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FOREWORD 


Sale of ^oods covers a lar^xer range than probably anv other 
conimeijfa) transaction The law on the lelatjons of buyer and 
seller, thereloi(\ needs to be widely known. In India that law is 
contained in tlie Sale of CtoikIs Act, 1980, It is based upon the 
English Act on the suiijoct and adapted to India eonditions. A good 
commentary of the Indian Act, pointing out the departures from the 
English law. and explaining the Indian law i.s suie to be useful to 
the profession and to the luiblie gcuieraily. Mr, Oin Praksah Aggar- 
wala's book eontains practic'ally all that is wanted for ordinary pur¬ 
poses. He has spared neither industry nor discrimination in its* 
prej)aration. 1 tru^t the book will have a wide welc^ome. 


B. L HITTER, 

Advoeate-General ol India- 
(formerly) & Law Member, 
of the Council of 
the Governer General, 




PREFACE TO THE SECOND EDITION 

1 am highly grateful to all those who had the occasion to use the 
first edition of this book for their kind apprection of iny work and 
affording me opportunity to present it in its revised form. In pre¬ 
paring the present edition I have rewritten some of the portions with 
a view to making it fuller than the previous one. The result has been 
a considerable addition of useful matter both in the text and in 
Appendices, The case-law cited is complete up to December, 1945 
and about two hundred new cases have been digested in the book. 
The index has also been completely overhauled and its utility in¬ 
creased by adding cross-references where necessary. It is hoped 
that this book in its present form will be found by the legal public 
even more useful than the previous one. 

Thave to thank the printers and the publishers for the line 
printing and the nice get-up of the book. Inspite of good quality of 
paper used and superior binding, the price fixed is very moderate, 

Any suggestions for the improvement of this book will be 
thankfully received and gratefully acknowledged. 


O.RA. 



PREFACE TO THE FIRST EDITION 


The law of eale of goods as contained in Chapter VH of the 
Indian Contract Act reprOvsented generally the English law on the 
subject as it then stood, except in regard to the rule as to market 
oVert. The rules of English law relating to the sale of goods had in 
turn grown up mainly out of judicial decisions, and along with the 
general law of contract, they were the product of many generations 
and were adapted to the circumstances and exigencies of the times 
and the dealings of the people. These had undergone drastic changes 
since 1872 and \\>ere finally codified in 189B as the (English) Sale of 
Goods Act. 1898 (5t> and 57 \5ct. (J. 71): which discards many of the 
old common law rules u]mn which chapter VII of tJie Indian Act was 
based, in favour of provisions more suited to modern conditions or 
more convenient in actual practice. Whatevei* merit the sinijilc and 
elementary rules embodied in the Indian (5>iitnict A(‘t may have 
had and however siifhcient and suitable thes may have Inum for the 
needs which they were intended to meet in 1872, the passage of tune 
revealed defects the removal of which became necessary m order to 
keep the law abreast of the developments <*f modern husijo sk relations. 
Opportunity was therefore taken in 1929 to frame a Rill nuiiulv based 
on the Englisli Sale of Goods Act. 1898 ft w a*'- HvamoM^l in detail 
by a Special Committee irppointed l).\ the tru\ernmcnt ci fndia (or 
the purpose and was found generally suitahle unth some m *)<lillcations, 
and ultimately resulted in tlie Indian Sale ot (inods Acf, 1980. 

In jireparing this treatise on tlie Indian Sale of (ioods A<*t. 1980, 
jt has b®en my object to provide a book which siiould d(m] with tlie 
subject exhaustively and serve a.s a relerenee book lortlno^e who liave 
to administer this Act. J have tried to elucidate all t]<e princijiles 
underlying the rules iormulated in its several tions and lo illustrate 
those by instiinc‘es carefiilh sele<‘tpd trom reported dfiision^. In 
an Act based on an English Act oj 1898 leteiemes to Euglmh case- 
law on the subject must necessarily be lie<jnenl, as tiieTable of Cases 
will sliosv. and some confusion is likely to Ih^ cansiM] it the baidv ground 
of the.se deidsions is not pointed out and it is not expfsmod to wliat 
extent the provisions oi the Indian Act didei Irom tin' Kntdmh Act. 
It has been my endeavour to avoid the possibility/ id smdi crmfusioii 
in this work. 

The subject lias been projiorlv nnalvsed and treated under 
appropriate heads and sub-beads. Case-law. bolli English and Indian, 
quoted is comiiletc up to December 19R), Nme useful appendices 
have been added to add io the utility of the book, d'he two appendiceB 
on ‘G. I. F. F., O. B. and Kx-ship Coritiauds’ and ‘(kmtiiet of Laws’ 
will be found specially useful in actual jira<*tico. f have also not been 
unmindful of the persistent demand of the legal profession for an 
exhaustive and complete Index in all books on law, and I have tried 
to meet it in this work to the best of my ability. 

It is my pleasant duty to acknowdedge the abundant assistance 
I have derived in the jireparation of tl^is book from standard treatises 



PEBFAO® TO THE FIRST EDITION ix 

OH the subject, both in England and in India, such as **Benjamin^8 
Sale of Personal Property,’^ Chalmer’s (English) Sale of Goods Act 
1898; Pollock and Mulla’s Indian Sale of Goods Act, 1930 ; and the 
various law reports and journals published in this country as well as 
in England, to which references have been made at appropriate 
places. 

I owe a deep dept of gratitude to Sir B.L. Mitter, K.c.ft.i.,Bar at- 
law,(formerly) Advocated^eneral of India, the author of this Act as Law- 
Member of the Council of the Governor-General and as president of 
the Special Committee, for his very generously contributing a 
Foreword to this book. He was kind enough to spare even amidst 
his pressing engagements most willingly his time to go through the 
pages of this book and his encouraging words 1 regar<l as my valuable 
asset as an humble student of law. 

I am grateful to Mr. N. K. Iyer, M. a,, ii. L. for his valuable 
assistance in various ways in the x>reparation of this book. 

I have also to thank the publishers for cleai* printing and nice 
get-up of the book and ui spite of the best x>aper used at the time 
when prices have gone up (‘onsiderably, the price kept is very 
moderate. 

Suggestions for improvement ul this book for the next edition 
will be most thankfully received. 


OM PBAKASH A(:HLV11AWALA 
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ATOPENBA 

ENGLISH DECISIONS- 

(1) Sfile^ Gaods —Appropriation to contract--With- draiml 
of i^atid tender—Svhsequent inmlid tender—Effect. 

Ther« was a contract dated 3rd An^?URt, 1938, for purchase of 
15,000 quarters 2 per cent» more or less of corn and an additional 
option to the sellers of shipping a further 3 per cent more or less. It 
provided for separate documents for each 1,000 quarters and that each 
1,000 quarters was to be considered a separate contract. On 27th 
August, 1938 the sellers wrote to the buyers “About 15,444 quarters 
corn haye been shipped per “Generton’’ ; bill of lading dated—which 
we appropriate in fulfilment of the above contact.’’ On 6th September 

the sellers sent to the buyers a provisional invoice “.of a parcel 

of No. 2 yellow corn shipped per S. S. ‘Generton’ from Albany to 
Hull sold to Bailey, son & Co, Hull as per contract dated 3rd August, 
1931.” After stating the contract quantity, viz. 14,444 quarters it, 
in effect, stated that there were 15 bills of lading for 1,000 quarters 
each and one for 444 quarters, in bulk and/or ship bags. The buyers 
rejected it as not in accordance with the contract and wrote that the 
contract must be treated as repudiated in its entirety. On telephone 
information of this on 7th September, 1938, the sellers purported to 
withdraw the provisional invoice and substitute an amended invoice for 
15.000 quarters with 15billa of lading for l,000each. On 8th September, 
1938, the buyers insisted on arbitration upon the question as to whether 
or not they were right in rejecting the first appropriation, treating 
the amended bill as inoperative. The arbitrators differed and the 
umpire decided that the buyers w^ere not entitled to reject. The 
buyers appealed to the appeal committee which decided : (1) The 
notice ^of appropriation of 27th August, was an exercise by the sellers 
of their option to ship 2 per cent, more or less and a further 3 per 
cent, more or less on the contract quantity making the contract one 
for about 15,444 units (the word ‘about’ allows only a variation of 
fractions and does not reserve a right to re-exercise the option). (2) 
The provisional invoice was a valid tender in accordance with the 
custom and practice of the trade and the terms of tlie contract. (3) 
The tender of the invoice of 7th September was invalid as it was not 
a tender of the contract quantity as declared by the notice of appropria¬ 
tion and the provision in the contract that each 1,000 units were to 
be copsidered a separate contract does not aflFect the obligation 
of the sellers to tender such contract quantity and held in favour of 
the buyers. On a special case Branson, J , (in 1939 1 All. E. R. 115) 
reversed the finding and held that the sellers were entitled to send 
the second invoice and that the buyers were not entitled to reject it. 
The court of Appeal reversed the decision and restored the award 
of t^e appeal committee. The House of Lords held, the contract was 
an indivisible one for 15,000 units and the rejection of the first 
invoice was a breach which was not waived by the bare fact of 
sending of the second invoice which was merely an attempt on the 
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xvi 

part of the sellers to meet the buyer’s objection. There was no 
repudiation of.contract by the sellers^ 

(2) C. L P. contract— Bills of lading -Form in accordance 
mth custom of particular trade— Validity of tender. 

The characteristics generally required by the common law to 
exist in a bill of lading, if it is to be a good tender, under a 0. 1. F. 
contract, are so required only because it is the general custom of 
merchants that such a bill of lading shall possess those characteristics. 
If in any particular trade there is a custom that bills of lading should 
have other characteristics in addition to or in substitution for those 
generally required by the custom of merchants, then, in that trade, 
bills of lading, to be good tender need only conform to that custom.^ 

(3) Condition *'one-third on deck** — More than one-third 
shipped on deck—Right of rejection. 

A contract for sale of timber contained the provision to be 
loaded, on deck one-third and shipment January and February one- 
third’'. More than one-third was shipped on deck. Buyers rejected 
the parcel. 

Held, the buyers were entitled to reject.® 

(4) Delivery of goods?contracted for mixed with goods of 
different desct\piion~Buyer\^ right to reject—Acceptance and 
appropriation of part of the goods to contract—If affects hnyer^s 
right to reject. 

Where the sellers delivered to the buyers the goods they 
contracted to sell mixed with goods of a different description not 
included in the contract the buyers ore entitled to reject the whole 
The fact that part of the goods had been accepted by the buyers 
and appropriated to the contract does not prevent the buyers relying 
on the right to reject.^ 

(bisection 16(1) (corresponding to section 14 (1) of the 
English Sale of Goods Act) —Implied condition that goods shall 
he reasonably fit for the particular purpose, expressly or implied by 
made known to the seller— Applicability to abnormalities unknown 
to seller. 

Plaintiff bought from defendants a tweed coat special made for 
her. Shortly after she began to wear the coat she developed derma¬ 
titis and brought the action to recover damages for alleged breach of 
implied condition of fitness for the particular purpose under section 14 
(1) of the English Sale of Goods Act. The finding was that no normal 
skin would have been affected by the cloth. 

Held, in this particular case the judge has found the existence 
of an abnormality and that being so it was impossible to say that 
the seller had the particular purpose pointed out to him so as to 
show that the buyer relied on his skill or judgment and section 14 (1) 
did not apply^. 

1 Sipyth k Co. V Bailoy k Co., (1940) 8 66 T. L. R. 246. 

All E. R, 60 (H. L)=«66 T. L. R, 826 4 London Plywood and Timber Co. v. 

reveraing (1989) 8 All E. R. 175==65 Naaik Oak Extract Factory and Steam 

T. L. R 811. Saw Hills Co., 108 L. J. (K. B.) 687= 

2 N. V. Arnold Otto Moyer v. Aone^ L. R. (1939) 2 K. R. I>. 842=66 T. L. 

(1989) 3 All E. R. 168 (K. B. a)«66 R. 826=1939 W.N. 284. 

T. L. R. 876. 5 Oiiffiths v. Peter Conway Ltd.=(l989) 

3 Messrs. Ltd. v, Morrison Export Co. 1 A. E. H. 686 (O.A.). 

Ltd. (1989) 1 All. E. R. 92 (K. B.)« 
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Evil 

(6) Sale of Goods^ — Factors Aet^ 1889, section 8—purchase of 
a ear by agent on behalf of his principal--Car let on hire by agent 
to an impecunious employee of the seller—-Transactim colourable 
one—Agent aware of it--Possession continuing trim the Seller- 
Seller letting out on hirepurchase agreement to a third person—Third 
party so talcing it in good faith—If purchasers can claim it from 
such party. 

The plaintiff coinpany. in the conree of their business, buy motor 
cars in cash to let them under hire-purchase agreements to would-be 
purchasers who are not prepared to pay the whole price at once, In 
1935 their b^rancli Manager T bought for and on helialf of the com¬ 
pany a motor car from 0 and let it on hire to F an employee of 0. F 
had no private means of his own and was not in a position to buy a 
car on any terms. He was induced by C to sign on hire-purchase 
proposal on one of plaintiffs’ company’s printed forms under which 
60 1 had to be paid m cash and balance in 18 monthly instalments. T 
to help C to carry through the transaction, which he knew was not 
genuine, drew a cheque in (^’s favour for 180 1. the balance of the 
car’s price. F had paid nothing, even the 60 1. having been paid by 
C. F signed a <lelivery form for having received delivery. The whole 
transaction was colourable in the .sense that C. Fand T never intended 
that F’s part in it should be a real one. The car was vvith 0, and 
was held by him in his own right and not as bailee for F. Some 
months later C as owner agreed to let the car to the defendant nnder 
a hiie-pnrchase agreement, with an option to purchase it as per its 
(mnditions, in consideration of 140 1. paid as advance and small 
monthly instalments. It was found that the defendant took the car 
in good faith, and without notice of any previous sale by C. 

Held, that as a result of section 8 of the Factors Act, 1889, tlie 
defendant got a good title. Section 8 say?, “where a ^ftrson, having 

sold goods, continues, or is, in possessson of the goods., 

the delivery or transfer by that person.of the goods.. . 

under any sale, pledge or otlier dis])osition thereof... ..to any 

person receiving the same in good faith and without notice of the 
previous sale, have the same effect as if the person making the deli¬ 
very of transfer were expres.sly authorised by the owners of the goods 
to make the same;’' At different stages of this transaction the plaintiff 
company had exercised the right at the date of the delivery of the car 
to the defendant. C was not the bailee of F, as he never gave posses¬ 
sion to F nor did be ever attorn to F. *Tbe original contract with F 
was a contract “personal to the hirer” and it cannot therefore be 
said that F was a nominee of O'. 

(7) Sale of Goods — Sale of a crane foi a deferred payment 
Delivery of crane to purchasing company—Annual payments to 
he made for depredation and interest— Amount paid for the 
depreciation to he taJcen into account tvhen full pruchase price paid 
Construction of contract —Sale of Goods Act, 18 —Applies only when % 
a contrary intention does not appear. 

By a contract of sale of a crane it was agreed that the purcha¬ 
sing company should take over the crane for a deferred purchase 

1 Union Transport Finance Limited v. J. (K, B.) 368=X56 L. T, 142, 

Ballardie (1937) IK. B, 610=106 L. 
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pri<?e of 4,000 1, that until the completion, the purchaser should 
pay at a particular rate per year for interest and depereciation, that 
of these sums the sums representing depreciation are to be deducted 
from the 4,0(15 1. in order to arrive at the balance actully to be paid 
by him on completion of the purchase whenever that may take place, 
than in the meantime the purchaser is to have entire charge of and 
responsibility for the crane in every respect. The purchasing com¬ 
pany made some payment }>ut before payment of th^ whole purchase 
price of 4,000 1. the company went into liquidation. The interim 
liquidator shortly after entered into a contract to sell all the assets'of 
the purchasing company to a new company, which was also sanctio¬ 
ned by the court. * TJhe question was if his crane was also included 
in the assets of the interim liquidator, that is whether it was a crane 
‘belonging to the old company and used in connection with the said 
business.’ The vendors claimed that the liquidator must either accept 
the obligations under the contract or return the crane. 

Eve J, held that the property in the crane passed to the pur¬ 
chasers on the making of tlso contiact in accordances with section 18, 
B.I. of Sale of Goods Act, 181)3 0936 1 Oh. 211). Held, on appeal, that 
section l8 does not apply here, because it can only apply according to 
to its terms unless a rlifferent intention appears, namely, that the pro¬ 
perty should not pass until th(‘ purchase is comphited. The purcdia- 
sing company W’ore merely baih^es responsible for its pieseivation to 
the owners, that is, the ven<lors The vendors were ditcrefore right 
in claiming as against the purchasing company the balaxute of the 
moneys which are duo under the contract, as in the circumstances the 
official liquidator must be deemed to have adojited the agreement for 
sale of the crane*, 

( 8 ) Sale of Goods Approval of sample condition precedent 
to payment —Not operative where condition cannot be fulfilled 
owing to buyer s default. 

The defendants agreed to buy a quanhty of goat bair from the 
plaintiffis branch in Sudan at an agreed price c.i.f. tlie buyers to pay 
cash after the approval of the goods at the porl of arrival. No men¬ 
tion Nvas m^<lo as to who was t<> (obtain an import licence under the 
Import of Goods (Control) Onler, 1940, and each party was under the 
impression that it was the duty of the other. When the goods arrived 
the buyers had already accepted the sliipping documents and, as 
there was no li<\enee to nnj)ort the goods, they wore seized bj the 
%i8torns and forfeited. The sejiers claimed the price of the goods 
from the buyers. The buyers contended that the duty to obtain the 
licence was on the sellers ami that approval of tlie goods was a con¬ 
dition prei^edent to the obligation to pay: — 

HEh/D: (i) the property in the goods passed to the buyers at 
latest when they received tlie shipping documents^ Both under the 
contract and under tlie legislation affecting the matter the buyers 
were the importers and the duty to obtain the licence was upon them;* 

(ii) the defence that apfiroval of sample was a condition prece¬ 
dent to the obligation to pay was not available to the buyers 
as the condition could not be fulfilled owing to their default. 

Mitchell (Mh <£* Co. Ltd v. Hairco, LtdAlUS) 2 A.E.L.R,6B2. 

1 In re Anchor X.hu) (H^ndeisoii ““105 b. J. (Cb.) 550' 165 L. T. 100. 

Urotherj»h limited--If 0?)7) 1 Oh *3 
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W) Sale of Goods-^ContrOfCt-Sule hy mmple^lSi^reaeh of coHdi- 
Hon as to qmdiiy^Ofl'er by defendants to accept return of uvdis- 
pmed stom’-offer rejected-Da'mages~MififfaUon-l)uiy of piamtiffs 
to ascertain precise meaning of offer-Sak of (roods Ad, 18113 ((*.7i), 
Ss. 3.% 56. 

Under agreeujentH made in Heptember, 1942, the defendants 
sold by sample and delivered to the plaintilfk 306 dozen men’s braces 
of which the plaintiffs resold 83| dozen to various retailers. Com¬ 
plaints having been received in January, 1943, from some retailers 
about the quality of the i>raceH, the plaintiffs after investigation of 
the matter commenced proceedings that the braces did uol correspond 
with the sample. After the issue ol the writ the defendants offered 
to accept the return of the undisposed stock and to refund the purchase 
price, provided the braces were in the same condition as at delivery. 
In the course of the ensuing correspondence between the parties the 
defendants pointed out that the offer was not made for the purpose 
of disposing of the action. The offer was rejecled by the plaintiffs on 
the ground that the production of the braces in court was essential 
to thir case. It was found as a fact that the bulk of the braces did 
not correspond with the sample and that the offer of the defendants 
to accept the return of the goods was genuine and put forward for 
sound commercial reasons:— 

HEIiD:. (i) if Ihe offer of the dclendants was meant as an offer 
to com]>romise jiart of the claim, the plaintiffs were under no obliga- 
lion to accept it. If it was an offer outside ihe action altogether and 
without prejudice to any legal rights of the parties, ihe plaintiffs 
ought to have accepted it in discharge of their obligation to mitigate 
the damages. Since it was not clear in which sense the offer was 
ineani. the plaintiffs h‘ad acted wiremsonahly in refiisieg it without 
first ascertaining its precise meaning. 

(ii) the amount of damages to which ihe plaintiffs would other¬ 
wise have been entitled, had, therefore, to be reduced. 

Houndsditch Warehouse Co, Ltd v. Walter, Ltd., (1944) 2 A. 
E. h. R. 518. 

(10) Sale of Goods - Machine fools - JUre - purchase agree¬ 
ment- Conversion of goods hy hirers-Ciaim hy omners for daniages- 
Owners' property in goods originally obtained, in controlled price 
Order-Whether illegality vitiated-hire-purcliase agreement. 

The appellants hired machine tools from the respondents under 
three written agreements. The tools were the property of one 
Smith, who sold them to ihe respondents in order that the appellants 
might ultimately obtain possession of the tools provided the hire-pay¬ 
ments were made regularly to the respondents. After making some 
only of the agreed payments, the appellants converted the tools to 
their own use by selling them. The respondents, thereupon, termi¬ 
nated the contract and claimed the return of tlie tools or, alternatively, 
damages for conversion. For the apimllants it was contemled* (i) 
that the sale between Smith and the resr>ondeiits was illegal in that 
it contravened the Control of Machine Tools Order, 1940, resulting 
in the agreements between the appellants and the respondents being 
affected by the illegalit^r arising from the original sale; (ii) that the 





St. 

respondei^ts* claim, therefore, should not be entertained on the ground 
of public policy. The respondents, whilst not relying on the hiring 
agreements, claimed that the property in the tools still remained m 
them at the date of the conversion:— 

HELD: (i) whether or not the agreements for sale were illegal, 
the respondents’ right to their own property was unaffected. 

(11) no question of public policy therefore arose. 

Bowmaker^s, Ltd v. Barnet Instruments, Ltd, (1944) 2 All. E. 
L. B. 579. 

Contract-^ Acceptance of offer subject to war clause if completed 
contract. 

An offer from an intending purchaser of goods was accepted by 
the seller "‘subject to war clause.” There were many kinds of war 
-clauses in nse and it did not appear that any particular wai* clause 
was in the minds of the parties. In the circumstances. 

Held, that there was no completed contract as there was no con- 
seneus ad idem. 

Bishop & Baxter v- Anglo Eastern Trading and Industrial Co, 
Ltd (1943) 2 A. E. L. E. 598. 

(12) . Delivery of goods on sale for cash or return^- when 
property passes to buyer •* Bankruptcy of buyer - Vesting of goods. 

D delivered certain articles of furniture to F "on sale for cash 
or return within a week ” The articles were seized in execution by 
a creditor of F within there days ol delivery. D claimed and obtained 
delivery of the articles arul on the adiudi(‘-alion of F as bankruj)t the 
trustee in bankruptcy claimed the articles as property vested in him. 
Held'. The property in tlie goods did not pass to F tn the circum¬ 
stances of the case and the trustee was not entitled to them. 

In re Ferrier: Kxparte The Trustee v. Donald {1944) 1 Ch. 

296. 

(1.3). Purchase tax-Price agreed without mentioning who was 
to bear the purchase tax-incidence of pm chase tax. 

If one orders another to make and lix curtains at his house the 
contract is one of sale, though work and labour is involved in the 
making and lixing. The transfer lor a price of the curtains to one 
who had no previous ])roperty in them is a sale of goods. Where an 
article is taxed, whether by purcliase tax, customs duty or excise 
duty, the tax becomes part of the price which ordinarily the buyer 
will have to pay. It is for the seller to quote a price which includes 
the tax if he desires to pass it on to the buyer ; if the buyer agrees to 
the price it is not for him to consider how it is made up, or whether 
the seller has included the tax or not. Where however the parties 
omitted to take purchase tax into consideraction the incidence of the 
tax must lie where it falls-that is on the seller. 

, Lore V, Norman Wright (Builders), Ltd., (1944) A. E. L B. 
618 (C. A). 

(14) Contract-Breach in respect of goods not replacable- 
measure of damages is ])rofits which purchaser would have made. 

Lcavy and Company v. Hirst and Company, (1943) 2 A.E.L.B. 
684^(1944) 1 K. B. 24 (C A). 
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(16) Sale of Ooods-Cd.f Contract-Contract in common form- 
Special dame as to serince of notices added-CompIiance with special 
dame condition precedent. 

In a contract of sale c.i.f., which contained a common form 
appropriation clause a further clause, was inserted providing that all 
notices had to be sent to the buyers agents in a certam place, and 
that documents also had to be sent there for payment. Such notices 
were in fact sent to the buyers personally in another place. It was 
contended that compliance with the provisions of the added clause 
was a condition precedent to the right to enforce the contract:-*™ 

HELD: the added clause was a contract, strict performance of 
which was required. It was a stipulation going to the root of the 
contract, and therefore, overrode the appropriation clause. 

Lids iJe Uidder, Lid, v. Andre and Cie. S. A, (Lausanne), 
1941, 1 A.E.KE. 880. 

(16) Sale of Goods-Agreement giring use subject to payment 
of interest and depreciation-whether sale icith proinsion for instal¬ 
ment to sell-passing of property, 

A shipping company A. succeeded a shipping company B. as 
occupiers of a basin, and agreed to take over a crane from B. on the 
following terms: Deferred jiurchase price .i^'4,000 annual payments of 
“interest” and “depreciation,” the total amount paid for depreciation 
to be deducted from purchase price on completion of purchase, 
whenever that mignt take place. A. to have entire charge ot and 
responsibility for the crane. A. paid regularly for some years and 
then went into liquidation, and the liquidatoi contracted to sell the 
assets, including the crane, to a new company. B. maintained that 
the property in the crane had not passed to A., and claimed that the 
liquidator should either adopt the contract or pay the remainder of 
the purchase price:- 

HETjD: (i) the property in the crime had not passed to A”. 

(li) the liquidator, as an officer of the court, mu.st be assumed 
to have intended to put himself in a position in which he could give 
a good title to a imrchaser of the crane, and this he could only be by 
paying the amount of the purchase price outstanding. 

Re Anchor Line (Henderson Brothers), Lid,, (1930) 2 A, E, L, 
R„ OIL . 

(17) Sale of Goods-Default by seller-Express poicer of re-pur- 
chase-Spechl procedure under power-Avdlability of common law 
ixmedy-Exercise of common laic remedy and exemption from 
liability to account under express power. 

By certain coiitiacts for the sale of wheat it was provided by 
clause 5: “In default of (mntract by either party, the other, at his 
discretion, shall, after giving notice by letter or telegram, have the 
right of re-sale or re-purchase, as the case may be, and the defaulter 
shall make good the loss, if any. on such re-purchase or re-sale on 
damand. In case either party shall suspend payment, he shall be 
deemed to be in default, and the other party shall, after giving notice 
by letter or telegram to the defaulting party, and notwithstanding 
any bankruptcy or liquidation, be entitled immediately to re-sell or 
re-purchase, as the case may be, and shall also be paid, or to prove in 
any bankruptcy, liquidation or otherwise, for the loss, if any, or shall 





accotitat. for the profit, if awy, occasioned by such re-sale or re-purc¬ 
hase.” Before the arrival of the first of the ships which were carrying 
the parcels appropriated to the various contracts, the sellers suspen¬ 
ded payment. The buyers becoming aware of this, proceeded to buy 
wheat of the description which they were expected to get under their 
contracts with the sellers, in order to have wheat to deliver in 
fulfilment of the contracts which they had made. No notice of any 
kind was given to the sellers of such purchases. The liquidator of 
the sellers claimed against the buyers the difference between the 
sellera and the buyers and the price at which the buyers purchased 
the wheat of similar quality and quantity:— 

HELD: (1) in the event of payment by one party, the party 
not in default had an option either to wait until the time for fulfil¬ 
ment of the contract and exercise his common law rights in respect 
of the default of fulfilment or to proceed under clause 5, and re-sell 
or re-purchase as the case might be. In order to proceed under this 
clause, he must give the notice required by the clause ami he would 
be under a liability to account. 

(ii) the buyers, having given no notice, had not proceeded 
under clause 5, and were not liable to account to the sellers. 

Shipton, Anderson Co. Ltd, v. MicJcs Co. (1936) 2 A. E. 

E. 1032, 

(18) SALE OF GOODS -Auctioneer proHding funds forpiircha^e 
of pigs - Purchaser removing pigs after signing* note acknoad edging 
receipt of the pigs (that pigs were auctioneers^ property and could 
he removed and sold by them) - Bankruptcy of purchaser -Right to 
thepig* 

Auctioneers had provided funds for purchase of pigs by a farmer 
who before removing them signed a note acknowledging receipt of 
the pigs and stating that pigs vrere the auctioneers’ property and 
could be removed and sold by them. On the bankruptcy of the 
farmer the auctioneers seized and sold the pigs and claimed to retain 
the sale proceeds against the txmstees ih bankruptcy. The auctioneers 
claimed that the farmer was their agent in the purchase of the ])igs 
and the arrangement w^s to give them a security. 

Held, [affirming (1989) 4 All. E. R. 554] the farmer was not 
an agent of the auctioneers and the pro])erty in the pigs passed to him 
and the trustee ni bankruptcy was*©ntitled to the sale proceeds of 
the pigs. 

Ee Capon : Trustee in Bankruptcy v. Knight (1940) i ch. 442 
«(1940) 2 All. K. R. 13.5 (0. A.) 

(19) Sale of (jooAs-Sale to finance company and hire purchase 
arrangement between finance company and ultimate purcha>ser- 
Breach of warranty of fitness-Purchaser not entitled to sue the 
vendor to finance company. 

At the time of a supposed purchase the purchaser entered into 
a hire purchase agreement of quite a common kind with a finance 
company. The document recorded the relationship of hire purchase 
between the hirer and the owner in the form of an offer made by the 
hirer on a printed form signed by the hirer on May 11, 1938. On the 
same date a document purporting to be an invoice was signed by the 
dealer purporting to invoice the apparatus to the hirer. In aq action 



AtruBimiA 


txiii 

by the himr aifainst the dealer alleging a breach of warranty of 
fitness of the apparatus it was contended that the transaction was a 
sale and not of hire and that the defentlawt was liable as vendor for 
the breach of warranty. 

Held, that the contract was one of hire purchase and the issue 
of the invoice did not make it one of sale and the action must fail. 

Drury v. Buckland, Ltd. (1941) 1 All. E. R. 269 {0. A.) 

(20) SALE OJF GOODS ACT* S. payment of pur¬ 

chase price and contract to make further payments within 
a time - f>efotiH of buyer in making further paymenU-No 
tender nor delimry of goods by selUr-Right of buyer to 
return of ike purchase price paid-Right of the seller to damages 
for the breach of contract-Quantun of damages-Loss of profits 
which seller would hare made-lf to he included. 

Where there is a contract for the sale of goods, and a pari pay¬ 
ment for the goods is made, but no goods are delivered or tendered 
by reason of the default of the buyer the seller’s only remedy is to 
recover damages for the default while the bnj^er, notwithstanding 
that it is by reason of his default that the contract has noi been per¬ 
formed, is entitled to recover the purchase price that he has ])aid, 
subject to the right of the seller to set oft* against that claim the 
damages to which he can establish his title. The true measure of 
damages which the seller is entitled to is tin* loss of net profit that 
the seller would have made on the deal. 

pies and Another v. British And International mining and 
Finance Corporation. L. R, (1939) 1 K. B. 724=161 L.T. 196. 

INDIAN DECIS:ONS. 

(l) Contract^Sale of goods-Deed written-previous offers and 
acceptances become mere negotiations. 

When a contract of sale of gOi>ds has been embodied in a written 
deed the previous ofters and acceptances lose all importance and the 
onl> contract between the parties is the written contract. The pre¬ 
vious oifera and acceptances are merely stages in the negotiations 
between the partie.s. 

Section 73 of the Indian (Contract Act, 1872, lays down the 
general principle of law where there is no provision in the deed of 
contract regarding re-sale. The re-sale in such circumstances must 
take place within a reasonable time. The purchasers can, however, 
agree to given uncontrolled discretion regarding the time of the 
re*sale to the sellers and they can also agree that they will not raise any 
objection regarding a re-sale taking place after an unreasonable lapse 
of time. Such e clause though harsh is not unconscionable or illegal 
in mercantile contracts. There can be no question in a ^mereantil© 
contract of one party being able to dominate the will of the other 
party or to over-reach it. In such circumstances the Court cannot 
relieve the purchaser on equitable grounds of the effect of a harsh or 
onerous term to which he has agreed by means of a solemn written 
contract: 
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Ordina-rily no interest is allowed on the amount of damages 
arising oxit of contract. But interest may be allowed if there is an 
agreement for payment of interest at a fixed rate or is payable by 
usage of trade having the force of Jaw or under the provisions of any 
substantive law entitling the plaintiff to recover interest: 

Unreasonable delay in the re-sale of goods disentitles the ven¬ 
dor to the grant of interest from the date of the institution of the 
suit till the date of realization. 

Messrs RaJH Brothers Limted v. Firm Messrs Bhagarandas 
Parmeshrim Das, A.I.R. 1945 Lab. 35. 

(2) Contract Act (1872), Ss. 56 and 73-Contract to supply 
tapestries manufactured to specifications given hy vendee for selling 
them in Australia-^^ustralian Government prohibiting import of 
such good>s-Market hatting lost vendee informing vendor to cancel 
order-SaJe to clients in Australia held no term of contract-Vendee 
was liable for dnmages-Damages at 7| per cent, held sufficient. 

S had dealings with a merchant in Australia to whom if sold 
cotton fabrics, described as tapestries made by P, resident in Oalicut. 
In October 1941, the parties, i. e., S and P, entered into correspon¬ 
dence with regard to the making of tapestries by P for S, who made 
it clear that he intended to sell them in Australia. After some 
correspondence, terms were fixed and contracts entered into between 
the parties for the supply, to the specification given bv S, of certain 
qualiticvS of goods. S bad taken deliver> of many pieces under 
previous orders and had apparently sold them in Melbourne ; but tlie 
Australian Government (lassed an order prohibiting the import of 
such goods after 1st April 1942, except under certain conditions. The 
result was that the market on which S had relied for tlie sale of the 
goods purchased from P under the contract was lost. 8 wrote to P 
on 2Rth April 1242 informing P of the circumstances and asking them 
to cancel their order. As a result of the cancellation of the contract 
P, ceased to raariilfacture the goods ordered, but claimed as damages 
15 per cent of the contract price, which they alleged were the profits 
they would have made had it not been for the breach of contract 
committed by S: 

Held, that the Courts should not read into a contract an implied 
term that the enforceability of the contract was to be dependent upon 
the ability of the vendee to tind customer.^ for the goods. It was not 
the foundation of the contract that these goods should be re-sold by 
S to their clients in Australia and hence the contract had not become 
impossible but (*,ould be fulfilled. It would have been foolish of P to 
have continued with the contract, manufactuoed the goods, and then 
to have attempted to sell them in the open market ; for the goods 
were made to order to the specific.ations furnished by S, and there 
was no guarantee that P woubl bo able to realise even the cost price 
of manufacture had they made them and altempted to sell them. It 
was therefore impossible to calculate the damages by any means 
other than that suggested by P. There was no fixed date of delivery. 
Damages should be awarded under the circumstances at per cent, 
on the net value of the goods: 

Samuel Fitz & Co., Ltd ; Calcutta v. Standard Cotton and 
Silk Weaving Co., Calicut, A. I. R. 1945 Mad. 291. 
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(3) ContractH-CfOiiii contracts-Similar qaanUtieii of hales to 
he delivered to each of he r-( loads or price need not he tendered-Party 
entitled to get difference can claim if anthoni fender of good^ or 
price. 

Jr) the fJUHC of (*jOSS r.onlrachs for delivery of exact]> siirolar 
(juaritities of cottou bali^s tlieie is no necessity foi either jiarty to 
either tender tlie goods or fender the price. Tfie person who has to 
get the difference can without going througli the larce of tender, 
clam the difference which is really in his favour. 

Karnppasfvann Moopanar v. Vhottahhai Janerbhai Co. 
A. I. II. ItHf) Mad. 5t). 

(1) Breach (^oniract of sale of goods-Measu re of da mages. 

In the case of a breach ol a C('ntra<*t of sab-* ol goods, the 
measure of <iauiagcs is the <liderence between th(‘ contract rate and 
the market rate at the expiry of the period agreed upon as the tune 
for delivery in the eontiact. 

Jirraj Khirnji v. Chainkaran, A 1. R. 19U Nag. 279. 

(5) Eantest muney-Hetarn Bight to Hteach of contract by 
party claiming return. 

Where tliere is astipulafion that luinuxst money sliall be forfei¬ 
ted and there is a breacdi ol contraed by the part\ who claims the 
leturn of the miincst nione> his claim is not ent(utaimvble because the 
opj)osi1e party has the right under the contiaet between the partu's 
to retain it in cas<‘ of breach by the peison claiming it, 

Khnda i. Tala \. IJamida Khatoon. 1941 A. L. d. 127. 

(()) Hire pnrchaser-Kssentials, 

An essential ((odure of a contract foi bii'e puicliase is the option 
given ;to the prospiMdive pmadiasei to teimmate tli(‘ contract and 
return tlie (diattel Wiiore smdi option is disent, the contnud is not 
one of lur(‘-pnrchase. 

Biibbarayalu v. Annamalal Chefiutr. A. L R, 1944 Mad. 52(5. 

(7) Railiray-(\mfract for carriage i^f goods-Charging by mistake 
of concession rat<' n hich had been canccIRaRRighi of raihray to 
collect before delivery the amount of the difference in rafes-Conditlon 
on the back of fonrarding note {not really consignor) enabling the 
raihray to collect the amonnf-Hoiv far binding im consignor. 

The forwarding note in the }>rescribed form signefl by the consi¬ 
gnor and addressed to the South Indian Railway (Company stated 
“J^leaso receive the undermentioned goods ami forward by goods 
train to-on-Railway as consigned lielow and subject to the following 
conditions which arc accepted by me, namely “ The consignor was 
required to sign a statement *T do hereby certify that 1 liavesatisfied 
myself that the descrijition, marks, value and w^eight or quantity of 
goods consigned by me have been correidly entered on tins forwarding 
note and I agree to be boinnl by the conditions printed above and at 
the back of this forwarding note: and on the railway receipt granted 
for these goods.'* On the back of the forwarding note were conditions 
No. H of which read as follows: “Ooods bc>oked to stations on the 
South Indian Railways worked by the South Indian Railw^ay are 
carried subject to the rules and conditions printed from time to time 
in the Railway Company ‘s Goods Tariff^ and goods booked to or over 
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a foreign railway are subject to the rules and regulations and to 
wharfage aud other charges in force on s ich rail way.Rule 15 of 
the rules published in the (loods Tariff of tlie South Indian Railway 
states that the weight, description and classification of goods, anti 
quotation of rates as given in the railway receipt and forwarding note 
are merely inserted for the purpose of estimating the railway charges 
and the railway reserves the right of re-measurBinent, re-weighment, 
re-classification and re cahuilation of rates, tenniiials and other 
charges and correid-ion of 'any other ’ errors at the place of desti¬ 
nation and of collectiiig any amount that may have been omitted or 
undercharged. The rules of the Ceylon Railway contain similar 
provisions. Wliere m i‘es{>ect of a consignment of some waggons of 
rice to Gialle in (^yeylon consigned from stations on the South In lom 
Railway, bv mistake a concession rate which had been cancelleii was 
charged; the consignor must he deemed t) have had notice of the 
cancellation of the (joiiccssion rate and the reiinposition of the ordinary 
rate- The railway had under the rales and conditions in the (*-oiitract 
containeol in the forwarding note a right to collect the difference 
between the com'ession rate and the ordinary rate and where the 
consignee was ( ompelled to pay the difference before delivery oi 
the goods a suit t<M' tlie refund of the amount is not inaintainabh*. 
Failure of the canisignor to read the conditions on the back of the 
forwarding note would not help him. Further the authority of the 
booking clerk is restricted and he cannot lawlully accept a rate 
outside the taritf. 

JSheili Dairod Hoirther v. Houth Indian Rail waif (Jo. Ltd,, 
A. I. R. 1944 Mad. 144. 

(8) Constnichon-Confract subject to rules and bije-leirs of 
East India Cotton Association 

A clause in an agreement for the purchase and sale of c'otton 
provided that no suit m regar<l to any matter arising out of the trans¬ 
actions shoubl be iiistitute<l in any court save the High t^)nrt of Bom¬ 
bay or the (Miiut of Small (kiuses at Bomba> The transactions under 
tlie contract were t<> be subjecd to the rules and regulations of the 
East India Eotton Association, under wliicli tlie disjiutes had to bo 
referred to arbitration. 

Held, that the clause referring to the institution of “suits’' had 
no operation unless a suit was tiled, in whndi ease the (aiurt was de¬ 
fined and that the clause m (lue.stion did not oust the provision re¬ 
quiring arhitralion under the rules and bye-laws of the East India 
(yotton Association er atf'cct reference ol disputes to arbitration 

Rate! Ilros.v. Shree Meenakshi Mills, Ltd, A.T.R. 1942 Bom. 

2H9. 

(9) Construction-Hale of goods^^ 1 )elirery-Norernber, Decem¬ 
ber February, ItKlT-Meaning of 

Where a term in a contract of sale provides for “Delivery.- 
Novmnb(‘r, December, .hiunary, Fehrnarv, 1989’’ it means that deli- 
verv has to )>e made m equal instalments in eac.h of the four months, 
or at any rato snme (piantity has to he delivered in each of the four- 
months It minnol lu' construed as meaning that it is at the option 
of the seller or supplier to deliver at any time before the end of 
February, 1984, or that it is not obligatory on the seller to make 
deliveries in each of the four months. 
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Vankiah and Bros- v. Gupta, 20 Mys.L.J. I'tH. 

(10) Contract by corresponds nee-Formal execution of document 
contemplated - parties acting upon condract-^ fjrecufioa of f>rmal 
douement^ff necessary. 

Where the documeuts oi* letteis i-elied on as constituting a con¬ 
tract contemplate tlie execution of a lurther contract between 
the parties, it is a (tuesti<ni ol construction vvlietlier the execution 
of the further c-ontratd- is a condition or term <)f the 
bargain, or whetlier it is a mere expression ol the desire of tlie 
parties as to the manner in which the transac>tion already agreed to 
will in fact 4 iCo through. In the lormer case, there is no enlorceable 
contract either because the condition is nnlulfilled or because the 
law does not reimf^nize a (^onlracd to enter into a contract. In the 
latter case, tliere is binding contrmu and the reference to the mere 
formal document may be i^ii<u‘ed. TIk* (*oiidnct ot the jiarties in 
actinj^ uiion the contract beioie the lormai uj^nmment was drawn up 
is the clearest evidence of tins tacd. 

Gujjarmal v. (rovernor-General of India, A. 1. li, 11)42 
Pesh. 83.’ 

(11) Sale (tnd purchase of goods-Frorision declaring indent 
null and void if goods not supplied for any cause irhafsoevei-Effect 
of 

One of the (conditions oj a contract ol sale and purchase bet* 
ween tlie jilaintitf and tlie deieiidants was as follows “It iB un¬ 
derstood tliat tins ind(Mit is null imd void in case the ;j;oodB are not 
shipped or yon cannot supidy lor any cause irhaisoi rer without 
asHi^inn^ an,v reason " Earlier in (lie condition refeianice was made 
to tlio delendaiits or ilnnr a^j^ents bcnuij exempted from r(*.sp(msihility 
lor non-deliv(‘ry ol the ooods bj the makeis or loss oi incoiu einencm 
for reasons iiKUitioinui, and the d(divei\ o. the ^oods was subject to 
storm, fire and similar provisions. 

Held, that lln^ wonls “any cause whatsoever, lu the first sen- 
tenet^ should not be read by the ejusdeni generis rule-and that they 
excused the defendants from all lialnlit>. 

hedhakinen Mull v. Sohan La! MoJnuilaf 4) (\W.N.S(;. 

(12) F>ale and purchase of g<mds-prorisiou declaring null and 
void if goods arc not supplied for any cause irhatsoerer-Effect of 
validity. 

One of the ejauses (d a contraid was a.s follows:- ' ^’on or > our 
agents anc not to be held responsible for non-delivery td the ^oods bj^ 
the makers or any loss or mconv(uiieiu'e thaf may originate by fulfil¬ 
ment of tliese ^oods. Delivery ol th(‘ above, ^ootls is subject to 
storms, fire, war, t(‘mpest, flood, drought, strikes, lock-outs, bank- 
rupt(\v’ accidents a,ml sucli (»tber causes boyoml buman control. It 
IS also understocid that this indent is mill ami void m case poods are 
not shipped or yon do not supply for any cause ivhafsoever without 
ass 1 primp any reason.” 

Held, (i) that tin* inclusion ol the word ^ivhafsoeveF in the last 
paraprapb (cxiduded the at>plication id ihc rule oi'ejusdeni generis' 
when mterpretinp tbi^ ineanmp ol the sentemce in whudi tlie word 
appeared, that the provisitm in tlie last paragraph was intended and 
it did intend to cover every poH.sible reason for non-supply and non- 
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shipment, and in the event of the defendant failing to supply the 
goods, then the indent was to be null and void and that consequently 
the defendants could not bo held responsible for loss which might be 
occasioned to the plaint itf‘through failing to obtain delivery of the 
goods specified in the indent; (ii) that thei e w as nothing vhich 
pfevented the parties to a contract inciuding a teim in it to the 
effect that the iiarty who was obliged to deliver tlie goods should not 
be liable for non-delivei y. 

Hadhakinsen Mull v. Maganla! Bros., 47 C. W. N. 89. 

(13) /Sale and purchase of goods-Re quest to supply or instruct 
friends abroad to huy~If constitutes contract. 

The relevant words of a letter signed by the plaintiff and 
addressed to the defendants weie as follows:- “V’e hereby re(iuest 
you to supply or to instnn't your friends abroad to lni> lor and to 
ship, if possible, on oin account and i isk” and then the contract goods 
were set out with the terms. The defendants wrote to the plaintiff 
as follows ‘’W'e beg to inform you wifhout any engagement on our 
part that your under-nuuitioned valued indent has been ])laced with 
thanks,'^ 

Hekf that the contract between the parties was one of sale and 
purchase, and that the defendants did not merely act as correspon¬ 
dents passing on the plaiiititl'’s order to persons abroad. 

Radhakusen Mull v. Sohanlal Mohanlaf 47 (h W. N. Hth 

(14) Damages— <Scr^/o?? bj of the Indian (''ontracf .Ic/, J872 

Headiness and williiigueHs to perform includes ability to perfroiri. 

In a suit by the Imyei for flamagcs for lireach 4)f a contract for sale of 
goods it is iucumberit npoti him to satisfy tlio court that he was ready 
and willing with the mcmey or had the capaiuty to pay for the gooils 
or that he had at all events made proper and reasonable preparations 
and ariaagements foi securing the purchase-money. Therefore 
where the buyer is proved to have been in a state of acute financial 
embarrassent on the ^late of delivery and could not have paid for 
the goods brought if the seller had delivered them to Inm, the bu\er 
cannot be said to have been ready and willing to carry out his luirt ol 
the contract and therefore the seller is absolved from his liabilif\ 
under the contract. 

Jagannath Bagarma! v. J. J. Aaron and Co.^ A. I. It. 1940 
Rang. 284. 
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INDIAN SALE OF GOODS ACT, 1930‘ 

(Act No. Ill OF 1930) 

[ PA88BD BY THE INDIAN LKGISLATUBE ]. 

(Btethtd the aetent of the Governor-tieneral mi the ISth Uureh, 1930). 

An Act to define and amend the law relating 
to the Sale of Goods. 

Whereas it is expedient to define and amend the law 
relating to the sale of goods; It is hereby enacted as 
follows :— 


CHAPTER I. 
PRELIMINARY. 


1. (1) This Act may be called the Indian Sale of 
Goods Act, 1930. 

(2) It extends to the whole of British India including 
British Baluchistan and the Sonthal Parganas. 


Short titles 
extent and 
commence¬ 
ment. 


(3) It shall come into force on the first day of July, 
1930. 


To define and amend the law relating to the sale of goods— 
history of the Act—previous law. 


Before the passing of the Indian Contract Act, 1872, Chapter 
VTI of which contained the law relating to the sale of goods or move¬ 
ables, the law on this subject was not only not uniform throughout 
British India but was also, outside the limits of the original juris¬ 
diction of the High Courts, extremely uncertain in its application. 
Within the limits of the Presidency towns, the rules of English law, 
including those in the Statute of Frauds, were applied, while in the 
mofussil it was doubtful whether the Statute of Frauds was applicable, 
and as observed by the Indian Law Commissioners in their second 
Report, the Judge was to a great extent without the guidance of any 
positive law beyond the rule that his decision should he such as be 
deemed to be in accordance with “justice, equity and good conscience.” 
To remedy this unsatisfactory state of affairs, the Indian Law 
Commissioners framed in their second Report, dated the 28th July, 
1866, a set of rules relating to the general law of contracts including 


Law before 
the passing 
of the 
Indian 
Contract 
Act,1872. 


1 For Statement of Objects and Reaeons 16S for Report oi Select Committee, 
and for Report of Special Committee, see ibid, 1980, Ft, V, p. 1. 
eee Gazette of India, 1929, Pt. V., p. 
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Chapter 
Vn of the 
Indian 
Contract 
Act, 1872, 


Fresh 

codification 
of law 
considered 
necessary. 


therein provisions relating to the sale of moveables. The draft of 
tho law Commissioners underwent several changes at the hands of 
the Law Members, Sir Henry Maine and Sir James Stephen, and also 
in the Select Committee of the Indian Legislature. But as stated by 
Sir James Stephen himself while presenting the Bej)ort of the Select 
Committee on the Indian Contract Bill, the Chapter on the sale of 
goods, except in regard to the rule as to market overt, represented 
generally the English law on the subject as it then stood.* 

The rules of English Law relating to the sale of goods had 
grown up mainly out of judicial decisions. Along with the general 
law of contract, they were the product of many generations and were 
adapted to the circumstances and exigencies of the times and the 
dealings of the people. They were, however, largelv dominated by 
the provisions of the Statute of Frauds which was passed in the reign 
of Charles the Second. Tho Law Commissioners, os well those who 
were ultimately responsible for framing the Indian Contract Act, 
at once realized that the provisions of the Statute of Frauds, although 
followed ill the Presidency towns, were not suitable to tlie conditions 
prevailing in this country, and that “any law relating to this impor¬ 
tant subject must at any rate be free from the inexpressible confusion 
and intriiiacy which is thrown over every part of that statute in 
consequence of its vague languagej'^ 

In 1870, various branches of law were being codified in British 
India. The main object in view was, in the word.s of vSir James 
Stephen, “that of providing a body of law to the Government of the 
country so expressed that it might be readily undersioodboth by 
English and Native Government Seiwants without extrinsu' help from 
the English law libraries.’’ The Indian Contract Act 1872, thus 
codified tho branch of law relating to contract, and Chapter VII of 
that Act (sei tioris 7() to 123) specifically related to sale of goods, and 
was admittedly based on the English law relating to that subject. 
Prior to the pASsing of the Sale of Goods Act, 1893 (56 & 57 Vict. 
0. 7]), the I^nglish law as to the sale of goods was governeil almost 
entirely by Ihe common law, including the law merchant. There 
were, however, a very few limited statutory enactments aifectmg the 
subject and restricting the freedom of contract.^ Thus the principles 
of Chapter VII of the Indian Contract Act, 1872, were based mainly 
on the English common law on the subject. 

Whatever merit the .simple and elementary rules embodied in 
the Indian (kmtract Act may have had. and however siiffioient and 
suitable they may have been for the needs which they were intended 
to meet in 1872, the passage of time revealed defects the removal 
of which became necessary in order to keep the law abreast of the 
developments of modern business relations. As observed by the 
Special Committee, “the law relating to the sale of goods appertains 
mainly to mercantile transactions. There can be no doubt that 


1 Report of tho Special Committee, 
para 3, (Appendix 0.) 

2 Report of the Special Camrnittoe, 
para. 4. (Appendix C) 

3 See Stat (1603—4) 3ac. 1 C. 21; 
Statute i»f Fraade, 1677) 29 Oar. 2^ 


C. 3) sections 15,16, (sections 16,17. 
Hoff) Statute oi Frands Amendment 
Act, 1828 (9 Q-eo. 4 0. U) section 7 ; 
Mercantile Law Amendment Act, 1856 
(19 and 20 Vict, C. 97), sections I, 2 
All these enactments were repealed 
by the Sale of Goods Act, 1893. 
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during the last half-century conditions in this country relating to 
trade and business have undergone material changes. Methods of 
business have largely altered and new relations have arisen between 
man and man. In dealing with these relations, it has been necessary 
to give reimgnition to new principles, and the Indian Courts have 
found that a Irav enacted more than fifty years ago is entirely in¬ 
adequate to enable them to deal with these new relations or give 
effect to the new principles. The result has been that on various 
occasions the Courts have had to hold that Chapter Vll of the Indian 
Contract Act is not exhaustive, and to Import therein analogies from 
the decisions of the English Courts’.’’ 

The English law relating to the sale of goods which was English 
admittedly the basis of ('impter VH of the Indian Contract Act had Sale of 
itself since 1872 undergone drastic changes, ami was finally codified Goods Act, 
in 1893 (06 & 57, Viet. C. 71), which discards many of the old com- 1893 as 
mon law rules upon which ('hapter VII of the Indian Act w^as based, basis of 
in favour of provisions more suited to modern conditions or more Indian 
convenient in actual practice. As again observed by the Special Sale of 
committee, this Act has stood the test of nearly thirty-five years of Goods Act, 
practical application, and in the words of Lord Parker in re Parchim 1930. 

(1918) A. C. 157 at pages 100-161, ‘‘is a very successful and correct 
codification of this branch of the mercantile lawV’ That this Act is 
strikinglv complete and its provisions are of universal suitability is 
further clear from the fact that most of the (’lolonies and Overseas 
Dominions have adopted ami re-enacted this Act with only such small 
variations as have been found necessary to adapt its provisions to 
local cir(‘ums 1 ances^ Even the Unifonii Sales Act, passed in 1906 
ill the Unite<l States of America and adopted in twemy out of fifty- 
three States and teuTitories, is based very largely on rlie English 
Act. 

The Imlian Sale of Goods Bill wdiicb ultimately resulted in the 
Indian Sale of Goods Act, 1930, was consequently also based on the 
English Sale of (L)ods Act, 1893. “In uiercantile transactions a 
conflict of laws should, as far as possible, be avoided. Unif()rmit> of 
law in various countries, particularly iii those which have business or 
trade dealings with one another is highly convenient and desirable. 

We, therefore, approve of the proposal to adopt the provisions of the 
Englisli Sale of Goods Act so far as they are suitable to Indian con¬ 
ditions as the basis for the [ireseiit Bill, and thus to make the Indian 
Law relating to the sale of goods as nearlv as possible uniform with 
the law in force in other parts of the British Empire'’”. 

The scheme followed jTi codifying the law for India has been Indian Sale 
thus explained by the Special Committee : “In adopting the provisions of Goods 
of the English Act we have not been unmindful of the needs and Act, 1930. 
exigencies of this country. Wherever it has been found that a rule 
obtaining in England, smdi as that relating to market overt, is not 
suitable to Indian conditions, the rule has been rejei'ted. We have 
moreover carefully scrutinized the provisions of the English Act in 
the light of the decisions of English Courts since 1839, and where 
their decisions have shown the provisions of the English Act to be 

1 Report of the Speeial Oommittee, 3 See Appendix D. 

paia. f) (Appendix 0). 4 Report ot the Rpeeial Comrnitteo, 

2 Report of the Special Committee. para. U) (Appendix C). 

para. 9 (Appendix C), 
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defective and ambiguous, we have attempted to improve upon them. 
We have also retained several of the provisions of the Indian Contract 
Act which we consider necessary or useful to meet special conditions 
existing in India^” 

The following observations of the Select Committee on the 
Bill may also be found instructive 

“After considering the opinions received, we iind ourselves in 
agreement with almost all the provisions contained in the Bill. We 
entirely approve of the scheme followed in the Bill in adopting as far 
as possible the provisions of the English Sale of Goods Act, 189B, in 
arrangement as well as wording. As pointed out in paragraph 9 of 
the Committee’s report referred to above (Eepoi*t of the Special 
Committee), that Act has met with uniform approval and has stood 
the test for more than a third of a century. It has been adopted in 
most of the Overseas Dominious and Colonies and also in the United 
States of America. We feel that in commercial iransactions there 
ought to be as far as [>ossible uniformity of law in countries which 
have dealings with one another^.” 

By section 292 of the Goveriiment of India Act, 1935, the 
Indian Sale of Goods Act, 1930, continues in force in British India 
until altered or repealed or amended by a competent legislature or 
other competent authority; subject, however, to such adaptations 
as may be prescribed by an order m Council as laid down in 
section 293 of the said Act. 

Scope of the Act-^principies of construction 

The preamble to the Indian Contract Act, 1872, states that 
that Act defines and amends certain parts of tht> law ridating to 
contracts. The preamble to the Indian Sale of Goods Act. 1930, on 
the other hund, st^^tes that this Act defiiie.s and amends the law 
^elating to tlie sale of of goods. Jt would therefore ajipear that the 
pre.sont Act is intended to deal exhaustively with the law as to sale 
of goods, except to the extent to which its provisions are made to 
depend on other enactments for the time being in force. Thus section 
66 of the Act saves the provisions of such enactments as the Indian 
Merchant Shipping Act, 1923, and the Code of Civil Procedure, 1908, 
which contain special provisions relating to the sale of goods. Again, 
section 3 of the Act states that “the nnrepealed provisions of the 
Indian Contract Act, 1872, save in so far as they are inconsistent 
with the express provisions of this Act, shall continue to apply to 
contracts for the sale of goods.” 

The Indian Contract Act does not jirofess to bo a complete code 
dealing wdih the law relating to contracts. As appears from the 
preamble, the Act purports to do no more than define and amend 
certain parts of that law. No doubt it treats of particular contracts 
in separate chaptei'S, but there is nothing to show that the legislature 
intended to deal exhaustively with any particular Chapter or sub¬ 
division of the law relating to contracts^ In Ham Daffv. A mar Chand 

1 Keport of thoHpeciiil Committee, para. K Pillani v. Bansilal Motilal, 66 I A., 

12 (Appendix V). (l929) at p. 178. “The Act, ro far as 

2 Report of the Select Committee. it goes, is exhaustive and imperative”; 

(Appendix E). Prornotha v. Prodymno, 26 0. W. N. 

3 Irrawaddy Flotilla Oo., v. Rhagwandas, 772 ; Gajanan Moreshwar v, Moresh- 
18 Cal 620, 628, cited in Jwaladutt war Madaii, 1942 Bom, 302. 
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<& Co,:^ the point for decision was whether a railway receipt coaid 
be termed as “instrument of title” within the meaning of section 
lOB of the Indian Contract Act, and it was argued that the Act 
having been passed at a time, when the English Law did not recognize 
railway receipts as instruments of title, the Legislature could not 
possibly have intended to include railway receipts in the term, 
“instrument of title”. The Judicial Committee said : 

“The Indian Contract Act is an amending as well as a co/i- 
solidafing Act, and beyond the reasonable interpretation of its provi¬ 
sions there is no means of determining whether any particular section 
is intended to consolidate or amend the previously existing law.. Their 
Lordships do not see any improbability in the Indian Legislatnie hav¬ 
ing taken the lead in a legal reform.” 

Chapter Vll of the Indian Contract Act, 1872, relating to “sale 
of goods” is re^iealed by section 65 of the Indian Sale of (ioods Act, 
1930. The Indian Sale of Uoods Act is an amending as well as a 
consolidating Act. Tlie English Act, on which the present Indian 
Act IS based, is also a codilying Act, and the rules for construing 
such an Act are thus stated by Lord Herschell in Banli of England 
V. Yogliano f^ “The proper course is in the hrst instance to 
examine the language of the statute ainl to ask what is its natural 
meaning, uninfluenced by any consideration derived from the 
previous state of the law, and not start with enquiring how the 
law previously stood, and then, assuming that it was probably intend¬ 
ed to leave it unaltered to see if the words of the enactment will 
bear interpretation in conformity with this view I am of course 
far from asserting that resort may never be had to the previous state 
of the law for the purpose of aiding in the construction of the provi¬ 
sions of the Code. If, lor example, a provision be of doubtful iin])ort, 
such resort would be fierfectly legitimate. Or, again, if in a code 
of the law of negotiate instruments words be found which have 
previously acquired a technical meaning, or been used in a sense 
other than their ordinary one, in relating to such instruments, the 
same interpretation might well be put upon them in the Code. J 
give these as examples merely ; they, of course, do not exhaust the 
category. What I am venturing to insist upon is that the first step 
taken should be to interpret the language of th(‘ statute, and that 
an appeal to earlier decisions can only be justified on some special 
ground”. 


As to reiiealed provisions, it has been said that it is hazardous 
to refer to such as have been absolutely repealed to ascertain what the 
Legislature meant to enact in their rooms and .stead, and if the words 
of the statute are capable of being interpreted without such 
foreign aid, it is not profier to examine the enactments of statutes 
no longer existing for the purpose of imposing upon those words a 
meaning which taken by themselves they do not bear.^ As observed 
by Jessel M.R. in Ex Paiie Blaiherg, In Toomer- “T think the 


1 (I9ir)). 48I.A 164,170“40 Rom. 630, 
036—35 I. 0 954 ; sfo also Han Lai 
V. Pehladrai, (1929) Bom.‘260—120 I.C. 
337—31 Bom. L.R. 508. 

2 (1891) A.C. IJW, 144-14.5; Horn Baj v 
KriBhau, 19VB Lah 361; Glinpat v. 
S(»pana, 1928 Bom. 35 ; Alfrod 
Wilkinson v. (Iraoe Wilkinson 
1923 Bom. 321 ; Satish Chandra v 


Ram Dayal, 1921 Cal. 1 ; Rahimbnx 
V. C B of India, 1929 Cal 497, Raghu- 
mul V. Official AfiMignoc, 1924 Cal. 424, 
Narendia v. KamalbaHini, 23 Cal. 563, 
571, 572. 

3 Hmdlaugh v. Clarke (1883) 8 App. 
Cas. 354, 380, per Lord Watson. 

4 (1883) 23 Oh. D. 254, 258. 
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proper course is to read the section of the Act and to ascertain its 
meaning, and not to trouble ourselves about decisions upon the former 
Act'*. Cozens Hardy M.K. while referring to the English Sale of 
(loodvS Act, 1893, said :—“1 rather deprecate the citation of earlier 
decisions. The object and intent of the statute was no doubt simply 
to codify the unwritten law applicable to the sale of goods ; but in 
so far as there is an express statutory enactment, that alone must be 
looked at and must govern the rights of the parties, even though the 
section may, to some extent, have altered the prior Common Law”.^ 

The provisions of the repealed Chapter of the Indian Contract 
Act, 1872, and the construction which they have authoritatively 
received may, however, be taken into account for (‘ertain purposes. 
When it is contended that the legislature intended by any particular 
amendment to make substantial changes in the pre-existing law, it m 
impossible to arrive at a conclusion without considering what the law 
was previously to the particular enactment and to see whether the 
words used in the statute can he taken to effect the change that is 
suggested as intended.* 

Thus, if words have received authoritative interpretation and 
are repeated without alteration, it may he presumed that the I^egislat- 
ure had adopted that interpretation;^for speaking generally, it may be 
taken that the Legislature uses the same language in the same sense 
when dealing at different times with the subject. A change of langu¬ 
age, therefore, is some indication of a change of intention, but this 
is by no means a necessary conclusion.^ Where, however, a limited 
interpretation has been placed upon the repealed provisions, and the 
words have been enlarged, it is a legitimate inferein^e that the 
enlargement was intended by the Legislature*^; conversely, where the 
words of the repealing Act appear to be narrower than those of the 
repealed Act, the change may be i>reaumcd to be intentional. 

See aJsv nate^f under sections 3 and H6 of the Act. 


English law how far helpful in interpreting the law of sale 
of goods in India. 

As the Indian Sale of Goods Act, 1930, is based primarily on 
the English Sale of Goods Act, 1893, the decisions of the English 
courts under the hitter Act will be (piite relevant as far as applicable 
to interpret the provisions of the former Act. It was observed by 
the Special (committee on this iioint—“The adoption of the English 
Act on the liasis of the present Bill will enable Indian (Joiirts to 
interpret its provisions in the light of the decisir>ns of the English 
courts.’® 

In the case of Moliwo March Co. v. Conii of Wards^ their 
Lordships of the Privy Council held that in the absence of any law 


1 Bristol Tramways Co., v. Fiat Motors 
(1910) 2K.B 8H1—79 L.J.K.B 1109. 
“Tlie sthtuto was passed to doclare 
the 1.1 w. Wo are bound by it, and can 
look to nothing else” - Abbot v 
Wolsey ( 1895 ) 2 R. 97, 

See Maxwell on the Interpretation 
of Statutes. 8th Edition, p 23 

2 Mansell v. The Queen (l857) 3 E & B. 
54, 78. 

3 See Holliday & Greenwood, Ltd. t. 


District Surveyors Association (1914) 
2 KB 803, 814, 815. 

4 Huribatt v. Barnett & Go (1893) 1 
Q.B. 77, 78. 79, G.A., per Lord Esher, 
M. U. 

.5 Abdur Rahirn v. 8yod Abu, 55 I A. 
96—55 Cal. 519=:1924P C. 16—108 
1. C. 361 

6 Report of the Hpi^cial Committee, para. 
11 (Appendix (J). 

7 18 W.R. 384,P.0;(I872)L.R. 4P0.419. 
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or well established custom existing in India on the subject of the law 
of partnership, English law would properly be resorted to in 
mercantile affairs, for principles and rules to guide the court in this 
country to a right decision ; but that although this is so, it should be 
observed that in applying these principles and rules, the usages of 
trade and habit of business of the people of India, so far as they may 
be peculiar and differ from those in England, ought to be borne 
in mind. This remark appears to be equally applicable to other 
branches of the law than that of partnership. 

It has been observed that to construe an Indian Act in the light 
of cases decided under an English Act differently worded is much 
likely to cause coidusioii than to render assistance.^ The analogous 
English law should therefore be carefully studied and compared with 
the Indian law before using English case-law for interpreting the 
Indian law. Subject to these remarks, where the Indian case-law 
on the subject is meagre or not forthcoming use of the Englisli case- 
law on the subject as illustrative of the general principles of the law 
of sale of goods will be of considerable help. 

Conflict of laws. 

Some times in commercial transaidions between persons residing 
in different countries, points of dispute arise and it is to be ascertained 
wliat is the true rule by which the valnlity, obligations and interpre¬ 
tation of contracts are to be governed. There are, however, certain 
principles of universal application, admitted by the whole world; for 
instance, to make a contract valid it is a universal principle that it 
should be made by parties capable to contract ; that it should be 
upon a sufficient consideration, that it should be lawful In its nature 
and that it should in its terms be reasonably certain. But on matters 
in detail on these points there may be diversity in the positive and 
customary laws of different countries and nations. Persons capable in 
one country are iiumpable by the laws of anotlier : considerations good 
in one country, are insufficient or invalid in another; the pub¬ 
lic policy of one country permits or favours certain agreements which 
are prohibited in anotlier : the forms prescribed by the law in one 
country to ensure validity and obligation of contract are unknown to 
another : and the rights acknowledged by one country are not com¬ 
mensurate with those obtaining in another.^ 

Again, a person sometimes contracts in one, is domiciled in 
another, and is to ))ay in a third, and the pro])erty which is the 
subject matter of the contract may be situated in a fourth ; and 
each of these countries may have different and even opposite laws 
affecting the subject matter. What is the position when there is 
such a conflict of jaw ? What law is to regulate the contract either 
to determine the right or the remedies or the defences growing out of 
it, or the consequences flowing from it ? What law is to interpret its 
terms and ascertain the nature, character and extent of its stipula¬ 
tions 

1 See Bai Kokilabai v. Keshavlal Maiigal Commercial Law m British India by 

Das & Co.. 1942 Bom. 18=43 Bom. Mr. C.O. Kemfry, Chapter IT. p. II 

L. ». 985 (F.B.): 

2 See Tagore Law Lectures, 1910, on 


3 Btory, Convict of Law, S. 232. 
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The transfer of the property in goods under sales made in 
foreign countries is in general regulated by the law of the place 
where the goods are situate at the time of the sale, the rule being 
that, if personal property be disposed of in a manner binding accord* 
ing to the lex situs, that is, the law of the country where it is at the 
time, the disposition is binding everywhere^ whether the transfer 
be by way of sale^ gift^, or pledge^. Locus regit actum is a rule of 
wide application. 

But the construction of a contract of sale, in so far as it creates 
mutual rights in is determined by the proper law of the 

contract, that is to say, the law which the parties contemplated as 
law governing the contracts ; pnma facie, this law is the law of the 
place where the contract is made, the lex loci contractus\ When the 
contract is made in one country, but is to be performed in another, 
it may be presumed that the law of the place in which it is to be 
performed is the law which is to be applied®. But these are mere 
presumptions subject to the intention of parties’, and may be rebutted 
by the facts of any particular case in which a different intention is 
either expressed or may be inferred, the lex contractus. 

Questions as to the admissibility of evidence, the enforceability 
of the contract by action, and other matters of procedure belong in 
general to the lex fori, that is, the law of the country in which the 
action is brought®. 

See Appendix. F where this subject has been dealt with in 
detail. 


Act not retrospective. 

Oninis nova constitutio fufuris formam imponere dehet, non 
praeteritis*; pnma facie a new law affects future transactions not 
the past. It is a fundamental rule of English law that no statute 
shall be construed to have a retrospective operation unless such a 
construction appears very clearly in the terms of the Act, or arises 
by necessary and distinct implication'®. S. 66 of the Act clearly shows 
that it is not retrospective. Its provisions, therefore, do not apply 
to contracts of sale of goods made before the Act came into force. 


1 Hftlebury, Laws of Er»gland,V()l.XXIX, 
p. 8; Dicey, Conflict ol Laws, 5th 
Edition pp. 637 A 672; see Cammell 
V. Sewell (1860), 5 H. A N. 728 Ex. 
Oh. ; Todd v. Amisur (1882), )9 R. Ct 
ot Ses.s) yOl 

2 Oammell v, Sewell (i860) 5 H. A N. 
728, 120 R 11. 769 ; Embiricos v. 
Anglo Australian Bank (1905), K. B 
677, 683, 0 A 

3 Re Karvine’s Trust (1921) 1 Oh. 348, 
348. 

4 City Bank v. Barrow (1830) 5 App. 
Oas. 664, 677, 

5 Halsbury, Laws of England, Vol. XXIX, 
2ad Ed. p. 8 ; Dicey, Conflict of Laws, 
5th Ep.p 637; Re Missiouri Steamship 
Co. (1889), 42 Oh. D. 821 at p. 828. 
0. A.. Of. Daulton & Oo. v. Corpo¬ 
ration of Mediae (1920) W, N p. 221 
(goods to he made in England and 
delivared in India). 


6 Dicey, Conflict of Laws, 5th Ed. p. 645, 
Cox V. The Governoi’s of Bishop 
Cotton’s School, (1874) P. Jl No. 85 

7 Abdul Avdz v. Appayasanii (1903) 27 
Mad 131 ; 18 C. W. N. 186; 6 Rom 
L. B. 7 (V C,)oiting Lloyd v. Onibert 
1865) 1 Q. B. Il5 ; Of. Benaim v. 
Debono (1924) A. C. 5l4. 

8 Halsbury, Laws of England, Vol. 
XXIX. 2ud Ed, p. 8 ; Dicey, Conflict 
of Laws, 5tb Ed pp. 670 to 684, 
Leraux r. Brown (1852) 138 E. R 
1119 ; 92 R. R. 889. 

9 2 Inst 292 

10 Maxwell ; Interpretation of Statutes; 
see also lalmohnn v. .Togenndra, (1887) 
19 Cal 636 ; Sham Singh v. Vir Bhan 
1942 lah. 102 F. B.; Jagmoban Singh 
V. Ramanandan Prasad Narayan Singh; 
1941 Pat. 253 ; Bhai Kirpa Singh v. 
Kasaldar Ajaipal Singh, 1928 lah. 
627 (F.B.) 



SM.n EXTENT OF THE ACT 9 

Chief differences between the Act and Chapter VII of the 
the Indian Contract Act. 

' (l) The present Act embodies the principles that the question 
whether a contract for the sale of goods does or does not pass the 
property in the goods from the seller to the buyer must in all cases be 
determined by the intention of the parties to the contract. The 
provisions of Chapter VII of the Indian Contract Act were vague and 
conflicting on this point. 

“The Bill codifies the rules by which that intention may be as¬ 
certained, but the operation of these rules will be displaced by any 
terms of the contract defining the intention or by any attendant cir¬ 
cumstances, including the conduct of the parties, rendering it as¬ 
certainable, In following the principle, we have borne in mind that 
in mercantile matters the certainty of the rule is often of more im¬ 
portance than the substance. If the parties know beforehand what 
their legal position is, they can provide for their particular wants by 
express stipulations. Sale after all, is a consensual contract, and the 
Bill does not prevent the parties from making any bargain they 
please. Its object is to lay down clear rules for the cases where the 
parties have either formed no intention or failed to express it/ 

(2) The distinction between a saU» and an agreement to sell, 
which was not clear in Chapter \7I of the Indian Contract Act has been 
clearly brought out. This distinction is very necessary to determine 
the rights and liabilities of the parties to the contract. 

(3j It is made (dear that a contract of sale can be made by mere 
offer and acceptance. Neither payment nor delivery is necessary for 
the purpose. 

(4) In the Indian Contract Act the word “warranty” had been 
used in a very vague sense. In some provisions it denoted a condition 
which would enable a party aggrieved by its bieach to repudiate the 
contract, while in others it enabled him to claim damages only. In 
the Act this ambiguity has been removed. 

(5) Section lOH of the iiidian ('Ontract was obscure in phraseo¬ 
logy and this led to conflict in decisions. Sections 27 to 30 of the 
Act aim at removing this obscurity and simplifying the law" on the 
subject. 

((>) The rules relating to delivery to carriers, stoppage in transit 
and auction sales, have been elaborated in the Act. 

(7) The Act is without illustrations : and the courts are left to 
construe sections as they stand. 

Extent of the Act. 

The Act extends to the whole of British India, including British 
Baluchistan and the Sonthal ParganiiitH. 

The expression “British India” is not defined in the Act and 
therefore the definition thereof in the General Clauses Act, 1897 
(Act No. X of 1897) will apply. It is defined in that Act as follows:— 

^[“British India” shall mean, as respects the period before the 
commencement of Part III of the Government of India Act, 1935,^ all 

l Beport of the Special Committee bjr the (Government of India (Adap* 
(Appendix 0). tation of Indian Laws Order, 1937) 

3 Substitoted for the original clause (7) 3 I e., the 1st April, 1937, 
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territories and places witliin His Majesty’s doiniiiions wliich were 
for the time beifii? governed by His Majesty through tlie Gavernor* 
General of India or through any Governor or Ofiicer sub-ordinate to the 
Governor-General of India^ and as respects any period after that date 
means all territories for the time being comprised within the Gover¬ 
nors’ Provinces and the Chief Commissioners’ ProMiues, except 
that a reference to British India in an Indian law passed or made 
before the commencement of Part III of the Government of India 
Act, P,185, shall not include a reference to Berar. 

The reference to Berai‘ was necessitated by the fact that umler 
section 47 of the Government of India Act, Beiar and the Central 
Provinces shall notwilhstaudiiig the sovereignty of His PxuHed 
Highness the Nizam be deemeti to be one Governor's })n)viii(’e by 
the name of the Central Provinces and Berar. 

Aden and British Burma were goverueil by His Majesty through 
Governors or other otlicers suh-oidinate to the Governor-General of 
India and were thus within British liidiab As leguids Aden, it h;^^ 
now been provided by section li88 ot the (lovenunent of India Act, 
19^5 (25 & 2(5 Geo. V. (\ 42), that on sncli date as His majest> may. 
by Order in (Anincil aiipoint, Aden shall cease to be a jiait of Butish 
India. By virtue of an Order in Council issued under tlfat section, 
Aden has ceased to he pait of British Imlia fi(un 1st April 1997. 
Burma has also ceased to be part of India withetl'eid from that 
date “ c/rfc section 4(5 (2) of the (Government of India Act. 1935. 

Governors’ Section -Iti of the Government of fndia Act, 1955. detini's 
Provinces. Governors’ Provinces a.s follows : — 

‘4(). (l) Subject to the jirovisions of the next succeeding 
section with respect to-Berar, the following shall be Goveinors’ 
provinces, that IS to say, J\Iadras, Bombay, Bengal, the Pin 1 (h 1 Pro¬ 
vinces, the Ihiniab. Bihar, the Central Provinces ami Berar, Assam, 
the North-West Frontier Provim'e, Ornsa, Sind, and such other 
(•Governors' Provinces, as may he created under this Act. 

(2) Burma shall cease to be part of India. 

(5) In this A('t the .expression "Province” means, unless the 
context otherwise requires, a Governor's Provinee and ‘Provincial’ 
shall be construed aecordingly’’. 

As to Berar, section 47 of the Government of India Act. 1955, 
provides as follows 

Provisions Whereas certain territory (,in this Aid referred to as ‘Berar'j 

f(y under the sovereignty of His Exalted Highness the Nizam of 

Berar. Hyderabad, but is at the date of the passing of this Act, by virtue 

of certain agreements subsisting between His Majesty and His 
Exalted Highness, administered ^igetlier wdth the Central Provinces ; 

And wheieas it is in contomplation that an agreement shall be 
concluded between His Majesty and His Exalted Highness w’herehy, 
notwithstanding the continuance of the soveroignty of His Exalted 
Highness over Berar, the Central Provinces and Berar may, be 
governed together as one Governor’s Province under this Act by the 
name of the Central Provinces and Berar. 

1 For Adon, see Abdulla Mohaminail v. Laws Kogulatiori of 1891, aection 2, 

A. M, Zukikhi, A. 1. B. 1924 Bom. 290 For Burma, see Aga MohammadHama- 

(293)^84 1. C. 796. See also Aden dam v. (’ohen, (1886) 13 Oal 221(223). 
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Now» therefore,— 

(1) While any hucIi a#jjreement Is in force— 

(a) Berar and the Central Provinces shall, notwithstanding the 
continuance of the sovereignty of His Exalted Highness, be deemed 
to be one (TOvernor\s Province by the name of the Central Provinces 
and Berar, 

(h) And reference in this Act or in any other Act to British 
India shall bo construed as reference to British India and 
Berar, and any reference in this Act to subjects of His Majesty 
shall, exce])t for the purposes of any oath of allegiance 1>§ deemed 
to include a reference to Berari subjects of His Exalted Highness ; 

(c) Any provision made under this Act with respect to the 
qualifications of the voters for the Provincial Legislalure of the 
Centra] Provinces and Berar, or the voters for the Council of State, 
shall be such as to give effect to an> provisions with respect to these 
matters contained in the agreement; 

(2) If no such agreement is concluded or if such an agreement 
is concluded Imt subsequently ceases to have effect, references in 
this Act to the Central Provinces and Berar shall be construed as 
r(dVrences to tiie Central Proviiu'cs and liis Majesty in (^)uiicil may 
make smdi (‘onseipiential modifications in the provisions of this A(‘t 
relating to tlio (kMitral Ib'ovinces as he thinks ])roper," 

Section 1)4 of the Covernment of India Act. 11)45, runs as 
follows : 

“94. (1) The following shall be tlie (’liief Commissioners' 
Piovinces, that is to say, the heretofore existing Chief Commi.ssioners’ 
Provimn's of British Baluchistan, Delhi, Ajmero-Marwara, ('’oorg and 
the Andaman and Micobar islands, the area known as Panth Piploda, 
and such other Chief (knuinissioners' Provi ices as may lie enmted 
iimler this Act. 

(21 A<ienj^hal! cease to be part of India. 

(4) A Chief Commissioner's Province shall be administered 
by the (rovenior-Cmieial acting, to such extent as he thinks 
tit, through a Cliief Commissioner to be afipointed by him in liis 
(iiscretion." 

The Scheduled Districts. 

The phrase ‘‘the wdiole of British India’^ inc.luded the Scheduled 
Districts. A list of Scheduled Districts is given in Schedule I to 
Scheduled Districts Act'XI\^ of 1874. 

In respect of the Sr-hednled Districts, the Uovernment of India 
(Adaptation of Indian Lawvs) Order, 1947 provides as follows:— . 

“This Act iThe Schedule Districts Act, 1874 (XI\^ of 1874)] 
shall cease to have effect, without prejudice to the continuing 
validity of any notification, appointment, regulation, direction or 
determination made thereunder and in force immediately before the 
commencement of Part HI of the Government of India Act, 19B5: 

Provided that whore immediately before the first day of April, 
1937, any enactment is, by virtue of any notification made under tlim 
Act, in force in any area in British India, either with or without 
restrictions or modifications, the Central Government, in relation to 


Chief Ooiii- 
missi oners' 
Provinces. 
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matters enumerated in List I of the seventh Schedule to the Govern¬ 
ment of India Act, 19H5, and Provincial Government, in relation to 
other matters, may, within six months from the said date, by notifica¬ 
tion in the Official Gazette, declare that the enactment in question 
shall have effect in that area subject to such modifications and adapt¬ 
ations specified in the notifiation as the Government in question may 
deem necessary or expedient to brmji it into accord with tlie Govern¬ 
ment of India Act, 19.%.” 

Temtories The foUowinf? territories do not fall within the sco])e of the 

which do definition of British India — 
not fall in 
the defini¬ 
tion of 
British 

1. Native Slates of India.^ 

2. Lands ceded liy Native Princes to the British Government 
not for limited sovereignty but for limited purposes^ such as the 
establishment of a civil station^ or for railway administration*. 

Where full fiocereignty has been ceded or a new territory 
has been acquired, the territory will of course thpre]>y become 
' part of British India.* 

H. Territories specially excluded from the term “British India” 
by legitimate enactment. Thus Singapore is not part of British 
India.® 


Definitions 2. In this Act, unless there is anything repugnant 
in the subject or context,— 

(1) “buyer” means a person who buys or agrees 
to buy goods; 

(2) “delivery” means voluntary transfer of posse¬ 
ssion from one person to another; 

(3) goods are said to be in a “deliverable state” 
when they are in such state that the buyer would under 
the contract be bound to take delivery of them; 

(4) “document of title to goods” includes a bill 
of lading, dock-warrant, warehouse-keeper’s certificate, 
wharfinger’s certificate, railway receipt, warrant or order 


1 Rajah of Fandkot v. Bir Singh—191 
P. K, 1888 (Rever»^ed by Privy Council 
on another point); Ratan Mahanti v. 
Khato 8ahoo=:29 Cal, 400; Hem 
Chand v. Azam Sakar Lai—33 I. A. I 
(P. C.)-~33 Cal. 219 ; Empreas v. 
Kc8hnb=:9 Cal. 985. 

2 Emperor v. Chiman Lai—37 Bom. 152 
=17 L C. 534 ; Babu v, Parhati=6 

, I. C. 429 (Berars) ; Zubeda Begum v. 
Kommtnua Kanniah=A. IE 1925 
Mid. 1100=88 I. C. 430 (Agency 
Tracts of Vizagapattam). 


3 Emperor v. Chum Lal=17 I. C. 
534=37 Bom. 152 (Cantonment ol 
Wadhwan); Queen Empress v. Abdul 
=10 Bom. 186 (Rajkot); Hosai Ah v. 
Abid Ah(1893) 21 Cal. 177 (Secundera¬ 
bad). 

4 Vusaf Uddin v Queen Empres8= 
(1897) 2 C. W. N. 1. 

5 JalbhaiArdeshir Shot v. Louis Manuel 
=(1895) 19 Bom. 680 (686). 

6 See Straits Settlements Act, 1866, 
section 1. 
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for the delivery of goods and any other document used 
in the ordinary course of business as proof to the posse¬ 
ssion or control of goods, or purporting to authorise, ^ 
either by endorsement or by delivery, the possessor of 
the document to transfer or receive goods thereby 
represented ; 

(5) “fault” means wrongful act or default; 

. (6) “future goods” means goods to be manufactured 

or produced or acquired by the seller after the making 
of the contract of sale; 

(7) “goods” means every kind of moveable property 
other than' actionable claims and money; and includes 
stock and shares, growing crops, grass, and things attach¬ 
ed to or forming part of the land which are agreed to 
be severed before sale or under the contract of sale ; 

(8) a person is said to be “insolvent” who has 
ceased to pay his debt in the ordinary course of business, 
or cannot pay his debts as they become due, whether he 
has committed an act of insolvency or not; 

(9) “mercantile agent” means a mercantile agent 
having in the customary course of business as such agent 
authority either to sell goods, or to consign goods for 
the purposes of sale, or to buy goods, or to raise money 
on the security of goods ; 

(10) “price” means the money consideration for a 
sale of goods; 

(11) “property” means the general property in 
goods, and not merely a special property; 

(12) “quality of goods” includes their state or 
condition; 

(13) “seller” means a person who sells or agrees to 
sell goods; 

(14) “specific goods” means goods identified and 
agreed upon at the time a contract of sale is made; and 

(15) expressions used but not defined in this Act 
and defined in the Indian Contract Act, 1872, have the 
meanings assigned to them in that Act, 

Definitions. 

All the clauses of this section with the exception of clause (10) 
have been adopted from section (>‘2 of the English Sale of ttoods Act, 
1803, with certain necea,sary modification.s. Clause (10) is taken from 
S. I (l) of that Act. The definition of ‘mercantile agent’ has been 
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lukr- 

pretation 

cknso. 


taken from the Euglish Factors Act, 1889, with a slight moditicatioii. 
Similarly, the definition of “doonmentof title” has been adopted from 
the English Factors Act, 1889, with some additions. Of the other 
terms defined in section 92 of the English Act, the term ‘warrunty’ 
has been defined in section 12 (10 of this Act. 

Of the terms defined here the Indian Contract Act, defined 
only those defined in clauses 7 & 8 i. e. “goods” and “insolvent. ’ 
Sub-section (15) of section 2 of the Indian Sale of (ioods Act states 
that ‘exiM’essions used but not defined in this Act and defined in 
the Indian Oontract, 1872. have the meanings assigned to them in 
that 4ct’. 

Tlie opening words of the section * unless there is anything 
repugnant in the subject or context” must also be kept in view in 
interpreting the terms defined for the pur]>oses of this' Act. Thus in 
S, ot the Act, the context shows, that the term “buyer” is there 
used in the sense of a person having merely an option to buy^ 

An interpretaion clause enacts that certain .words found in the 
Act are to be understood in a specilied sense and to include things 
which but for such a clause they would not normally include. It 
.should be used only for the purpose of interiireting uords uhich are 
amhiguons or equivomd Imt not t() disturb th(‘ meainiig oi jiluin 
words''^, ft only applies to the Act where it finds a plai'c but cannot 
apply to statutes prior or subsc(iuent. According to (Vaies, anotlifM' 
important rule with regard to the efieel of an interpretation clause is. 
that an intorjtretation clause is not to be tak(*n as substituting one set 
of words for another or as strietl) defining what the meaning ol a 
term must lx* under all circumstances, but rather as deidaring uhat 
maybe comprehended within the term where the circumstarn 
require that it should bo so <’om])rehended.^ Lord (7)tt(Uihain L. 
observed in Aftontei/ (kueval v. Corporation of Worrenter^ : “The 
object of these Acts being framed with interpretation (dause is b^ 
the means and through the agency of the interpretati()n (lause to 
avoid the necessity of freijuent lepetition in describing all the 
subject-matter to which the Act was intended to apply, U uses, 
therefore an expression, and then, bv the interjiretatiou clause, 
declares that tliat exjiression shall have certain meanings other than 
the ordinai'y meaning of the word use(I and the w^ay to apply that 
interpretation clause is. when you find tln^ word used in other 
enactments, to (ollow the direction of the interpretation clause, and, 
according to the aubject-inatter to send it as if it contained the other 
words which by the interpretation (dau.se it is meant to include.” 

. Where a wmrd or phrase is defined in an Act to have a particular 
meaning that meaning alone should bo given to if notwithstanding 
it may bear a different meaning in ordinary legal parlance.^' 

It is also an elementary rule of construction that a word mnsf 
be given the same meaning wherever it occurs fn the same enactmeni 


1 See Hclfiy v, MathewH. (1895) A. 
ilh^U h J. Q. B 465. 

2 Beal’s Cardinal Knles of InterjiroUtion, 
M Edn ; K. v. Pearce, 5 Q. B. D. at 
p. 889. 

8 Oaies on Statute Law, 4th Edu,: 


(1936) atp. 195; See also PratapSingh 
V Oulzari Lai, 1942 All. 50 (F. B) 

4 15 L. I Ch, at p. .399 

5 Dial Singh V. OurdwaiK 8n AkalTakld 
(928 I^ah. 325-9 Lah. 649 
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aiid a fortioH in the same section of an enactment, nnless the context 
forbids it,^ 

In jR V. Ker^hmv Erie J} points ‘out the distinction, between 
the words ‘include’, and ‘mean’ in the interpretation section, the 
former havinjr an extemlini^ and the latter an excludin^i si|inihcance. 
When in an interpretation clause it is stated that certain term 
indtideH so and so, the incafiin/? is that the term retains its ordinary 
meanin^^ and the clause enlarj^es the meaning oi the term and makes 
it include matters which the ordinary meaning will not include/ 
When the definition is intended to be exhausti\e the le.gislaluro as a 
whole uses the word ’means and not the word ‘includes’'*. ‘Means’ 
is thus used in the sense of deiinitiou or exliaustive delinition while 
‘include’ is U'^od liy way oi extension.' It has, however, been 
observed tliat an interinetation clause which extends the meaning 
of a word d<ieH not take away its ordinary meaning, nor does it follow 
that the word is in every section of the statute to have sindi extended 
meaning irrespective of the context.*' 


(1) “Buyer and Seller* 

Buyer and seller/ I 

'I’ho esse n(‘e of sale is tlie trai isfei 5^iLyiC^j[>ro|mitj i n a thing 
bom one i>o^_to^an ()t)|er, jor u JUrico. A sale, tlicreloie. necessarily 
involves^ tTTe existence (d twm iiersons. the seller and thebu}er. 
H(uioe it has been said'that if a man purchases his own goods there 
IS no sale. Suae rei efuptio non ralef. xvee sciens ,sire ignorans 
emerit.^ • 

“Buyer’’ moans a jicrson who buys or agrees to buy goods. 
“Seller” similarly menus a person who sells or agrees to sell goods.'* 
'Phis IS e.nnsistent with seidion -I of the A(‘t ai’cording to which a 
contract of sals of goods is a contract wdieroby the seller ti'ansfers or 
agr<‘es to transfer the property m goods to the buyer for a price. 

There must be a consent to buy as well as consent to self. A 
lierson who has merely an option to sell <>r buy is not a seller or 
Imyer within the meaning of the delinition. Thus, where under a 
hire purchase agreement the hirer w'as under no legal obligation to 
l)u> the goods, such an agreement was not a contract of sale, but one 
of hire, with in addition, an option of purchase, and therefore the 
hirer had not “agreed to buy goods” within the meaning of section 9 
ef the English Factors Act. 1889, and is therefore not a biiyer.^" On 


1 Oaiipat Kmunbet Soimr v Nithni 
Bhikan, 4?> Houi. L. K. 0715; See aNo 
Shiv Nath V Paran Mai 1942 All, J() 
wherein Iqbal Ahmad (". J, ohserve-J 
that the Jegi«}atmv is to be iloenied 
to have used a partn'olar v^oid in 
an enactment m one and the same 
Keuso nnlesK the contiaij intention 
appears from the context AIho Nam* 
deo V. Keabeo I. L K. 1937 Nag. 469. 

2 6E&B. 1007-:r2ti LJ M (\ 23^20 
J.P. 741. 

3 Otfioial Aasignee Bombay v. Firm of 
Chaudd Lai Chiman Lai, 76 I.<\ 667. 

4 Emperor V, Earn Sarnp, 1938 Oudh 
HO-172 iX). 630. 

6 Bee R v. Keisliaw, (1856), 6 El. & HI. 


999; H. V. llciinann. (1879) 4 t^. H. K 
284. 

6 See Ruliinson v. Itaiton—EocU Local 
Board (1883), 8 Appl. Cas 798. 

7 Hclby V, Mathews--(189,5) A. (I 471 . 
MauderH v. Williams (1849) 4 Fa. 
389, 80 R. R. 688. 

8 (;halineis Sale ot (louos Act, 11 th 
Ed. p. 3 ; S Bl. Com. 460 ; Scotaon v. 
Pegg (1861), 6 H. & N. 295, 298. An 
Option to buy mnst be diatingnifebed 
from a conditional agreement to boy. 

9 8ub*sectioim (1) and (1.3), 

10 The definitions oi “buyer ’and “Heller" 
la tins Act ajij the same a« in section 
(52 ot the English Act. 


iJisiinction 
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the other haiuL there may be a contract by which in return for the 
payment of a deposit and a promise to pay the balance by certain 
instalments by the so-called ‘‘hirer,” the owner agrees to give the 
hirer possession of the goods and promises to transfer the property 
in the goods to the hirer when all instalments have been paid. This 
type of agreement contains no option to purchase and the so-called 
hirer has no right to return the goods to the owner. It is an agree-v 
.ment under which the so-called hirer promises to pay each instalment 

* when it falls due; it is, therefore an agreement to buy, and as such 
is within the Factors Act, 1889, and the Sale of Goods Act, 1893 and 
the hirer is a “buyer An agreement of hirepurchase in its true 
sense is essentially different from an “agreement to sell”, as will be 
found explained under section 4. 

* Buyer and seller must be different pei*sons, but where one 
person has by Imr the right to sell another person's goods, that other 
person may purchase his own goods if allowed to do so under the 
law. Thus under the English law it has been held that one co-owner 
may sell to another, a partner may sell to his firm, and the firm may 
sell to a partner, and there are clearly certain quasi exceptions to 
the rule; for instance, when a man’s goods are sold under an execu¬ 
tion or distress he may himself become the purchaser. So. too, under 
that law a bankrupt mav buy back his own goods from his trustee, 

* though the trustee, tlie auctioneer, or any one having a fiduciary 
character, is precluded from becoming a purchaser hy the general 
policy of the law winch prohibits an agent from selling to himself.”* 

At co^iuion law there could be no contract of sale between husband 
and wife, since in contemplation of law husband and wife were 
regarded as one [lerson before the enactment of the married Women’s 
Property Act. 1882 (45 <fe 46 Viet. 0, 75) while a number of persons 
may sell to Ihemselvos a.s a company, for a company is a different 
person in the eye of law. 

Section 4 (1) of the Indian Sale of Goods Act, 19.30, definitely 
states that tliore may be a contract of sale between one part-owner 
and another. For other cases where a seller may purchase his own 
goods, reference may be made to the relevant statutes in force 
in Ifndia. 

i2) “Delivery.” 

Delivery: definition. 

Delivery as defined by section 2 (2) of the Indian Sale of (Tood.s|f‘ 
Act, 1930, means voluntary transfer of possession from one person to 
anof}ier^ This is the same as in section 62 of the English Sale of 

f rom on e perso n to anoEVfr^ If steals gboda from A, there is no 
del iver yTmn A t hough pOv^ ession is tran sferred. When 

1 Lee V. Bntler, (1895) 2 g B 318: Banmy v. Marprett, (1894) 2 Q. B. 

Felflton Tile Co. Ltd. v. Wmpet Ltd. 18, C.A.; Kit«on v. Hardwielt (1872), 

V. Winget Ltd. (1936) 3 All. E. R. L. R, 7 Op. 473; at p, 478; Iffoore, 

473 ; see also Bolaize Motor Sapply Nettlefoid & Co. v. Hinper Manafao- 

Co V, Cox, (1914) 1 K. B. 244 (option turinp Co. (1904) I K. B. 820 C. A.; 

12 Dippst 23 ; Plasycoed CoUieries 

2 Ohalmara, Sale of Goods Act, 11th Oo. Ltd., v. Partridge, Jones A Co. 

Ed., p. 3.Hal8bury, Laws of England, Ltd., (l9I2) 2 K. B. 345. 

2nd Ed., Vol XXIX. pagei 13 & 16, 
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possession is voluntarily transferred from one person to another 
there is always a delivery, which is either at once absolute or, if it 
be subject to a condition, absolute on the condition. 

Where the buyer takes possession pursuant to the leave of 
the seller, whether concurrent or antecedent, there is a voluntary 
transfer of possession. Thus under the English law it has been 
held that where goods are taken possession of by the buyer under 
a licence to seize, the transaction is equivalent to a delivery by 
the seller^ and should perhaps be regarded a.s a case of actual de¬ 
livery. 

Sir Frederick Pollock defines delivery as ^‘voluntary disposses¬ 
sion in favour of another’’ and proceeds to say that ‘‘in all cases the 
essence of delivery is that the deliverer, by some apt and manifest 
act. puts the deliveree in the .same position of control over the thing, 
either directly or through a custodian, which he himself held im¬ 
mediately before that act*. 

The Act makes po attempt to define the term 
Section 1 (2) of the hlnglisb Factors Act, 1889, diowever, defines 
possession, as follrrws : — 

•“A pei’bon Mhall bo doerned to be in possession of goods or of the documents 
of title to goods, where the goods or documents are in his actual custody or are held 
by any other peasou subje<;t to hi.s control oi tor him or on hia behalf,” 

The term “poa.se.s.sion” i.s probably too elusive for the purpose of 
0 statutory definition, its meaning is more or less always rela¬ 
tive For instance, when goods are under the control of an agent 
or servant, they are for some purposes in the possession of the 
prini'ipul or master, while for other purposes they are in the posses¬ 
sion of the agent or servant, 

“Custody” again is not the only to.st of posse.asion although 
the definition of “psssession” in the English Factors Act, 1889, 
proceeds on these linos. When goods are in the actual custody of 
a servant, the master alone is legally in posses.sion of then* 
and the custody of the servant is not regarded by the 
law as the possession of the servant^ And pos.session may 
exist without actual cu.stody, as for instance, an owner of 
goods is said to be m possession of them though they are in the 
actual custody of a bailee at will, or a carrier^. 

Where possession is ambiguous it must be attributed to the 
person having the tillc to the goods*. 


1 Chalmers, Sale of Goods Act, Uth Ed 

!>. 157 ; Congreve v. Evotts (18.54:), 10 
Each. 298, at p. 808. per Parke, B 

2 Pollock and Wright on Possession 

pp.43, 46, aee 4'urther notes under 
section 83. 

3 See Biddomoye v. Sittaram, (1«79) 4 

Oal 497. 

4 Gordon v. Hari)er (1796) 7. R. 9. 4 

R. R. 369. Aider, if they are in the 
custody of a bailee when tlie contract 
of bailment cannot he terminated at 


the Will of the bailer; ibid. 

5 French v. Gethmg (l92l) 3 K. B. 380 
at p. 390 (giH of funijture to wife); 

Seager v, Hukma Kessa (1900 24 Bom. 
458 (wife in charge of her husband's 
articles of .jewellery as oustodiau on 

his behalf). For a full discussion of 
the meaning of the term as used in 

the Indian Contract Act, see Hiyi 
Rahim Baksh Aahan Karim v, Central 
Bank oflndia (1928) 56 Cal. 36teU9 
I. 0. 23. 
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Mode of delivery. 

Section of the Act prescribes that ‘delivery of goods sold 
may be made by doing anything which the parties agree shall be 
treated as delivery or which has the effect ef putting the goods in 
the possession of the buyer or of any person authorised to hold thetn 
on his behalf,’ Thus, parties may in time of war agree that the 
delivery of a despatch teiegi'am may take the place of a bill of 
lading\ Delivery to a carrier or wharfinger is generally regarded 
as delivery to the buyer (section Bt) of the Act). 

Delivery may he actual or constructive. Delivery is cims- 
jriictive when it is effected without aniT'^'liango' in the abfua*] 
possession ^jQif the thing delivorecl, as in the cusT‘'ot’'"TrelivFfy 
attorn me ut or symbolic delivery. Delivery bj aftoriiment 
ihay^fake place m three classes of cases.^ First, the seller may l)e 
in possession of the goods, but after sale he may attorn to tlie l)u>er, 
and couthine to hold the goods as his bailee.^ Secondly, the goo<is 
may be in possession of the buyer before sale, hut after sale he ma> 
hold them on his own account.'' Thirdly, goods may he m the 
pos.session of a third person, as bailee for the seller. Alter sale Mich 
third person may attorn to the buyer and continue to hohl them as 
his bailee* When goods are stored m a room or close delnery may 
he made by handing over its keys to the buyer Sindi deliveiy is 
known as symbolic delivery. In the words of Sir F. Pfdloi'k 
although keys arc not the symbol of the goods hut the transaction 
consists of such a transfer of control in fact as the nature admits and 
as ’\Vill practically suffice for causing the new' possession to he 
recognised as Such,*' Another and more geiniine examjde of sjnibolic 
]!)osBession is the tran.sfer of a bill of lading'. A\d)ilo the goifds 
are at sea the owner can deal with them on land only through the 
instrumentality of the Bill of Lading which represents them The 
transfer of the Bill of Lading lias the same ctfect as the delivery of 
the goods themsolve.s V The term ^hielivory” includes “symbolic” 
delivery and is not restricted to the physical tiausfer of the goods 
themselves, but covers also transfers of possession of documents of 
title to gocKls.^ Actual delivery is manual tiansfer fd the (< mmoditj 
sold and tbe physical custody of the thing passes from the seller to 
the buyer. These terms will be found fully explained under 
section 3B. 

There is no branch of 11 d* law of .sale more confusing than 
that of delivery The word is unfortunately used in very different 
sense.s, and the.se should be borne in mind. 

1. The word delivery is sometimes used wdth reference to the 
passing oi the property in the chattle, sometimes to the change of 

1, 8ee Haji Peer Muhammad v. Sakarath 5 Pollock on Pohses^won, p. 72, Fauna 
(1923) Mad 103 : 43 M. L. J. 19i. v. Home (1846), l(i M k W. 119, 123. 

2 Chalmers, p. 156 citing Dublin Citj 6 Pollock on PoHsession, p. 61; (’f. 

Distillery Co. v. Doherty (1914) A. C VVnghtson v. Me. Aithur (l92l) K. Ip 

823atp.S52. 807.(816). 

3 Htory on Sale 2l2a. Cf, Cam v. Moon 7 Saundeis v. Maclean, 11 Q. B, 1). 327 

(1896) 2 4. B. 28a, 289; Blundell Leigh (341); Per Kennedy L. J. m Biddell 
V. Attenborough (1921) 3 K. B. 235, v. E. Clemens (1611) 1 K, B, p. 267 , 
0. A. (pledge). Pei hord 8umnci In The Prinv, 

4 Ibid; Elmore v. Stone (1809), 1 Taunt Adelbiirt (1917) A. 0., p 089 ). 

458; Marvin v. Wallace (1866), 6 E. & 8 Cliahneis p, l66. See also the Bill of 
B, 726, Lading Act, 1856, Sec. L 



S«!C, 23 DKfINITIOKS : DEUVBRY l-S 

its po^mmn ; in a woni, it is ased in turn to denote transfer 
of title or transfer of possession* 

2. Even when ‘’delivery” is used to signify the transfer of posses¬ 
sion, it is employed both with reference to the formation of the con¬ 
tract, ami to its performance* Under the English law, when 
questions arise as to the actual** receipt” in a parol contract for the 
sale of chattels exceeding £ 10 in value the Judges constantly use the 
word “as the correlative of that “actual receipt”. But after the 
sale has been proven to exist by delivery and actual receipt, 
there may arise a distinct controversy upon the point whether the 
seller has performed his completed bargain by delivery of posse¬ 
ssion of the bulk. 

B, Even when the subject is the seller’s delivl&ry of poss¬ 
ession in performance of his contract, there arises a fresh source 
of confusion in the different meanings of “possession”. In general 
it would be perfectly technical to speak of the buyer of goods 
on credit as being in possession of them, although the actual 
custody may have been left with the seller. The buyer owns 
the goods, has the rigid of possession, may take them away, sell 

or dispose of them, and mriintain for term. Yet, if he become 

insolvent under the English law the seller is said to have retained 
possession. Again, if the seller lias delivered the goods to a ear¬ 
ner for (‘onveyance to the buyer, lie i.s said to have lost his lien, 
b‘Cause the goods are in the buyer’s possession, the carrier being 
the buyer's agent; but if the seller claim to exercise the right of 
s^/ip ige in transitu during the transit, the goods are said to be 
only ill the eon*itructire, not in the actual possession of the buyer.^ 

Ddivery in tlie various senses above mentioned will be found 
discussed in this work. 

As to bow delivery may be made, see section B3, post. 

As to the edect of part delivery, see section 34, post. 

As to the rules of deljvery, see section 36, post. 

As to the effect of delivery of wrong quantity, see section 37, 

post. 

As to the mstalnient deliveries, see section 38, post. 

A.s to delivery to carrier, see section post. 

Effect of transfer of possession 

The effect of the transfer of possession differs in different circum¬ 
stances. A delivery eff*ectual for one purpose may be ineffectual 
ft)r another purpose, and then it is frequently said that there has 
been no delivery : for imstance, when the seller of goods delivers 
them to a currier to convey them to the buyer, it is in general as 
eff‘‘ dual as a delivery to the buyer himself for the jmrpose of passing 
tlic property and risk (section 23), and in discharge of the seller’s 
duty to deliver (section 39), and to divest his lien [section 49 (1) (a)] 
subject to the qualitications contained in section 37 (2) but it is 
ineffectual for the purpose of deJeating the ^seller’s right of stoppage' 
in transitu. To defeat this there must be a further delivery from 
the carrier to the buyer [section 51 (l) ). 

3 A** e* g-. per Parke J., in Dixon v, Yate^ 2 See Benjamin on Bale, pp. 711, 712. 

(1833), 5 B. & Ad. 313, UO. 
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(3) Goods in a ^’Deliverable State/’ . 

According to section 2 (3) of the Act, goods are said to be in 
a “deliverable state” when they are in such state that the buyer 
would under the contract be bound to take delivery of them. This 
reproduces section 62 (4) of the English Sale of Hoods Act, 1893. 
Of. section 80 of the Indian Contract Act which contains the corres¬ 
ponding expression, *‘a state in which the buyer is to take them”. 

The expression deliverable state occurs in sections 20, 21, 22, 
23 (l), and 36 (5) of the Act. Blackburn paraphrases “deliverable 
state” as “that state in which the buyer is to be bound to accept” 
the goods^ 

It may be observed that the buyer can only take delivery of 
the goods if all that he requires the .seller to do has lieen done by 
him. If the goods had to be but in casks, cans or bottles, they must 
have been so put. As to what is deliverable state depends on the 
nature of the thing itself, the custom or usage of trade relative to that 
thing and the course of previous conduct between the parties. 

In the nature of things one cannot expect that wheat should be 
filled in bottles or cakes put m gunnery bags. Everything has its own 
way of packing which fs presumed to be a part of the contiact 
unless there is something to the contrary clearly in the contract. 
Thus if A ask the seller to give him ten .seers of wheat after putting 
them in bottles of one pound each, there is definite cf)ndition m the 
contract which cannot be -fulfilled by the customary mode ol packing 
in gunnery bag irispite of the appropriation. The seller cannot force 
A to take delivery of the goods as he has not put them in a 
deliverable state. The wheat will only be in a deliverable state 
according to the contract when it is duly put in the bottles. As soon 
as the seller has done so A has no option and can be forced to take 
delivery, and if he fails to do so he is guilty of a breach. 

Then again there may have been previous dealings between 
the parties which control their present dealings, If the seller of 
wheat has supplied A wheat in one pound bottles ten times before, he 
is presumed to know A’s requirements, and the condition should be 
deemed to exist; as it is impliedly consented to by tl^e parties and 
understood by them to exist independently of the special transaction 
in question. 

If the goods are to be manufactured, produced or acquired they 
are not in a deliverable state unless and until they are manufactured, 
produced or acquired. If, according to the contract, the seller is 
to do something with the goods before the buyer should take delivery 
of them, they are not in a deliverable state until the seller has done 
that thing with them^. 

(4) "Document of title to goods." 

Document of title to goods; definition. 

The Indian Contract Act used the different phrases, “document 
showing title,” “instrument of title’^ and “document of title” to goods 
(sections 102, 103, 108 and 178 of the Indian Contract Act, 1872, 

1 Bltclibiini on Sak, 3r(l Ed. (I9l0), Brown Brothers v Carton Oo. (I 898 ), 

p. 184. 6 Sc. L. T. 231 . Young v. Mathews 

2 I-aidler v. Burlinaon, 2 M. A W. 602; L. K. 2 0, P, 127. 
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sections 102,108 and 108 since repealed by the Indian Sale of Goods 
Act, 1980). 

In Ramdas v. S, Arner Chand <& the Judicial Committee, 
after referring to the expression “document of title to goods” as 
delined in the Indian Factors Act of 1844 (repealed by the Indian 
Contract Act, 1872), laid down that whenever any doubt arises as to 
whether a particular document is a “document showing title,” or a 
“document of title” to goods for the purposes of the Indian (h)ntracl 
Act. the test is whether the document in question is used in the 
ordinary course of business as proof of the possession or control of 
goods, or authorizing or purporting to authorize, cither by endorsement 
or delivery, the possession of the document to transfei or receive the 
goods thereby represented. The question in this case was whether 
a railway receipt which entitled the endorsee to delivery was an . 
“instrument of title” to goods within the meaning of section UKl ci 
the Indian Contract Act, 1872 (since repealed) It was hold that it 
satisfied the test laid down above, and was a ‘docaineat showing 
title” to goods within sections 102 and 108, a '‘document ol title to 
goods” within seidion 178, and an “instrument of title” within 
section 108'^. 

“Sections 108 and 178, though they very possibly extend, 
at least cover the same ground as the provisions of the Indian 
Act XX ot 1844, which, witli certain modiiicatimis not material for 
the purposes of this appeal, made the juov i^jums of the English 
Factors Act, 1842 applicable to British India Both the last 
mentioned Acts use the expression ‘document of title to goods’ 
and define it as including any bill of lading, dock-warrant, 
warehouse-keeper’s certificate, whartinger’s cortihcate, warrant 
or order for the delivery of goods and any other do(‘unieiit used 
in the ordinary course of business as proof of tJie possession 
or control of goods or authorizing or purporting to authorize either 
by endorsement or by delivery, the possession of the document 
to transfer or receive the goods thereby represento<l.” 

Under section (12 of the English Bale of Goods Act, 189B, the 
expression ‘ document of title to goods” has the same meaning as 
it has in the Factors Act, 1889. Section 4 (J)of that Act defines, 
“document of title” as follows 

The expression “docmnctit of title” phall include uny bill ot hiding, do(h 
warrant, warehoUHe-keepei’s ceitillcate; and wanaiit or older lor Die delivery, and 
any other docunient used ui the ordinaiy course ol as pioofol tho }K>s«essmn 

or control of goods, or nuthoiming orpnipoitiog to authoiihe, cilher l»j endoihejiient 
01 by delivery, the possessor ot the doeuiiieiit to tinnhfer or lecohc goods* thereby 
reproaented. 

The definition under the Indian Sale of Goods Act. 1980, is 
wider than that of the English Factors Act, 1889, in as much 
as it includes not only wharfingers’ certificates (which, however, 
are covered by the te»m warehouse-keepers’ certiticates in the 

1 (1916 L, K 43 L A. 164,40 Bom 630, a railway receipt is not an instrument 

affirming (1913) 38 Bom. 265. of title m, thereloro, no longer good 

1! The decision in G. I. ?. Railway Co, law. 

V. Haumandas (i860) 14 Bom, 57 that 
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English Act) but also railway receipts.”^ The word ^indiiden^ shows 
that the detinition is not exhaustive but is only descriptive. 

Conditions to be fulfilled by a document of title to goods. 

The judgment in IlamdaH Vithaldas v. A mar Chand & Co} 
makes it cdear that the use of the expression “any other document” 
in the concluding words of the statutory detinition of document of title 
shows that the remaining words of the clause, “used”, etc., qualify 
each of the particular documents mentioned as well as any other 
document, Therefore a warehouse keeper’s certificate, or any 
similar document, will not be a “document of title” unless it 
be used “in the ordinary course of business” as representing the 
goods. If it purports to be a delivery warrant, making the goods 
deliverable to “A,B or his assigns by endorsement or otherwise”, 
the warrant or certificate then represents the goods, and is used 
Jlh proof of the possession or control of them. It follows therefore 
that when it is sought to bring any document wdthin the category 
of a “document of title “it must he shown that it is used in the 
ordinary cours(^ of business representing the goods. 

In Fariva v. Home^ the whjirfingor gave the seller a warrant 
making the goods deliverable to him or to Ins assignee b> endorse¬ 
ment on payment of rent and charges. The sellei’ forthwith eijdors(Mi 
and sent it to th(‘ buyer, who kept it ten months, and refused to ])ay 
for the good.s or to return the warrant, saying that he lunl sent it to 
his solicitor and intended to defend the suit^ as lie hud never ordered 
the goods, adding that thev would remain for (he present in bond. 
Held, that the warrant was a“ document of title” to goods. 

On the other hand, where the document is in form only a 
certificate that the goods are lying at the wharf and ready for 
deliver), it does not and is not intended to represent the goods ; it 
does not authorise oi purpoi*t to authorise the liolder to receive them; 
it is, therefore, not a document of title. 

Ill Gann JMcl'oiv^ the defendant.s had contracted to make 
and sell to the Aberdare Iron company, for sliiiuneiit to Russia, iron 
rails, and delivered to the Aberdare (’ompany, in exchange for their 
aiwcptances, wharfingers, certificates in the followu’ng fojm : “ I 
hereby certify that these are lying at the works of Messrs. Bolckow, 
Vaughan & Oo., Limited of Middlesborough., .tons of iron rails 
which are ready for shipment and which have been rolled under con¬ 
tract dated .between the said company and the Aberdare 

Iron Company.— W. Rai, Wharfinger, ” It was held that this 
certificate was not a “ document of title ” to goods. 

Similarly, a document may amount to an undertaking to deliver 
goods, but if must be shown to be an undertaking made uncon¬ 
ditionally to the holder of the dotument to deliver them, otherwise it 

l They have beoii bponfieally mention- 2 (1916) L. li. 43 1. A. 164. 

ed in order to remove a doubt which 8 (1846), l^M, & W. 119; 16 L. J. Ex.; 
has oneo entertained as to their nature 73 11. R. 423. 

as ‘documents showing title to goods.’ 4 (1875) L. R. 10 (Jh. 49l; 44 L, L. J 
See G, I. P. 11. V. Hanumandas, 14 Bom Ch. 732. 

57 (68-69); See also Remfry on Sale 
of Goods, }>. 373, 
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will uot be a docament of title*. In this ca.se, the defendants, the 
sell^^rs of one hundred tons of zinc, gave to the buj^ers, Messrs. Burss 
& Oom four undertakings in the following form We hereby 
nnderfake to deliver to your order, endorsed hereon^ twenty-live tons 
merchantable sheet zinc of your contract of this date. ” The 
contract was not for the sale of any specilic zinc, d^he plaintiffs 
bought from Burrs and Co. hfty tons on the faith of these documents, 
which were indorsed to them, but which, it was admitted were not 
documents known among merchants. Burrs & Co. faded, and the 
defendants refused to deliver to the plaintiffs, whereupon the jilaintiff's 
brought detinue and trover. They contended that the defendants had 
by the time ol the undertaking represented to the plaintiffs “ that the 
goods therein mentioned were the propi'ety of Burrs ^ Co., free from 
all lien or claim whatsoever on the part of the defendants But 
held^ that these “ undertakings ” must be construed as any other 
written instruments, and did not contain any representation ol fact— 
either that the goods were the goods of Burrs (&, (k)., or that they 
were free from hen: the only represerilalion was thal there was a con- 
<ra(‘t, and that the sellers were willing (subject to their rights) to 
deliver twenty-live tons. The defendants, therefore, were not 
estopped from setting up that the goods were not the property of the 
plaintiffs, or their own right as unpaid sellers, to withhold <Ielivery.^ 

In The Merehanl Hanking Co of London v. HhoenLr 
Bessemer Steel Co.^, the defendants undei a contract of sale to MpvSsts. 
Smith ami Co. for steel rails to be delneied in monthly quantities, 
invoiced the rails to Smith Co. and at their request sent in 
addition warrants for the monthly quantities in the following form, 
ifnutatis mutandis 

“ The undermentioned iron will not be delivered to any party 
but the holder of this warrant. 

“No 88 “Phoenix Bessemer Steel Co. Ltd Bee. 

19,1874.” 

“stacked at the works of the Phoenix Bohsemer Steel . The 
Ickles, Sheffield. Warrant for 403 tons 2 qrs 9 Ihs. steel rails. Iron 
deliverable (f. o, b.) to Messsrs. Cileacl Smith (f* Co. of lioml(m, 
or to their assigns hy indorsement her^eonT 

Smith and Co., by way of pledge, indorsed the warrants to 
the plaintiffs, who claimed a first charge upon the iron. The de- 
dendants claimed their lien as unpaid sellers. It was proved that 
by the usage of the iron trade, warrants in the above form passed 
from hand to hand without notice being given to the person 
issuing the warrant ami were taken to give to the holders, for 
value of title free from any selleCs lien. Jessel M. R., drew the 
inference that the sellers must have intended the warrants to be 
used for the purpose of salfs or pledge, because, with knowledge 
of the custom, they ha<l issued them in addition to the ordinary 
invoices of the goods. He held, therefore, that they were estop¬ 
ped from afterwards setting up their claim as unpaid sellers. 

1 Fanneloo v. Bain, IS76) 1 C. P. D. 445. right to withhold dolivny, suniltu* to 

2 As the goods were uuaseertained, the a lien (seution 46). Benjamin on Sale, 

seller’s nght (though oalled a 7th JKdn. P. a08. 

lien in the case) was not a hen but a 3 5 Oh. D. 205: 46 L. J. Oh, 418, 
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This decision marks the distinction between a delivery war¬ 
rant which is a document of title transferable by indorsement and 
which is intended to represent the ^joods, and a wharfinger’s 
certificate that the goods are ready for delivery,” as in Gunn 
V. Blockow^, 

But a document may be a document of title to goods even 
if it refers to unascertained goods*. 

Bill of lading. 

Hill of Lading is a term applied to the documents .signed 
by the master of a ship or by the shipowners or their agents 
acknowledging the receipt of goods for carriage, specifying the 
ports of shipment and destination and the conditions under which 
the goods are accepted for carnage, a full description of the 
goods, their marking and alleged contents, and undertaking to 
deliver them to the consignee or to his ordtr or assigns upon 
pavmcnt of the freight stipulated. A bill ol lading is usually 
made out in sets of two or three copies, all of which are signed and 
which state that they are respectively the original, duplicate, 
or triplicate copy. An unsigned copy is retained by both the 
.ship’s owners and the master, liut all the signed copies together 
constitute the complete set, though didiverxf of the goods will he 
made from the vessel against production of one signed copy oidy> 
For this reason a bank .should always insist on receiving the com¬ 
plete set of bills of lading in respect of any goods against which 
it makes advaui’es to avoid the possibility of any missing co]>y 
being used to obtain prior of the goods. The generally accep¬ 
table from of bill of lading states detinitely that the goods named 
in d have been shipped on board a named vessel but another form 
exists where the goods are stated to have been” received for 
.shipment ’’ This latter form is not favourably regarded bv hanks, 
as any delay in shipment might result in the cancellation of the 
purchase by the buyer or, in the case of perishable goods might 
re.suIt in serious deterioration^. 

There is no statutory definition of the term “bill of lading” 
although there are various Acts dealing with it. According to 
fjord Blackburn^, a bill of lading “is a writing signed on behalf- 
of the owner of the ships in which goods are embarked acknow¬ 
ledging the receipt of the goods, one undertaking to deliver them 
at the end of the voyage, subject to such condition as may be 
mentioned in the bill of lading. The bill of lading is sometimes 
an undertaking to deliver the goods to tlio shipper by name, or 
his assigns, sometimes to order or assigns, not naming any person, 
which is apparently the same thing, and sometimes to a con¬ 
signee by name or assigns, but in its usual form it contains the 
as.signs”. 

1 See Benjamin on Sale, 7th Edn., p, 909 mull (1911) *38 Cal. l27, lO I. C. 859. 

2 Ant. Jurgens Margannefrabneken v 3 See Evitt’s Practical Banking, 4th Edn., 

Louis Dreyfus A Co. [1914] 3 K. B .40 p. 88. 

cf. Anglo-India Jute Mills v. Oraade- 4 Blaokbarn on Sale. 2nd Ed. p. 388 
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A bill of lading is defined in the Commercial Law of Great 
Britain and Ireland^ as a document which (1) acknowledges the re¬ 
ceipt of goods on board a vesseel (‘J) is evidence of some or all of the 
terms on which the goods were received (3) is a symbol of the goods 
so that a transfer of property in them may be evidenced by endorse¬ 
ment and (4) in the hands of a consignee or endorsee for value is in 
the absence of fraud or express knowledge of non-shipment, conclusive 
evidence of shipment against the person who signed it^. It is, in 
form, a receipt from the captain to the shipper or consignor, under¬ 
taking to deliver the goods, on payment of freight to some person 
whose name is therein expressed, or endorsed thereon by the con¬ 
signor. It is used both as a contract for carriage and a document of 
title. 

At common law the property in the goods conld be trans¬ 
ferred by the^ endorsement of the bill of lading, but the contract 
created by the bill of lading could not ; therefore the endorsee 
could not sue on the contract in his own name^ The English 
Bill of Lading Act, 1855 (18 & 19 Viet. C. Ill) confers this right 
while confirming the (‘.orainon law rights^. The law as to the 
indorsement and delivery of bills of lading was thus stated by Bowen. 
L. J. in Sandar v, MacLean ^: “A cargo at sea while in the hands 
of the carrier is necessarily incapable of physical delivery. During 
this period of transit and voyage the bill of lading by the law 
merchant is universally recognized as its symbol, and the indorse¬ 
ment and delivery of the bill of lading operates as a symbolical 
delivery of cargo. Property in the goods passes by such indorse¬ 
ment and delivery of the bill of lading whenever it is ^he intention 
of the parties that the property should pass, just as under 
similar circumstances the pro])erty would by an actual <lelivery 
of the goods. As for the purpose of passing such property in the 
goods and completing the title of the indorsee to full possession 
thereof, the bill of lading until com])lete delivery of the cargo 
has been made on shore to some one rightfully claiming under it 
remains in force as a symbol and carries with it not only the full 
ownership of the goods, but also all rights create<l by the 
contract of carriage between the shipper and the shipowner. It 
is a key which in the hands of a rightful owner is intended to 
unlock the door of the warehouse, floating or fixed, in which the 
goods may chance to be. 

Bill of lading is not negotiable like a bill of exchange and 
therefore the mere honest possession of a bill of lading indorsed 
in blank, or in which the goods arc made deliverable to the bearer, 
is not such a title to the goods as the like possession of a bill 
of exchange would be to the money promised to be paid by the 
acceptor. The indorsement of a bill of lading gives no better right 
to the good's than the indorser himself had (except in cases where 
a mercantile agent, or/person in the position of such agent, may trans¬ 
fer it to a bona fide holder under the Factors Act. ® It was “stated 
by Lord Campbell, C, J. in the case of Gurney v. liehrend’ : A bill 
of lading is not, like a bill of exchange or promissory note 

1 Vol 1, p. 386 Dth Ed„ p. 188. 

2. See English. Bills of Lsding Act, 8. I, 5 (1888) 11 Q. B/D. 827, 341 (0. A); 62 

Indian Bills of Lading 1856,8. 3. L. J. Q. «. 481, at p. 486. 

8. Thompson v. Donuny (1845) 14 M. &. 6 See Benjamin on Kale, 7th Edn. p. 264. 

W. 408. 7. (1854) 3 E. A B. 622, at pp. 638-4 ; 28 

4 See Chalmers, Sale of Goods Act, L. L Q. B.265; 97 K. R. 687. 
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a. negotiable instrument which passes by mere delivery to 
hona fide transferee for valuable consideration without regard 
to the title of the parties who make the transfer. Although the 
shipper may have endorsed in blank a bill of lading deliverable 
to his assigns, his right is not affected by an appropriation of 
it without his authority. If it be stolen from him or transferred 
without hia autborty, a subsequent bona fide transferee for value 
cannot make a title under it as against the shipper of the goods. 
The bill of lading only represents the goods, and in this instance 
the transfer of the syinbot does not operate moie than a tiansier 
of what is represented.” 

Bills of Lading Act. 

The common law rule that the assignee of the bill of lading 
could not sue upon the contract contained in it is abrogated 
by the Indian Bills of Lading Act, TX of 1856*, the first two 
sections of which are as follows:— 

(1) Every consignee of goods named in a bill of lading, and 
every endorsee of a bill of lading to whom the property in the 
goods therein mentioned shall pass, upon or by reason of such 
consignment or endorsement, shall have transferred to and vested 
in him all rights of suit, and be subject to the same liabilities in 
respect of such goods as if the contract contained in the bill 
of tailing had been made with himself. 

(2) Nothing herein contained shall prejudice or affect any 
right of stopyjage in transitu, or any right to claim freight against 
the original shipy>er or owner, or any liability of the consignee or 
endorsee, or of his receipt of the goods by reason or in consequence 
of such consignment or endorsement. 

As the result of that enactment, the endorsee can both sue 
and be sued by the carrier upon the bill of lading. Tt is only, 
kowever, where the property, as distinguished from some Sjiecial 
property in the goods, is passed by the endorsemment that the 
Act applies. In Sewell v. Hiirdick^ a bill of lading had been 
endorsed by way of pledge to bank, but in the circumstances of the 
case the pledgees never applied for delivery of tlie goods to 
them. Held, that they could not be sued upon the contract 
contained in it. 

If, however, the jdedgee presents the bill of lading and 
demands delivery of tlie goods by virtue of it. a contract may 
bo inferred between him and the carrier to deliver and accept 
the goods according to the terms of the bill of lading, and the excep¬ 
tions from liability in the bill of lading may be relied upon by the 
carrier, and conversely, all circumstances which would prevent 
him from relying upon snch exceptions as against the original 
party to the bill of lading, will properly be relying upon those exempt¬ 
ions as against the assignee.^ 

In effect, therefore, a pledgee of a bill of lading, who demands 
delivery of the goods, will be in the same position as if he had been a 
1 See Appendix G Of. the English Bills 2 (1884) 10 App. Oas. 74. 

of Lading Acf, 1856 (18 & 19 Viot. 3 Brandt v. Liverpool, Brazil and Kiver 
C. Ill) which 18 the same as the Indian Plate Steam Navigation Co,, (1924) 
BiUsof LadiAct, 1956 {IX of 1856). 1 IK.B 575 C, A. 
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party to it, or as if it had been endorsed to him in such circumstances 
as to pas® the property to him. 

Eeceipts issued by ship-owners to shippers for goods delivered 
at the warehouse for shipment though ordinarily accepted by the 
shipper’s agents at the ports of delivery as entitling the consignee to 
delivery are not evidence of shipment and cannot be strictly treated 
as bills of lading^ The only point in which a bill of lading differs 
from other documents of title is that its assignment, whether upon a 
resale or by way of pledge, operates as a constructive delivery of the 
goods to which it refers^. 

Dock warrant. 

Section 111 of the English Stamp Act, 1891 (54 & 55 Viet. C. 
39) defines the expression “warrant for goods” as meaning ‘any 
document or writing, being evidence of the title of any person 
therein named, for his assigns, or the holder thereof, to the property 
in any goods, wares, or merchandise lying in any warehouse or dock, 
or upon any wharf, and signed or certified by or on behalf of the per¬ 
son having the custody of the goods, wares, or merchandise’. A dock 
warrant is therefore a document issued by a dock or wharf owner, set¬ 
ting out the detailed weights or measurements of a specific parcel of 
goods, and declaring or certifying that the goods are held to the order 
of the person named, or his assignee by endorsement, and are 
deliverable to a person therein named or his assigns by endorse¬ 
ment. Like a bill of lading it passes by endonsement and delivery 
and transfers the absolute right to the goods described therein to the 
endorsee. 

Wafe-kouse-keeper 5 certificate. 

A warehouse is a public house in which goods imported are 
deposited at a reasonable rent without payment of the duties on 
importation ; if they are to be withdrawn for house consumption, then 
without payment of such duties until they are so removed^. Accord¬ 
ing to the merchant Shipping Act, the expression ‘ware-house’ in¬ 
cludes all ware-houses, buildings and premises in which goods when 
landed from ships , may be lawfully placed; and the ware-house keep¬ 
er means the occupier of a ware-house, i.e.& person in charge of a 
ware-house. 

A wharfinger’s or warehouseman’s certificate, when it is 
not in the form of a warrant, is simply an acknowledgment that 
goods described therein are deposited at the wharf or in the 
warehouse, and is generally expressed to be not transferable. Both 
a warrant and a certificate may be subject to conditions^. 

Wharfinger s certificate 

A wharf is a broad plain place near a river canal or other water 
to store goods thereon which are brought to or from such water^. 
According to the Merchant Shipping Act the expression ‘wharf’ 
includes all wharves, quays, docks, and premises in or upon whivAi 
any goods when landed from ships may be lawfully placed and. the 
expression ‘wharfinger’ means any person who occupies or is in 
charge of such wharf/ 

1 Nissim Isaac v. Haji Saltanjee, 40 3 See Beujemin, on Sale, 7th Edn., p, 894. 

Bom. U (18). 4 Moz- and Whit. Dictionary 

2 Bamdaas Vithaldas v. Amer Chand A Co. 5. See also ‘Commercial Laws of England, 

40 Bom. 680 (637). Merchant Shipping Act. 
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A wharfiDger is a person who owns or keeps a wharf for the 
purpose of receiving merchandise with a view ito its being shipped, 
on payment of hire charges. 

The deiiiiition of “document of title” in the English Factors 
Act, 1889, does not specifically include wharfinger’s certificate. The 
Indian 8ale of Goods Act, 1930, has thus expanded the definition in 
the English Act, Like the warehouse-keeper’s certificate, it is only 
an acknowledgment by a wharfinger that particular goods are lying 
at his wharf, unless it is in the nature of a warrant. 

Delivery order. 

Delivery orders are orders given by the owner of goods to a 
person who holds possession on his behalf diiecting him to deliver 
them to a person named in the order. As observed by Martin, B, in 
Morgan v. Gath} “A delivery order is an order from the Vendor 
warehouseman to deliver the goods to the vendee.” A delivery 
order, properly so called, is, until it is acted upon, a mere “premise 
to deliver^”. To he a document of title it must be in the nature of 
a warrant and must represent the goods^. In this case the defend¬ 
ants, warehousemen, held maize in bulk belonging to A who sold 200 
quarters thereof to B who sold to the plaintifis, giving them a 
delivery order which they lodged with the defendants. The 
defendants did not object to the order, but they did not make any 
acknowledgment of the plaintiff’s title. Before any a])propriation of 
the 200 quarters, A, as unpaid vendor, put a stop on delivery, it 
was liold by the (^ourt of Appeal, affirming Sankey, J., that the mere 
receipt of the delivery order by the defendants without objection 
did not estop them from denying that the plaintiffs were the owners 
of the 200 quarters. All that had happened in this case with regard 
to the delivery order was that it had been handed to the defendants. 
No entry of the fact was made in the defendant’s books'^. 


It is to be observed that as between buyer and seller a ware¬ 
house certificate, dock warrant or delivery order, or any simiiaf 
document, does not, like a bill of lading, represent the goods them¬ 
selves, and so does r\o\ per se transfer possession : it operates merely 
as an authority to receive the goods referred to in the document ; 
au attornment by the person in possession to the buyer is necessary 
and this is the rule, for whatever purpose a delivery of the goods has 
to be proved^ 


Delivery chit-Sukkur Pass Godown delivery terms contract. 


A delivery chit which is part and parcel of a contract on 
Sukkur Pass Godown delivery terms and which is received without 
payment and whi(;h cannot be effectively used for obtaining delivery 


1 (1865) 159 K R 726 ; See also Angrlo- 

Indian Jute Mills v. Omndernnll, (I9J0) 
8ft Cal 127; 111 I. C 859 ; Imperial 
Rank v. St, Katbemie’s Dock. (1877) 
5 Oh P. 19,5. 

2 Per Lord Esher, M. R in Gillmaon v. 

Carbutt(l8ft9). 61 L T. 28j (0. A.) 

8 Per Sankey J. in Laurie & Morewood v, 
John Dndin & Sons (1925) 2. K.B. 
888, 390 


4 Laurie & Morewood v Pud|.n,dl®2R) 

1 K B 283 ; 95 L. J. K. B 191(0. A.) 

5 See Farina v. Home (1846), 16 M, & W. 

119, at p. 123 (doek warrant ante; 
Gunn V. Bolekow (1875), 10 Ch. App. 
491 (warehouse certiticate ante); 
M. Ewan v. Smith (1849), 2 H L. Cas. 
809; 39 Digest 522 (delivery order). 

6 Seo Hnlshury, Laws of England. 2nd 

Edn; Vol.XXIX, p. 17. 
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without payment of 90 per c^nt of the price of the goods is not a 
document of title within the meaning of S. 2 (4) of the Act^ 

Railway receipt. 

The.definition in the English Act does not mention “ railway 
receipt ” as included in ‘ documents of title ’ to goods. The Indian 
Sale of Goods Acl, 1930, speciiically mentions railway receipt as 
included in this expression. This is based on a decision of the Privy 
Council in RamdM v. AmercJiAnd^, wherein their Lordships held 
that a railway receipt was an instrument of title within the meaning 
of section 103 of the Indian Contract Act. An unendorsed railway 
receipt is not a document of title and is not used in the ordinary 
course of business as proof of the possession or control of goods; but 
if a person gives a railway receipt to another person, the inference 
is that he appoints that other person hjs agent to take delivery of 
the goods from the railway company, and the fact that in the rules 
printed on the railway receipt the railway company states that it 
will not recognize an agent appointed otherwise than by endorsement 
will not prevent the railway company from pleading that other 
person was in fact an agent and entitled to receive the goods. The 
rule, however, may operate as an estoppel if the consignor has acted 
on the belief that the railway company would not recognize as his 
agent the person to whom the railway receipt has merely been sent 
without endonsement.^ 


In Official Amgnee n. Madras Mercantile BanWic i\i\{iVAd\ 
(committee held, afiirming the decision of the High Court, that a 
railway receipt was a document of title within the meaning of the 
old section 18 of the Indian Contract Act and that the endorsement 
and delivery, by way of security for a loan, of a railway receipt is 
sutficieiit to create a valid pledge of the goods covered by the 
receipt, though by the general law, a pledge of documents is not 
prima facie deemed to be a pledge of the goods. It was also held 
that the pledgee did not lose his right of property as pledgee by 
parting wdth the custody of the railway receipts or by entrusting 
them to the pledgor for the special purpose of convenient dealing 
with the goods by collecting them from the Port Trust and putting 
them in the pledgee's godowns^ 


In Mercantile Bank of India. Ltd, v. Central Bank of India, 
Jjd,f bank A advanced loans to a inercliant on the pledge of railway 
receipts. Following the usual practice, the railway receipts were 
handed over back to the merchant for the specific purpose of clearing 
goods represented by tlie railway receipt^s from the Port Trust and 
storing them in thi^' bank’s godowns. The bank did not put its 
stamps oU the railway receipts. The merchant fraudently pledged 
the same railway receifits to bank B and obtained a second advance. 

! Hakumat lla-i Arjan I)«h v Nanilu 4 A I. B. 1984 P C,. 24f) ■^(193,5) A (I 
Virnmal A. I H. 1941 Smd 78- 195 58 Mad 18l~152 I. Cl. 

I. 0 137 730 on appeal from (1933) Madras 


2 (1916) 4c Bom 030^191R P. C 7; 
See also G, I. F. v. Ilanuniandas 14 
Bom. 57 (68-R9). 

8 Secretary of State for India in C!ouncii 
V. Hishi Ram Jagdish Prashad (1927) 
50 All 227- 108 I 0. 457. 


207- 56 Madras 177~U3 T. 0. 641. 

5 Mercantile Bank of India, Lid. v. Central 

Bank of India, Ltd.~A. LB, 1938 
(P. C.) 52. 

6 A. I. 1938 (P. C.) 52=1. L. R. (1938) 

Madras 360, 
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Thereupon bank A brought against bank B an action for conversion. 
Bank B raised a plea of estoppel against bank A. 

Held, that the plea of estoppel could not be availed of. Bank 
A did not owe any duty to bank B in the matter. There was no 
relationship of contract of agency. There was also no representation 
by bank A which had no reason to think that it was representing to 
anybody that the merchant had any title to dispose of the goods. 
The railway receipts were not dangerous things; there was no 
question of arming the merchant with them. The railway receipt, 
though a document of title, was in form merely an authority to take 
delivery of the goods and the possession of such a document con¬ 
tained no representation that the holder had any implied authority 
or right to dispose of the goods. It was at the best an ambiguous 
document. Its possession no more conveyed a representation that 
the merchant was entitled to dispose of the property than the actual 
possession of the goods themselves would have conveyed any such 
representation. It was not like a negotiable instruinent. The document 
on its face conveyed no representation when presented that the mer¬ 
chant was invested with full disposing power. It was not indeed 
true to say without qualihcation that people were not bound to con¬ 
template the possibility of, or take precautions against, forgery or 
fraud being Committed. Bank A, therefore, was entitled to rely on 
the rule of law that no one could pass a better title than he 
possessed. 

Held further^ that the failure to place its stamps would make 
no difference. It was not the practice nor duty as between the two 
banks to a<lopt such a practice. 

In The Madras and Southern Railway Company, Limited v. 
Haridas Banmalidoss^, a case under section 72 and old section 77 of 
the Indian Contract Act, 1872 (since repealed) it was held that the 
liability of a Railway Company under the Indian Railways Act in 
rtspect of goods consigned for carriage is at an end when the 
goods are delivered to a person rightfully entitled to them even 
though he is the consignee and even if the delivery is not made 
against the railway receipt. After delivery of the goods to the 
rightful person, the railway receipt ceases to be a symbol of goods 
and ceases to be negotiable. Hence an innocent endorsee for value 
of the railway receipt after delivery to such a person has no cause 
of action for damages against the Railway Company. 

A Railway Company is not under any duty to the public to 
insist upon the return of the railway receipt. 

Held further that delivery of goods by the Railway Company 
without getting in the railway receipt was not the proximate cause 
of the loss to the endorsee. 

In this case, on 23rd July, 1914, (lurunathan at Cantur de¬ 
livered t)4 bales of cotton to the appellant Railway Company for 
carriage, to Madras, and on the same day the Railway Company 
issued a railway receipt in which G-urunathan appeared both as con¬ 
signor and consignee. This railway receipt was immediately end¬ 
orsed by Gurunathan to the Bank of Madras. The bales arrived 
in Madras on 29th July, 1914 and lay in the Harbour Station until 

1 I. L. B. U Madras 871. 
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4th Aegnst, 1914 when they were delivered to a firm trading as 
Swaminatha Keddy & Co. At the date of this delivery Swaminatha 
Beddy & Go. had not purchased the cotton from the Bank and 
had not received an assignment of the railway receipt and were 
not in possession of it, and the cotton was permitted to be taken 
away without the receipt being produced or given up. Three days 
thereafter, however, namely on 7th August, 1914, Swaminatha 
Beddy & Co. did pay the Bank the value of the cotton and obtained 
the railway receipt duly endorsed in their favour. On 21st August 
1914, Swaminatha Beddy & Co. pledged the railway receipt with 
Haridoss, the plaintiff in the suit, and it was assumed throughout 
that the pledge was for money usually advanced in good faith and 
under the belief that the cotton was at the moment of pledge in 
the custody of the Railway though it had been taken delivery of 
by Swaminatha Reddy & Co. two weeks before that firm had in- 
diiced him to lend money on the pledge of the railway receipt. 
Plaintiff, without giving notice of the claim to the Railway Com¬ 
pany within six months from the delivery for carriage as provided 
by section 77 of the Indian Railways Act, brought a suit for 
damages alleged to have been caused to him by ihe failure of the 
defendant Railway Company to deliver the goods to him. The 
Railway pleaded infer a/ia (D that it had delivered the goods to 
the rightful person then entitled, namely. Swaminatha Reddy & 
Co., (2) that the liability of the Railway Company in respect of the 
goods was then at an end, (3) that the company was not bound 
to get back the receipts on delivery of the goods. (4) that it was 
not liable for the fraudulent endorsement of Swaminatha Reddy 
to the plaintiff after delivery of the goods and (4) that the suit 
was not maintainable for want of notice of claim within six months 
of the consignment as required by section 77 of the Indian Rail¬ 
ways Act. 

The High ConH held inter alia, that the suit was baiTed for 
want of notice under section 77 of the Indian Railways Act which 
applies to claims for compensation arising not only from non-delivery 
or accidental loss or destruction or deterioration of goods but also 
from wilful delivery to a person not entitled to them. 

Mate’s receipt. 

Regarding the inclusion of a mate’s receipt in ^document of 
title to goods, the Select Committee observed as folloWvS :— 

“A suggestion has been made that a mate’s receipt should be 
included in the definition of ‘document of title to goods.’ We con¬ 
sidered the sugge.stion and have come to the conclusion that not¬ 
withstanding the irregular practice in Calcutta of treating a mate’s 
receipt on the same footing as a bill of lading, a mate’s receipt 
is a mere acknowledgment of the receipt of goods on behalf of the 
ship. The person in possession of the mate’s receipt is as a 
general rule entitled to a bill of lading, which is the document of 
title to the goods. The High Court of Calcutta has taken the same 
view and we are not aware of any judicial decision which regards a 
mate’s receipt as a document of title. In England it has been held 
that mere endorsement of transfer of a mate’s receipt without notice 
to the ship-owner or his agent does not pass the property in the 
goods, and a custom to that effect is bad. (See Scrutton on Charter 
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Parties, page 169.) If a mate’s receipt were treated as a document 
of title, then on the issue of a bill of lading without the mate’s re¬ 
ceipt having been surrendered, there will be two documents of title 
in existence relating to the same goods. This would be highly 
undesirable from a business point of view.”* 

A mate’s receipt is a mere acknowledgment of the receipt of 
goods on board the ship, and the person in possession of it is gener¬ 
ally entitled on surrendering the receipt to get a bill of lading*. 
Ordinarily, the holder of the mate’s receipt is the pei-son entitled to 
the bill of lading but this is not necessarily the case, and the 
master of the ship may properly sign bill of lading in favour of the 
shipper of the goods without production of the mate’s receipt, if he is 
otherwise satisfied that the goods are on board the vessel, and has no 
notice that anyone but the shipper claims any interest in them^. 

iSee also notes under section 2,-5. 

Cash receipts. 

C;ish receipts given in place of delivery order are not documents 
of title* 

Any other document, etc/* 

The common law drew a distinction between bills of lading and 
the other documents of title for which a transfer of a bill of lading 
was always held to operate as a delivery of the goods; a transfer of 
the delivery order or a dock warrant operates only as a token of 
authority to take possession and not as a transfer of possession*”. 
But for the pu)*poses of this Act all the documents enumerated in 
S. 2 (4) have been placed on the same footing as a bill of lading. 

As has already been referred to above, to bring any document 
within the <le«cription of “document of title” it must be shown that it 
is used in the ordinary course of business as proof of possession 
or control of goods or representing the goods. 

Thus the question whether a wharfinger’s certificate is or is 
not equivalent to a document of title depends upon its form. If it 
purports to be a delivery warrant making the goods deliverable to 
“A B or his assigns by endorsement or otlierwise” the warrant or 
certificate then represents the goods, ami is used as proof of the 
possession or control of them. This wa.s the form of certificate 
in Farina v. Home. A document in this form would clearly be in¬ 
cluded in the general words of the definition. If, on the other hand, 
the document is in form only a certificate that the goods are lying at 
the wharf and ready for delivery, it does not and is not intended to 
represent the goods ; it does not authorise or purport to authorise 
the holder to receive them ; it is therefore, not a document of title, 
and no alleged custom of trade can make it. This was the form 
of certificate, in Gunn v.' Bokkow\ 


1 Report of the Select Committee, 

Appemlix E. 

2 Jaggernath v. Smith, 1906) 33 Cal. 547 ; 

Natcheappa v. Irrawaddy Flotilla Co, 
(iel4) 41 Cal. 670, 

3 Crown v. Ryder, (:8l6) 128 E. R. 1103 ; 
16B. H. 644; 644; Rack v. Hatfield, 
(1822) 106 E. R. 1321 : 24 R. R. 507. 


4 Hathesiug v. Laiag (1878) L, R. 17 Esq. 
92; Gowasjee v. .Thompson (1845 5 
P. 0.165, 70 R. R. 27. 

6 Romp V. Falk (1882), 7 App. Oaa. 678. 
at p. 585. 

6 Blaekbnin, 302. 

7 10 Ch. App. 491. 
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(5) Tault ” 

*Tault*' means wrongful act or default. 

This definition is the same as in the English Act, and is requir¬ 
ed in sections 8, 11) (2) and 26*. 

The word “wrongful” imports “the infringement of some right”*. 
It is a purely relative term like negligence, and has been defined, in 
the case of a sale of land, as “meaning nothing more, nothing less 
than not doing what is reasonable iinder the circumstances-—not 
doing something which you ought to do, having regard to the re¬ 
lations which you occupy towards the other persons interested in the 
transaction”’. 

(6) “Future Goods'. 

“Future goods" defined. 

This definition follows the definition of the term in the 
English Act, with the addition of the words “or produced” in this 
Act, so as to include specificallv agricultural products. 

The goods which form the subject of a contract of sale may 
be either existing goods, owned or possessed by the seller or future 
goods. There may be a contract for the sale of contingent goods 
i. e. goods acquisition of which by seller depends upon a contin¬ 
gency which may or may not happen e,g„ a crop not yet sown.^” 

The goods forming the subject of the contract of sale may 
thus be either— 

(1) Exiting goodsor 

(2) Future goods ; or 

(8) Contingent goods. 

Existing goods may further be either— 

(1) Specific goods i.e. goods defined only by a description 
applicable to all goods of same class. 

(2) Unmeertained goods i.e. goods defined only by a descrip¬ 
tion applicable to all goods of same class. 

“Future goods” according to the definition in this Act, mean 
goods to be manufactured or produced or acquired by the seller 
after the making ol the contract of sale. 

The term “future goods” although not very happy has been 
held to be convenient. As a general rule any person may sell or 
offer for sale at any price whatever goods of which he is not the 
owner, but which he expects or hopes to acquire.*^ 

It it to be noted that future goods are not the same as un¬ 
ascertained goods e.g. the future crops of a particular named or¬ 
chard is a class of future goods, midway between specific and 

1 Hogal Steamship Co. v. MoGrogor, (iSSSi, 31 Ch. D. 168, C. A., p. 174 

Gpw a Co., (1889), n Q. B. D. 598, See Halsbiiry, Lawe of England, Jnd 

C. A. Bdn., Vol.XXIX, p. 101. 

2 Hatbesingh v.I.aing (1813) L R. 92; 4 See section 6 of the Act. 

Cowftsjeev. Thompson (1845) 5 Moo. 6 Per Stirling J. in Ajello v, Wors- 

P. 0.165, R.R. 27 l®y (1898) I Oh. 274-67 L. J, 

3 Re Yonng and Hartaon’e Contract Ch. 172. 
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unascertained goods. In W(UU v. FHen(f the bargain was that the 
plaintiiSf shoulil furnish the defendant with turnip seed to be sown 
by the latter on his own land, and that the defendant should 
then sell and deliver to the plaintiff the whole of the seed produ¬ 
ced from the crop thus raised at a guinea a bushel. The contract 
was held to be a contract of sale of future goods^. 

Again, in Wilks v Atkinson^ a contract to sell oil, not yet 
pressed from seeds in his possession, wes held to be a contract 
of sale of iuture goods. 

Sep also notes under section 6 of the Act. 

(7) “Goods’ 

Goods: definition. 

The definition of “goods” under the present Act is wider than 
the definition contained in the English Sale of (ioods Act, 181)3. 
Section 62 (1) of that Act defines “goods” as follows : - 

“Goods” include ail chattels personal othoi than things in action and money, 
and in Scotland allooiponal moveables except money The teirn includes em- 
blernenta, industrial growing crops, and things attached to or torrning part ot 
the land t^hich are agreed to be seveied before sale or undei the contiuct of sale. 

The present definition expressely includes stock and shares 
which are not “goods” according to the English Act In England 
scrips and shares are things in action in the same way as bills, 
notes and chetpies^. The inclusion of shares in the definition of 
“goods” under the Indian Act is based on the decision in Fazal v. 
Manual Das* wherein it was hehl that the term “goods” as used 
in Chapter VII of the Indian Contract Act, 1872, has a much 
wider sense than it has in the English law. and includes share 
certificates. 

It is to lie noted that while the definition in the English 
Act is inclusive, not exhaustive, the definition in this .\('t is ap- 
paientlv intended to be exhaustive (the word iihcd here is “means”). 
Of cour.se, the definition is governed hv the opening words of the 
section viz, “unless there is anything repugnant in the subject or 
context”. 

Section 76 of the Indian Contract Act defined the goods as 
‘meaning and including every kind of moveable pro])erty\ This 
definition was interfireted to include share certifl(*ates^ hut not 
choses in action** or niouey’ or emblems of money (‘onstitnting 
legal tender** or a liousc apart from its site®, 

1 in « & C 44rt; H L J (O 8 ) K B 1 «I . .S3 I A. 92,50 Horn 3()(), 94 1. C 824 , 

.44 R li 477 Uornuigo v De bouza (1928) 5o All 

2 (1815) E R 935 69^ lii Laht v. Banda's (24 C. L. J. 

3 Noe Humble v. Milehell (l839), ll A 335) a contrary view was taken in 
&E 205; 52 R K 3l8 ; Oolonial Bank construing the word “goods in sec* 

V. Whinney (l88f5). 11 App <’a.s, 420 tion 178 oi the Indian Contract Act, 
(a case of shares) hang V Himth 5 Fazal v. Mangaldas, 40 Bom 489; Haz- 

(l 8 Jl), 7 Biiig 284 (loreigii bonds;) arimull v. Satish, (1IH8) 46 Cal 331 

Freeman V. Appleyaid (1802) .32 L.J. 0 14 CP, HR 57 (59) ; Morgan v, 

Ex 175; 1.39 R R 790 (oeitificate ot Russel (1909) I K B 3,57. 

railway stock). See also Chalmers, 7 Empicss v Joggessnr Mochi, 3 Cal. 

Sale of Goods Act. 1893, lUb Edm, 379. (I 8 ? 8 ) P R. 73 ; 1905 P. B 18 

p 159 8 Ibid. 

4 (1922)40 Bom. 489: 06 1 . C. 320 ; 9 NarByan-* v. Kamaswami. 8 mad. H. C. 

8 t ‘0 also Maneckji Pestonp Bahruchn lOO (102) 

V Wadilal 8 arahhai (1920) 
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Actionable claimfl were not excluded from the definition con¬ 
tained in that section. It was accordingly held that the definition 
included not only registered shares but also title to get on the 
register, which in England would he treated as a chose in action^ 
The present definition excludes actionable claims with the ex¬ 
ception of stock and shares and money. It is, therefore, narrower 
than the definition in section 76 of the Indian Contract Act. 

Moveable property—things attached to or forming part of 
the land which are agreed to be severed before sale or under the 
contract of sale arc 'goods'. 

Section 8 (84) of the (feneral Clauses Act, (1897), Act X of 1897), 
defines “moveable property” as meaning ‘property of every descri¬ 
ption except ' im iioveable property,” and clause (25) of the same 
section defines “immoveable proimrtv” as including ‘land, benefits to 
arise out of land and things attached to the 
earth or permanently fastened to anything attaidied to the 
earth’. Xotwithstauding the definition of moveable and im¬ 
moveable property in the (leiieral Clauses Act, 1897, the con- 
cluiling wonls of the definition appear to give a general rule for 
dealing with all things attached to the land, other than growing 
ci-ops and gras> IJiilim the A( t (he sole test ap))ears to be 
whether the thing attached to the land, has become by agreement 
goo Is, hv leasm of the contemplation of its severance from the 
soil. Thus ‘ g lulls’’ also iiudnde things attached to or forming 
part of the laud, not only when they are to he. severed before 
sale, but also when they are agreed to be severed “under the 
(‘ontract of sale”, that to sav, in performance of the seller’s dutv 
to dfdiver or to allow tlie buyer to take them. 

fn English law ‘emblements i.e. such vegetable piodnets as are 
the annual result of agricultural labour such a,s corn, hemp, melons 
and ])otatoes^, were always consnlered to be “goods”, but .somewhat 
subtle distinctions were drawn in the case of fructus naiuraJes, 
that 1 '' the luiiii al pio bit c of land, siudi as fruit on trees, 

Most of thededsioim before the English Sale of Goods Act, 
1898, arose ou the construction of the Statute of Frauds (29 Car. 
2, C .‘11, wliC’h tues the exju’essioii “gootls, wares, and merch¬ 
andises,” and this e\piession was somewhat artificially extended 
111 ord^r to bring coiitra'd^ of sale within the 17th rather dhan 
the 1th sci’tion of th it ^^Vet, which does not recognise part per 
forinan<*p I'lie iiist principle at common law before the Act. 
acc.ordiiig to L n* 1 Hidcknrn is, that agreement to transfer 

the property in anvtlimg attached to the .soil at tlie time of the 

agreement but which is to bo severed from the .soil and con- 
verlel into gdU/ic/’ore the properU/ h franfiferred to the pur- 
(diaser, is ai agreement for the sale of goods within section 17 of 
the Statute of Frauds The second principle i.s that where there 
19 a perfect bargain and sale vesting the property at once in 

the buyer hf'forp Hpverance. a dLstnndion was made between the 

natural growth of the soil, as grass, timber, fruits on trees, etc. 
etc. which at common law are part of the soil, and indu- 
•driahs, fruits produced bv tli© annual labour of men. in sowing 

1 Maneok}! Pestonp Rharncha V Waitilil 2 See Williams on Peisonal proreitv 
harabhai (192fi) 53 { K 92, 50 Horn 3fiO; 18th Ed., p. 79; Chalmers Bale ol 

^ ^ tlloods Act, lllh Ed., p., 1.59 
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and reaping, planting and gathering. If frudns mturales were 
to be delivered by the seller who was to sever them himself 
and deliver them, they were goods within the meaning of the 
17th section. > If the bnyer was to tahe them av ay, “the question 
seems to be whether it can be gatheicd irem the contiact that 
they are intended to remain in the land for the athantage of 
the purchaser, and are to derive benefit from so remaining. If so, they 
came within the 4th section. If not, and they were to be delivered 
immediately, even though the buyer was to enter and take them, 
they came within the 17th section. Frudns mdnsiriales are 
chattdSy for at common law a growing crop, produced by the 
labour and expense of the occupier of lands, was, as the re¬ 
presentative of that labour and exyuMise, (‘oii^idemd an independput 
chattel. 

The doubt as to whether a sale of emblements before 
severance is a sale of goods, has been dispelled by section (\2 
(l) of the English Act, which declares them to lie goods. By 
the same section “industnal growing crops” are declared to be goods, 
and as regards things * attached to or lorming f)urt of the laud” 
this section specifically declares that those wdiicli are agreed to be 
severed before sale or under the contract of sale, are “goods”. 
The diustiiictions at common law pointed out above are not of 
any importance under the definition of “goods” under the Sale 
of (-foods Act. Now under a contract of sale things attached to 
of forming part of the land, whether the projjerty is to pass to 
the buyer before or after severance, are to be deemed “goods’’. 
The enactment has removed all doubt with regard to fixtures, 
and has certainly altered tlie law with legard to buildings sold as 
materials, and with regard to frndm nafnrales. Jf the parties agree 
that such things shall be severed, they therebv become “goods^”. 

The definition of “goods’’ in the Iiidian Male of (-Joods 
Act, 1930, includes all growing crtqis and grass, and things att¬ 
ached to or forming part of the land whndi are agreed to be 
severed before sale or under the ^'•onlract of sale. No departure 
from Kiiglisli law is contemplated. 

V Fixtures and buildings sold as materials. 

“Things attached to or forming [lart of. tlie land” include 
fixtures and buildings sold as materials ; and a contract for the 

sale of them will be a contract for the sale of “goods” if they 

are “agreed to he severed before sale or under the contract of 
sale”. But where either the purchaser of the land or an incoming 

tenant, enters into an entire contract to take the land and the 

fixtures, they are still not to be deemed “goods”. Thus there 
would 1)6 no contract of sale of “goods” where a landlord sells 
landlord’s fixtures to an incoming tenant,or an outgoing tenant sells 
tenant’s fixtures to his landlord, or to an incoming tenant, 
or purchaser of the land ; or an incoming tenant or purchaser of 
the land agrees to take the land together with ifxtnres. 

I 8©o Bohjamni on Sala, 7th Ed., pages the oases oited thereandsr. 

18‘2 to 19.^ ; Chalmeia, Sale Good'? 2 See Benifluun on Hale, 7tb Ed., p 

Art lUh Ed., pn(re% 159 A IfiO : ad 19R 
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In Let V, Risdon,^ where the defendant, who on becoming tenant 
of the plantiflTs house ‘had agreed to purchase from the plaintiff, 
the leesor, certain fixtures at a valuation, was sued in action 
for goods .sold and delivered, it was held that fixtures could not 
be recovered in that form of action, as the fixtures were, while 
unsevered, part of the freehold. 

The same principles will apply to frnctus naturales. 
Thus, where there was a sale of growing crops of wheat at a sepa¬ 
rate price to an incoming tenant, it was held that this contract 
was distinct from the contract to demise the land and therefore 
the balance of the price, part of which had been paid, could be 
recovered^. On the other hand, where a farm was leased, and 
the tenant had in consideration of the demise verbally agreed to 
take the growing crops of corn and turnip.s and pay for them 
and for the labour and materials expended, according to a valuation, 
but these things were not excepted out of the demise, it was 
held that the whole was an entire contract for an interest in 
land under section 4 of the Statute of Frauds.^ 


Apart from growing crops and grass things attached to the 
land or forming part of the land are goods only if they are 
agreed to be severed before sale or under the contract of sale. 
So it IS a question of construction of the contract in each case. 


In Jarnefi Jones d’ Sons v. Tankerville* there was a sale of 
growing timber, tlie buyer was to cut and remove the timber for 
which ])ur])Oses he would have all facilities and right of access 
to the land. The court was of opinion that the property in the 
timber cut passed to the purc.haser but not in the uncut tim¬ 
ber ; and that goods under S. 62 of the English Act included 
growing timber which was to be severed under the contract of 
sale, whether bv the vendor or purchaser. In Larery v. Purself 
there was a contract for the sale of the building materials 
of a house Avbicb were to be taken down and cleared off the 
ground (bv tlie purchaser) within two months 
It was held to be a .sale of an interest in and con¬ 
cerning laml and came within section 4 of the Statute of Frauds.^ 
In Vohrn v Ramchandra^ there was an agreement in writing for 
the sale of standing trees to be cut by the purchaser when they 
attain a certain size. The court seemed to be of opinion that there 
was a sale of an interest in land though the decision turned on 
a question of stamp dutv 


1 7 Taunt 188, 17 R. R 484, See also 
Benjamin on Sale, 7th Ed, pp 194, 

195 A 198 

2 Mayfield v Wadsley, 3 B. & C. 357. 

3 The Earl of Falmouth v Thomas, I 

Or. A M. 89 ; 2 L J. Ex, 57 ; 38 R. 

R. 584. 

4 (1909) 2 Ch. 440 

5 (1888) 39 Ch. D. 508. 

6 Cases decided uucIpi tlie Statute of 

Fraudn are to be applied with cau- 7. 
tion for the Couit wa» con¬ 


cerned with the question whether 
the things weie “goods wares or 
merchandise,'* Under the Rale of 
Goods Act it IS munaterial whether 
the things were to be severed by 
the buyer or seller. The only que- 
atiou la whether they have become 
by agieement goods by reason of 
the contemplation of their seierance 
from the soil. 

(1897) 22 Bom, 785. 


Things att¬ 
ached to 
land 



Coal, miii- 
rals, gravel 
sand etc. 
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In Morgan v. Rmul& on the sale of all the cinders and 
puddle slag or iron slag on cei-tain lands to be taken by the buyers, it 
was held by the County Court Judge that the cinders were not separate 
things, but had become part of the soil itself, and that the contract 
therefore was for the sale of land, and not for the sale of goods. On 
appeal this decision was affirmed and it was observed—“The 
cinders and slag were not definite or detached heaps resting, so 
to speak, on the ground I am clearly of opinion that this was 
not a contract for the sale of goods. The respondent Morgan 
did not contract to sell any definite quantity of mineral, nor was 
it a contract for the sale of a heap of earth which could be said 
to be a separate thing The contract apfiears to me to be ex¬ 
actly analogous to a contract which gives a man a right to 
enter upon land witii liberty to dig from tlie earth in sitn so much 
gravel or brick earth or coal on payincnl of a price per ton.” 

Minerals while embedded in the earth or forming part of it 
are not goods, but when severed from the earth they are goods, 
So a contract for the sale of minerals which are to he severed Indore 
sale IS a contract for the sale of goods. If is a (jiicstion of construc¬ 
tion in each case. 

Growing crops and grass time of attachment to soil 

Benjamin has observed^.: ‘Inspite of the fact that the Act 
(English Sale of (loods Acf, 1893) recognises (‘ontiacts Jot the sale 
of‘future’ goods, the language of the detinition of ‘goods’ jMiints to 
an attachment of the thing to the land at th(‘ time of the con 

tract. Accordingly, a contract for the sale of an unsown*ciop ol 

grass, to be cut by the buyer at maturilv, would he a (‘ontra( t 

for an interest in land.” 

In Wiitis v. Friend^, liouever, theie was a sale of a crop not 
yet .sown. The bargain was, that the planilitf should furnish the 
tiefeudant with turnip seed to be sown bv the latter on his own 

land, and that the detendant should then soil and deli\er to the 
plaintid'the wffiole of the seed cd iidiu the <‘i op thus raised 

at a guinea a bushel. The contraid was Indd to be vvilhiii section 
17 of the Statute of Fiauds. as the thing agreed to be delivered 

W'ould at the time of del»\ervbe a jxnsorial (diattel, 

A growing crop may include crops wIim li do not require 
annual cultivation, reciun mg onlv peiiodical care and attention. 

Sfif further notes under section it of the Act, 

“Goods” means every kind of moveable property other 
than actionable claims and money 

‘Moveable property, is not defined m the Act, but the (reneral 

1 [19091 I K B 'Ml , 78 h J K H and wh'ch is in the proeesa of 

187. coming to fiuihon 

‘2 Hale of Porsonal Property, 7th Kd 3 lO B & 0 4D> ; 8 L .7 (0 8 ) K B. 
p 199 ; Hoe also tho cases cited (heroin. 181 ; 34 K K 477 Hoc also Misrilal v 

Hee also Imamali v. Pnvawate A. I R Mozhar Husaani, (1886) 18 Oal, 262 

1937 Nag. 289) wherein it has been (tiitnic indigo ciops) 
hold that a “growing crop” necess- 4. Sec Graves y Weld (188.9 Crops Ra A 
anly means a crop which is in cti- \d l05 
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Clauses Act, section B, clauses 25 and 35 define it, as already referred 
to above. 

‘^Actionable claims” is defined in section S of the Transfer 
of Property Act, 1882, as meaning ‘a claim to any debt, 
other than a debt secured by mortgage of immoveable property 
or by hypothecation or pledge of moveable property, or to any 
beneficial interest in moveable property not in the possession, 
either actual or constructive, of the claimant, which the Civil 
Courts recognize as affording grounds for relief, whether such debt 
or beneficial interest ])e existent, accruing, conditional, or contin¬ 
gent. 

Chief instances of actionable claims are:— 

(i) Claim for arrears of rent. 

ih^ A claim for rent to fall due in future, being an “accruing 

(<:) The benefit of an executory contract for the purchase 

of goods IS a ‘beneficial interest in moveable property’ 
and is therefore an actionable claim within the meaning 
of tins section 

A right to get by division a piece of land reserved by 
a donor for his own uses in his deed of gift (but 

])ossession of which was with tlie donee) is an actionable 
claim. 

(e) A share in a partnership. 

Their transfer is governed by sections 1B0 to 137 of that Act. 

Decree 

A dec'ree is “movable” property as defined by 

S. 3 (34) of the General (Manses Act, and as such falls 

within the definition of “goods”^ in S. 2 (7) of the Sale of Goods 
Act of 1930. A sale of decree may be made orally and it is 
not necessary that the assignment of a decree to be valid should be 
in writing. 0.21, R. 16, (\P. (’ode can only be construed as laying 
<lown that the requirement of a transfer in wiiting is a mere 
requirement of pro( edure It is not a substantive enactment 
which says that unless there is an assignment in writing of a 
decree, a transfer, though ma<lp orally, shall be inoperative or 
void. 

Money 

Money, that is to say ^current money is necessarily excluded, 
because in sale the goods and the price are contrasted, and wholly 
different considerations apply to them.^ . If a man changes a 
sovereign for another the contract is exchange, not sale. But a 
Jubilee five-pound gold piece brought as a curiosity, may be 
treated as goods and not as money^ 

“Goods” does not include money and emblems of money 
constituting “legal tender”, such as currency notes^. 

1 Vithaldaa V. Jagjivau. (1939) 41 Bom 3 Moss v. Hancock, (1899) 2 Q. B. Ill 
L. B. 33—1939 Bom 84--180 I.P. 850 (2) 4 Cal. 879 ; 73 P.K. 1878 18 P.H, 1905 

2 8 (’al ,H79 ; 18 PR 1905 
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Where, however, a particular sum of money is entrusted by 
one to another, the former may follow it or an equivalent of it 
in the hands of third parties to whom it has been given or 
claim a charge on any property acquired with the sura entrusted. 
To this extent, money is in the nature of good8\ But when 
once it has passed in currency, it cannot be followed*. 

Ships. 

“A ship is clearly a chattel personal, but it is governed by 
80 many special rules that it is doubtful how far it comes under 
the denomination of “goods” for the purposes of the Act But 
unless, and except in so far as there is some provision to, the 
contrary, the Sale of Goods Act appears to appl>^ 

In Hooper v. Turner L. J. observed : “A ship is 

not like an ordinary chattel. It does not pass hy delivery, nor 
does the possession of it prove the title to it. There is no 
market overt for ships. In the case of American ships the laws 
of the United States provide the means of evidencing the title 
to them” (as the Merchant Shipping Act. 1S94, does for British 
ships). 

Gas, water, electricity, etc 


It has been doubted whether these can be classed as goods 
for the purposes of the English Act*. The Oalcutta High (-oiirt 
has observed that it is doubtful whether the Sale of Goods Act 
is applicable to electricity*. 

Shares in company 

Shares in a company are goods within the meaning of the AcU. 

Miscellaneous. 


A Special Act like the Sale of (fn>ods Act, cannot, except in 
the branch of the law to which it specially applies, overrule a 
statute of the nature of the General (’lanses Act. The definition 
of ‘ goods’’ in this Act cannot therefore be used in order to override 
the definition of ‘‘immoveable profierty” in the General f'lauses, 
Act, 1897, so as to give a Court jurisdiction to try a case in substance 


relating to the title to immovable 
territorial jurisdiction.*’ 

1. Hiinqae Helge v. Hambronek (iy21) 3 
K. n. .^2; of. Kna(<*ht)ull v HnlUa, (188l) 

73 Oh. I) 

2. 8 pe Mil lei v Ka«'p (1758) I Burr 4.52. 
457. 

3. See (’helmers, Sale of Gouda Act, 1 Ith 

Ed., p. 161; Behnlcfi v. Bede Shipping 
Co Ltd. (1927) 1 K. B. 649; of Lloyd 
del Pacific v. Board of Trade (1929) 

35 L1.L.H. 217. where it was aasnrned 
that the aale of ship was within the 
provisions ot section 14 of the Eughsh 
Act. corresponding to section 16 of 
the Act. 

4. (l8o7), 2Ch. App. 282, atp. 290 

5 . See Chalmers, Sale of Goods Act, llth 
Bd., p. 160; Ferens v. O'Brien (18S3) 

H Q, B D 21, County of Darhain 


property situate outside its 

Flectnc Power (5o. v. Commissioners 
of Inland Kevenue, (1909) 2 K.B, 60 
An agrpeineut between an Electric Co. 
and one of then customers was assumed 
10 be an agreement lor the sale ul 
‘Voods, wares or merchandise'’ within 
the meaning of the English Stamp Act 
iSyibiitthe point was not decided. 
Elio County Fuel Co v. Carroll, ( 19 I 1 ) 
A C. 116 P. C. (natuial gas, measure 
of damages); Head v. Croydon, (1938) 
4 A. E. R 631 (sale of water is within 
the Act). 

‘Hash Bellali Shaw v Emperor, (1936) 
Cal. 753=41 (J. W. N. 225. 

Kihsouchand v Ham Pratap, 44 C. W N. 
605 

Hwami lyah Nadar v. Commissioners of 
the Port of Rangoon=(l« 3 l) 9 
[hi A. I. R 1931 Han. 109 184 I. C. 511 
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It 18 , however, to be observed that whereas in S. 62 of the 
English Act goods inclnde chattels personal, in the Indian Act 
words “goods include moveable property”, are used, and the 
latter expression, as already examined, includes everything which is 
not immoveable property. Will therefore gas, electricity, and water 
be included in the definition of “goods’’ under the Indian Act ? 

In America the words “goods, wares and merchandise” have 
been given a \Vider meaning and have been held to include 
stock, bills and notes as being the subjects of ernamon sale or barter 
which have a visible and palpable formh 

(8) ‘insolvent/* 

The explanation added to section 96 of the Indian Contract 
Act, 1872, defined the term ‘’insolvency”. (A person is insolvent who 
has ceased to pay his debts in the usual course of business, or who 
IS incapable of paying them.) The present definition follows on the 
lines of the English Act which again is based on the rule at common 
law under which insolvency was frequently held to mean inability to 
pay one’s debts^. Failure to pay one just and admitted debt would 
proliably be sufticiont evidence of this inability, though “stopping 
payment” has been considered conclusive evidence of such inabllity^ 

The point to be noted is that the term is not used in 
the technical sense which it has m Insolvency Law. Whatever 
doubt might have been entertained under the definition in 
S. 96 of the Indian Contract A('t, 1872, ihe definition given 
here is comprehensive enough to include all those persons in the 
category of insolvents who have (‘eased to pay their debts in the 
ordinary course of business or cannot pay their debts as they become 
due, it being immaterial whetlier they have coinmiHed an act of in¬ 
solvency or not. Under the present definition it is not necessary that 
they should have committed an act of insolvency or that such ceasing 
to pay or incapaedty to pay must amount to an act of insolvency 
making them liable under the Insolvency Act to bo (budarod insolvent. 
All that is necessary is that they must have ceased to pay their debts 
in the ordinary course ot business or be unable to jiay them as they 
fall due. In England, oven before the enactment of the Sale of Goods 
Act, 1893, the law regarded a generaF, or even an avowed inability 
to pay^, or a petition for liquidation*, sutficent for the buyer to be 
considered in.solveiit and to give the .seller his right of stoppage in 
transit. 

The term occurs in sections 46, 47 and .50 of the Act. The 
question of the insolvency of the buyer is of considerable importance 

1 Green v. Brookins. 9 Am. Kep 74; show that the person is m such cii' 

Gadsden v. Lanoe, 37 Am. Pec. .548. cumstances as not to bo able to meet 

2 Parker v. Gossage (1835), 2 C. M. & It. his ougagoments. 

617; 5 li. J. Ex. 4; Biddlecorabe v. 3, Dixon v. Yatesll833) 5 B. A Ad. 813,39 
Bond (1835), 4. A. A K. 322, 696; 13 K. R. 489; Biriiy. Brown (1851) 4 Ex. 

R. R. 351, soe per Willes, J., in The 786, 80 R. B.185. 

QueenV. Saddlers’ Co. (1863) 10 H.LC. 4 Parker 2. oJbige, 2. C. M. & R. 6l7; 
404, at pp. 425, 426, l38 R.R. 217 ot, Biddlecombe ® Bank, 4 A. & E. 322, 

London and Counties Assets Co, v. 696. JH 

Brighton Grand Concert Hall and 5 Exparte Carnrfflh Haematite Iron Co., 
Picture Palace Ltd. (1915) 2 K. B. 493, 4 Oh, D. l08, C. A. 

C.A. Scotsman x. Ln. York Ry. Co. 6 Nixon v. Verry, 29 Oh. D., 196. 

(L. B. L Eq. 860) ; it is sufficient to 
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in connection with the seller’s lien and right of stoppage in transit, 
and will be found explained under the relevant sections. 

(9) “Mercantile Agent/* 

Mercantile agent: definition. 

“Mercantile agent” means a mercantile agent having in the 
customary course of business as such agent authority either to sell 
goods, or to consign goods for the purposes of sale, or to buy goods, 
or to raise money on the security of goods. 

This definition is taken from section 1 (l) of the English Factors 
Act, 1889, and is in fact the same except that the word “his” is 
omitted before the word “business”. In view, however, of the words 
which immediately follow, “as such agent,” the omission does not 
seem to make much practical difference. 

Before 1889, under the repealed Factors Acts in England, the 
terms used were simply “person” or “agent” entrusted with the 
possession of goods, but it was held that the Acts only applied to 
mercantile transactions, and that the term “person” or “agent” did 
not include a mere servant or caretaker, or one who had possession 
of goods for carriage, safe custody, or otherwise as an independent 
contracting party ; but only persons whose employment corresponded 
to that of some known kind of commercial agent like that class 
(factors) from which the Acts took their nanie\ Thus, a person 
entrusted with furniture to keep in her own house for the plaintiff 
was held not to be an “agent” within the meaning of the Acts*; and 
a wine merchant’s clerk who, as such, was possessed of delivery 
oi'ders. was hold not to be an agent within the meaning of the Acts, 
so as to be able to make a valid pledge in fraud of his master^ It 
was further held, that if a mercantile agent received goods in some 
other capacity, the Act did not apply ; for instance, where goods 
were warehoused with a warehouseman who was also a broker, it 
was decided that he could not pledge them in his capacity of broker^ 

Under the present Act, in Lowther v. Harris^ the plaintiff had 
a quantity of valuable furniture, including some tapestry, which he 
wished to sell, and accordingly arranged with one Prior to act as 
his agent for its disposal. Prior by fraud obtained possession of some 
of the tapestry, which was at the plaintiff’ house, and sold it to the 
defendant and absconded with the money. The defendant had 
acted in good faith. The point for decision arose whether Prior was 
a mercantile agent and it was held that he was. The learned Judge 
observed“-“Various objections have been raised. It was contended 
that Prior was a mere servant or shopman, and had no' independent 
status such as is essential to constitute a mercantile agent. It was 
held under the earlier Acts that Ihe agent must not be a mere servant 
or shopman®. I think this is still the law under the present Act. 


1 Cole V. North Western Bank (1876), 
L. R. lO C. R. 354, atpp. 372,373; 
City Bank v Barrow (1880), 5 App. 
Cas 664, at p. 678; see Chalmers, Sale 
of Goods Act, nth Ed., p. l72. 

2 Wood V. Rowohffe (l846), 6 Hare l8B. 

3 Lamb v. Attenborough, (l862), Bl L.J. 
Q. B. 4l, at p. ^2; of. Oppenheimer v. 
Attenborough, (1908), 1. K. B. 22l at 
p. 226 C. A. 


4 Cole V. North Western Bank (1876) 
L. R. 10 C. P. 856, Ex. Oh. 

6 (192T) 1 K. B. 393, 898. 

6 Cole V. North Western Bank (1875) 
L. B. 10 C. P. 354, 372; Lamb v. Atten¬ 
borough (1862) 1 B. & 8. 831, 

He®rman v. Flewker (1863) 13 C.B. 
(N. 8.) 619, U. Claiman v. The Ywet. 
1934 Bang. 198—161 I. C. 413. 
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In my opinion Prior, who had his own shops and who gave receipts 
and took cheques in his own registered business name, and earned 
commissions, was not a mere servant but an agent, even though 
his discretionary authority was limited. It is also contended that 
even if he were an agent, he was acting as such for one principal 
only, tbt plaintiff, and that the Factors Act, 1889, requires a general 
occupation as agent. This. I think, is erroneous. The contrary was 
decided under the old Acts in Heyman v. Flewker^, and I think 
the same is the law under the present Act. In Weimr v. Harris'^ 
it appears that the agent was not acting for any other principal than 
the plaintiff, and this was also in Hastings, Ltd. v. Pearson^, in 
respect of wdiich case the Court of Appeal in Weiner v. Har^'is^ held 
that the agent was a mercantile agent. It is also clear that pictures 
as objects of purchase and sale, constitute those who deal in them on 
commission mercantile agents within the Factors Acts. See under 
the old Act Heyman v. Flewker and under the present Act Turner 
v. Sampson^ ” 

In Heyman v. Flewker\ it was held that a mere insurance agent 
who on a particular occasion was entrusted with pictures to sell on 
commission and who fraudulently pledged them with a pawnbroker, 
was an “agent entrusted with the possession of goods” within section I 
of the Act of 1842 (b&S V’^ict. C. 39) on the ground that the character 
of the employment in the particular instance corresponded bo that of 
a factor. “The term agent does not include a mere servant or care¬ 
taker, or, one who has possession of goods for carriage, safe custody 
or otherwise, as an independent contracting party, but only persons 
whose employment corresponds to that of some known kind of com¬ 
mercial agent like that class (factors) from which the Act has taken 
its naine.^’ 

The authority of a mercantile agent is determined by the 
course of business customary with that agent. It cannot be limited 
*"by private instructions from the principal”. Lord Alverstone, 0. J. 
said: “When you are dealing with a person who is a mercantile 
agent you have to find whether in the customary course of his 
business as such agent he has authority to sell, etc,'’ 

The mercantile agent thas does not mean the agent duly 
authorised under the Civil Procedure Code or under other enactments, 
but a person who has not been appointed by any particular formality, 
but by the confidence reposed in him by his master, and who by his 
ordinary behaviour and course of dealing is treated as a mercantile 
agent by the majority of persons in the market—a person, whom a 
reasonable businessman would, by course of dealing and commercial 
usage take to be, and treat as a representative of the principal. 

The chief classes of mercantile agents are factors, brokers 
and auctioneers. 

1 (18<8) 18 C. B. (N.8.) 119, 134 R. B. 4 (1911) 27 T. L. R. 200 

629, 5 Oppenheimer V, Attenborough, (1908) 

2 (1910) 1 K. B. 285 C, A. 1 K. B. 221^77 L. J. K. B. 209. 

8 (1893) i Q. B. 82. 
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Use of the expression "mercantile agent*’ in the Act 

The expression “mercantile agent” occurs in sections 27 and 
BO of the Act It is also used in section 178 of the Indian Contract 
Act as amended by section 2 of the Indian Contract (Amendment) 
Act, 19B0. The difference, however, between the language of this 
sub-section and of that of the proviso to section 27 of the Act is to 
be noted. In that section ‘‘a” mercantile agent has been substituted 
for “such” mercantile agent. This sub-section deals only with the 
status of the agent in relation to his principal, defining the circums¬ 
tances in which he obtains his authority from the principal; while 
proviso to section 27, concerns the rights of third parties who deal 
with him, In the first case there is the question of his actual autho¬ 
rity; while in the second case it refers to his ostensible authority. 
The question is fully discussed under section 27. 

(10) "Price” 

"Price” means the money consideration for a sale of goods^ 

The definition of ‘’price” is taken from section 1 of the English 
Act, “Price”, according to this detiriition. must be money^ paid or 
promised, according as the agreement may be for a cash or a credit 
sale : but if any other consideration than money be given, it is not a 
sale. If goods be given in exchange for goods, it is a barter^ 

The “price” of a thing is its agreed or estimated value expres¬ 
sed in terms of the currency of the country. “The technical term 
which has been invariably adopted for the numerical expression of 
the values of commodities, is “price”*"*. Price means coin or money to 
he given in return of the property purchased^*. The acceptance of 
a Hundi, however, operates as payment of price, though it may be 
only conditional.® According to Allahabad High Court money means 
and includes not only coin but also bank notes, Government Pro¬ 
missory notes, bank deposits and otherwise generally any paper 
obligation or security that is immediately and certainly convertible " 
into cash so that nothing can interfere with or prevent such 
conversion 

See also nofe^ under section i of the Act. 

(11) "Property” 

“Property” in the Act means the general property in goods 
and not merely a special property. 

This definition is the same as in the English Sale of Goods 
Act, 189B (section 62). In law a thing may in some cases be 
said to have in a certain sense two owners, one of whom has the 
general and the other a special property in it. For instance, when 

1 Bee Emp. V. Appana, 9 Mad. Ul; Ke- 4 Volkart Bros. v. Vettiveln, 11 Mad 

dar Nath v. Enip., 30 Cal. 92t. 459. 

2 HariiBoii v. Lake (1846) l4 M. &. M. 5 Kuttayan Chetty v. Pallaniapp Chetty 
193; see also Saniaratmal, v. Goiinl, 27 Mad 540 

25 Bom. 699; Mitchell v. Oile, 12 N. 6 Reference by Boaid of Revenne, 8 All 
Hamp. 390. p. 793 

8 See Ohalmera p. 37. 
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goods aro delivered in pawn or pledge, the general property remains 
in the pawner, which^ he may transfer to a third person subject to the 
rights of the pawnee, and a special property is transferred to the 
pawnee^. The same applies to the case of a bailee. 

In Jerikyns v. Brown} a factor in New Orleans bought a 
cargo of corn with his own money, on the order of a London corres-^ 
poudent. He shipped the goods for account of his correspondent, 
and wrote letters of advice to that effect, and sent invoice«s to 
the correspondent, and drew bills of exchange on him for the price, 
but took bills of lading to his own order, and endorsed and de¬ 
livered them t<» a banker to whom he sold bills of exchange. 
This transaction was held to be a transfer of the general property 
to the London merchant, and a transfer of a special property to 
the banker by the delivery to him of the bills of lading, which 
represented the goods. 

Again, the right of property in goods inu.st be distinguished 
from the right to their present posse.ssion. The right of property 
may be in one person, wliile the right to posse.ssion may be in another 
as in the case of a lien'^. So. too, property may be divided bet¬ 
ween owners, but the riglit to possession may be in one alone/ 
and where there is a sale of specific goods for cash, the profierty 
passes by the contract but the seller may (unless otherwise agreed, 
retain tlie goods till the price is paid. Again, goods may be sold 
which are in the possession of a third persmi, such as a carrier 
or warehouseman, who has no property m the goods, but has a right 
to return them till his charges are paid.“ 

What we are conc>erned here in connection with the sale of 
goods is the general iiroperty or ownership or dominium in the goods 
and not merely a special property or a mere right of possession or 
retention. What passes by sale here is its absolute ownership and 
nothing short of it. 

See the distinction between general and special property dis¬ 
cussed in Sewell v. BardieJt and see in particular .sections 18 to 211 
of the Act which require this definition. 

(12) “Quality of Goods'* 

Quality of Goods includes their state of condition. 

This definition is the same as in the English Act (section 02). 
The word “includes” show.s that the detinition is not exhaustive. The 
expression is used in sections 10 and 17 of the Act and is of con¬ 
siderable importance in construitig the words “merchantable quality” 
in section 16. For instance, as cited by Clullme^s^ flour or tobacco 
may be of excellent kind, but if it i.s damaged may not be mer¬ 
chantable’. 

The distinction between the “description” of goods in the 
contract (section 18), and their quality has been pointed out by Lord 
Dunedin in 3Ianchester Liners v. wherein he has observed: 

1 Franklin V. Neate (1844) 13 M A W. Act, 11th Ed., p. 161 ; Pollock on Pos- 

299; 11 L. J. Bx. 59 , 67 R.R. 683 scbmou. p. 120. 

2 Halliday V. Holgate (1868), L. R. 3 Ex. 5 Nyberg v Handelaar (1892) 2 Q. B. 

299 ; Harper v. Ood^ell (l870), L. U. 5 202,O A ; The Odeasn, ti916) A. 0. U5 

Q. B. 422; 89 L J. Q. B 18.5. 6 See Ohalinera, Sale of Goods Act, 11th 

3 (1849), 14 Q. B. 466; 19 L J. .Q B. 286; Ed., p. 162. 

80 B. R, 287. 7 (1884) 10 A. C. 74, 

4 Mulhner v. Florence (1878), 3, Q. B. D, 8 See Chalmers, Sale of Goods Act. llth 

484 0. A.; Milgate v Kebble (1841), 3 Ed. p. 161. 

M. A Gr. 100; Chalmers, Sale of Goods 9 (1922) 2 A ('. 64, at p 80 
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“The tender of anything that does tally vyith the specified 
description is not compliance with the contract. But when the 
article tendered does comply with the specified description, and 
the objection on the buyer’s part is to the quality above, then I 
think section 14 (1) (corresponding to section 15 (1) of the Indian 
J^ale of Goods Act) settles the standard, and the only standard by 
which the matter is to be judged.” 

(14) “Specific Goods” 

“Specific goods” means goods identified and agreed upon 
at the time a contract of sale is made. 

The definition in the English Act is the same as in the 
Indian Act. The Act necessarily distinguishes specific or indivi¬ 
dualized goods from “generic” or “unascertained goods” i.e., good.s 
defined only by description^. Where there is a contract for specific 
good's, the seller would not fulfil his contract by delivering 
any other goods than those agreed upon. When there is a con¬ 
tract for generic goods the seller fulfils his contract by delivering 
at the appointed time any goods which answer to the description 
iM thf‘ contract. 

The term “specific goods” is not indentical with “ascertained 
goods”. It does not certainly mean goods which have been ex¬ 
amined by the buyer. 

To be specific the goods must be actually identified ; it is 
not sufficient that they are capable of identification, tn Kursell 
V. Timber Operators.^ there was sale of uncut timber defined to 
be “all trunks and branches of trees, but not seedling and young 
trees of less than six inches in diameter at a Iieight of four 
feet from the ground”, the timber to be cut not more than twelve 
inches from the groarul, the purchasers having fifteen years in- 
which to cut the timber. Held, that the contract was not a 
contract for the sale of specific goods within section 18 (1) 
ot the English Act (corresponding to section 20 of the Indian 
Act), that the goods were neither identified nor agreed upon 
that the timber was notin a deliverable state until the purchasers 
had severed it ; and that therefore, the property in the timber 
(lid not pass when the contract was made. 

In borderline cases it is not always easy to distinguish bet¬ 
ween specific and ascertained or generic goods. There may be 
a mixed case, for instance, where certain goods are specified 
and agreed upon to be sold but there is something to be done 
by the seller with respect to them, or where there is a con¬ 
tract for the sale of an unascertained T>ortion of a large as- 
(■ertained quantity of goods. They are ‘specific goods’ for certain 
purposes while they are not such for other purposes. For in¬ 
stance, the property in them does not pass until the seller has 
done that something with them or has ascertained the portion 
sold from the stock/while if the goods are destroyed before such 
act or ascertainment the seller may be discharged from his obligation. 

1 See Lkl Chtnd De^p Ohand v. Baij 2 (1927) 1 K.B. 298 (0. A.); 95 L. J, K. 
Nath Jugal Kiahore, A. I.B. 1937 562, following Moiison v. Lockhart, 

Cal. UO (1912) 8. 0. 1017. 
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In Re Wait^ by a contract of November 20, 1925, Wait bought 
1,000 tons of wheat of a particular description "‘ex • Challenger^ ex¬ 
pected to load in December at Oregon.On the following day he resold 
5000 tons of tliis quantity to sub-purchasers. The wheat was shipped in 
bulk on December 21, and a bill of lading for the 1,000 tons was sent 
to Wait and received by him on January, 4, 1926. On February 5, 
the sub-purchasers, without having raceived any documents and 
before any appropriation of the 500 tons, paid Wait for the 50i) 
tons. Wait paid the money to his bank and hypothecated the 
bill of lading for the 1,000 tons and became bankrupt before the 
ship arrived. Wait’s trustee in bankruptcy redeemed the bill ol 
lading and claimed to retain the whole 1,000 tons. The Divisional 
Court, reversing the County Court Judge, held that though, for 
want of appropriation, the property in the 500 tons had not passed 
to the sub-purchasers, the 500 tons were ‘‘specific” goods 
within section 52 of the English Act) corresponding to section 
58 of the Indian Act), and the court had jurisdiction to order 
specific performance of the contract. The Court, of Appeal reversed 
this decision, holding that the 500 tons were not specific or 
ascertained goods within that section : and further, that there 
never was any such appropriation or identification of, or obliga¬ 
tion to deliver, a particular 500 tons as to create an equitable 
assignment giving the sub-purcha.sers a beneficial interest in or a 
lien in respect of the 500 tons. 

Again, suppose a man having a hundred dozen of a particulai 
brand of champagne in his cellar, agrees to sell twenty dozen oi 
the cliampaguo of that brand “now in my cellar.” For some pur¬ 
poses this would perhaps he regarded as a <‘ontract foi 
specific while for other purpo.se8 it would be regarded as a con¬ 
tract for the sale of unascertained goods. The property in the 
wine would not pass till the twenty dozen has been appropriated 
to the contract, but if the whole of the wine were destroyed the 
seller might be discharged from his obligation^. 

The whole of a goods in an identified bulk may, however, 
be specific goods for this purpose, even if they are not separated 
from other goods or weighed®. In this case a sale of stock oi 
hay, only hay clear of mould to be delivered, was held to be a 
sale of specific goods. 

G-oods which are not specific goods for the purpose 
of passing the property or giving the buyer a remedy in specific 
performance may be treated as specific goods for the purpose ol 
sections 7 and 8 of the Act. 

As regards unaeecrtained goods the maxim gemis nunguaw 
peril would apply. “Specific” includes the unascertained product 
of what is specific, and is not confined to actually existing goods. 
In Howell v. Coupland*, a sale of 200 tons of potatoes to be grown 
on the land of the seller was treated as a sale of specific goods 
for the purpose of avoiding the contract upon the potatoes per- 

1 (1927) 1 Ch. 606 C. A. 5 Eldou v Hedley Bros., (1935) 2 K,BI. 

2 See Hnyman v. M’ Lintock (1907, 9 C.A. 

F. (Ct. ot Sees. 936 ; Chalmers, sale 4 (1876) 1 Q. B. D. 268. C. A. 

of Goods Act, nth Edn. p. 163 
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ishin<? from blight before the risk had passed to the buyer 
‘It may be argued that a case of this character falls not under 
sections 6, and 7 of the Sale of (Toods Act, 1898 corr¬ 
esponding to sections 7, 8 of the Indian Bale of Goods Act 1980) 
but under section 2 (2) of the Act (corresponding to section 6 of 
this Act), as under the general common law doctrine of impo¬ 
ssibility of performance, which is preserved by section 61 (2), 
corresponding to section 66(1) (e) of this Act,* but the practical re¬ 
sult seems to be that, so far as the perishing of such goods is con¬ 
cerned, sale of an unidentified portion of an identified bulk is 
governed bv the principles laid down in sections 6 and 7 of the Sale 
of Goods Act, 1893*’’ 

“Future goods,” even though particularly described, do not seem 
to come within the definition of specific goods, but for most purposes 
would be subject to the same considerations as unascertained goods. 
See notes to sections 19 to 24". 

The term “specific goods” occurs in se('tions7, 8, 18 (2;, 19, 20, 
21, 22 and 58 of the Act. 

(15) “Expressions used but not defined in the Act.” 

This sub-section lays down that ‘expressions used but not 
defined in this Act and defined in the Indian Contract Act, 1872, 
have the meanings assigned to them m that Act’, Keforeuces will 
be found to such expressions wherever tlioso occur. 

3. The unrepealed provisions of the Indian Con¬ 
tract Act, 1872, save in so far as they are inconsistent 
with the express provisions of this Act, shall continue 
to apply to Contracts for the sale of goods. 

Application of provisions of the Indian Contract Act, 1872- 
relation of the Indian Sale of Goods Act, 1930, to general law 
of contract. 

This spctimi lays down that the unrepealed provisions of the 
Indian Contract Act, 1872, sare in so far they are inconsistent 
(cifh the e,rpre8S prorisions of this Act, BhixW continue to apply to 
contracts for the sulo oi goods. The Indian Bale of Goods Act, 19B0, 
deals only with those rules of law' wdiich are peculiar to the law of 
sale of goods. Section 8 of the Act read with section 66 of the 
same clearly indicates that this Act would form merely a Ohapter in 
a Code relating to law of contract, as it did specilicniily in the Indian 
Contract Act, 1872, before its enactment and the remaining provisions 
of the Indian Contract Act which contain the general rules of the 
law of contract and the rules relating to special contracts other 
than those relating to sale of goods remain in tact and are applicable 
to cases arising under this Act unless their application is incons¬ 
istent with some express provisions of this Act. Thus the imles as to 
validity of contract, the capacity of parties to make a contract, etc., 
will equally govern contracts for the sale of goods. And in case of 
breach of a contract, the measure of damages will be that indicated 
generally in sections 73 and 74 of the Indian Contract Act. 

1 Halsbury, Laws of England, 2nd Bdn., 2 Seo Chalmers, Sale of Uoods Act, 11th 
vol. XXIX, p. 20. Edn, p. 163. 
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It was observed by the Special Committee on this point: 
‘'Though the Chapter on the sale of goods has been taken out of the 
Indian Contract Act, the Bill will form part of the general law of 
contract We have, therefore, provided in this clause that the 
general provisions of the Indian Contract Act shall continue to be 
applicable to contracts of sale of goods in so far as they are not 
inconsistent with the special provisions of the Biil^'’ 

The object of the saving provided by this section is two-fold: 
(1) it emphasizes the fact that the law of sale ol goods is only a branch 
of the general law of contract, and (2) it fills up any lacuna in 
this Act by resorting to the provisions of the Indian Contract Act*. 

A similar provision is made m S. 61 2) of the P]ngUsh Act in 
the following words 

“The rules of the eonunon law including the lau relating to 
merchants save in so far as they are inconsistent with<*the exjiress 
provivSioiis of this Act, and in particular the rules relating to the law 
of principal and agent and the effect of fraud, misrepresentation, 
duress or coercion mistake or other invalidating cause shall continue 
to apply to contracts for the sale of goods". 

It may bo convenient to refer briefly to some ol the provisioiiK 
of the Indian Contract Act in so far as they relate to Ibe contract of 
sale 

Capacity of parties to contract. 

One of the requisites of a valid contract is that there must be 
due capacity to contract on the part of the persons entering into the 
contract, It is presumed in law that every person is capable of 
contracting, and if oxomjition from liability is claimed on the ground 
of incapacity to contra‘t, siudi incapacity imist lie strictly proved. 
Section 11 of the Indian (lontiaet, 1872, jiroserities that ‘every person 
is competent to contract who is of the age of iimj<'ri1y according to 
the law to which lie is subject, and who is of sound mind, and is not 
disipnlified from contracting by any law to whicli he is subjeid’ 
Section 12 uf the same describes what is sound mind for the purposes 
of contracting’, The liability of iiersons incmniietent to contract, 
such as minors and ]>ersons of unsound minds tc pay for necessaries 
actually sujiplied to them is governed by section 68 of that Act^ 

Section 2 of the English Sale of Goods Act, 189B, cjiecifically 
deals with capacity of parties U) contract and runs as follows:— 


1 Ueprtit of tlit' Sjxnal Coinmitioe 
(Appendix (’), 

2. See ClmirneiH, p, lOS 

Rooks Mtanisliip Oo, v- (Jnrp:o 
Fled Iron Co. (lOlC) 2 K B 570, C,A. 
3 Sootmn 12 of tho Indian Contract Act, 
1872, runs as follows;— 

“12 A person is said to be of unsound 
mind lor the purpose of making a con¬ 
tract if. at tlie lime wlicu he makes it he 
IS capable of understanding it and 
of forming a lational judgment as to 
its effect upon his intorost. 

A person who is usually of unbound 
mind, may make a contract when he i» 
ofsond mind 


A pcisoii who IS usually of sound mind 
but ofCftsioiiolly of unsound mind, may 
not make a contiact when he is of un¬ 
sound mind 

4 Section 08 of t)ie Indian rontracl Act, 
1872, IS to tho following effect;... 

“If a person, meajiable of entering 
mto a contract, or any one whom he is 
legally bmind to support is supplied by 
another person with necc.ssarios suited to 
his condition in life, the person who 
has turmshed sueti supplies is entitled 
to be reimbursed from the property of 
such incapable person.” 
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THE L’^DIAN SALE OF GOODS ACT [SeC. 3 

*’2. Cftpwoity to buy wnd sell is legnlated by the ji^eteral law coDceriiing 
capacity to contract^ and to iraiibfor and ac luito property. 

Piovided that where necessaries are sold and delivered to an infant or minor 
or to 4 person who by reason ot mental incapacity or diunkcnness is incompetent to 
contract ho must pay a reasonable price theietor. 

‘ J^eoessaaies ' in this section mean goods suitable to the condition of life of 
such infant or minor or other poison and to his actual reqiiiiemeuts at ttie time of 
the sale and delivery 

There is nothing in the Indian Sale of Goods Act, 19B(), 
corresponding to section 2 of the English Act though sections IE 
12 and 68 of the Indian Contract Act, 1872, seem to cover those 
provisions. 

Cajiacity to contract must be distinguished from authoiity to 
contract. ’ Capacity means power to bind oneself: authority means 
power to bind another. Capacity is part ol the law of status ; 
authority is part of the law of pnncipal and agent. Capacity is 
usually a (question of law; authority is usually a question of fact'’^ 


Two of the iin])ortant classes of poisons who Mither from 
incaimioty to contract are the minors and the lunatics. In England 
before the pa.ssing of the Infants’Kelief Act, ]t^74 at common law 
there w’ere but two classes of contracts w^hich though made by an 
infant were as valid as though made b\ a person of full ago : namelv, 
contracts for necessaries and (in certain cases) contracts for the 
infant’s benefit. In all other cases common law" treated an inlant’s 
contracts as being voidable at his option and these wore further 
divided under tw"o heads:-- 

(f?) Contracts wdiich w^ere valid and binding on the inlanf unfil 
he disaffirmed them, either during infanej or within a rea.sonab]o 
time after majority; 

(b) Contracts which were not binding on tlie infant unfit he ratified 
them within a reasonable lime after majority 

One of the etfects of the Infants’ Belief Act, 1874. wins that 
contracts for goods .supplied, except for necessaries, became void. 
And section 2 of the Sale of Goods Act, 1S9B, further declared the 
liability of infants to jiay a reasonable price for necessaries sold and 
delivered to them. 

In India, the Indian Majority Act, 1875 (Act IX of 1875- 
section d) prescribes the age of majority as 18 which is extended to 
21 whore a guardian has been appointed to the minor under the 
Guardian and Wards Act, 1890 (Act VIII of 1890). What is the 
nature under the Indian law of a contract entei’ed into by a person 
incompetant to contract ? Is it void or voidable ? 

There is no explicit answer to this que.stion in the Indian 
Contract Act. Section 11 of that Act simply states that ‘every person 
is competent w^ho is of the age of majority according to the law to 
which he is subject, and who is of sound mind and is not disqualified 
from contracting by any law to which he is subject.’ The former 
current of Indian decisions was that, as under the English law, a 


1 See Chalmers, Sale of Goods Act, 11th Ed., p. 15. 
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minor’s contract is only voidable at his option^ In 1905 the point 
camo for decision before the Judicial Ooinuiittee of the privy Council 
in Mohri Bihi v. lJharmda<$ Ghose^ in which it was hold that a 
mortf^age made by a minor is void, and a money-lender who has ad¬ 
vanced money to a minor on the security of the mort^rage is not enti¬ 
led to repayment of the money under sections 64 and 65 of the Indian 
Contract Act on a decree being made declaring the mortgage invalhi. 

It is therefore now settled law that an infant’s contract, under the 
Indian law, is absolutely void and therefore there is no possibility of 
ratification by the infant on coming of age^. 

A lunatic or non cotopos mentis is one who has had under- i^n^j^tics 
standing but, liy disease, grief, or other causes has lost the use of his 
reason. Under the English law the contract of a iuiiatic or of an 
insane person is held to be voidable. It was held in Imperial l.oan 
Co. V. Stone^, the leading case on this point: “When a person enters 
into a contract and afterwards alleges that he was so insane at the 
time tliat he did not know what he was doing and proves 
the allegation, the contract is as binding upon him in every ro- 
sjiect, whether is it executory or executed, as if he had boon sane 
when he made it unless he can prove further that the person with 
wdioin he contracted knew him to be so insane as not to be capable 
of understanding what he was aliout.” Lopes L. J. observed : “A 
defendant who seeks to avoid contract on the ground of the insan¬ 
ity must plead and prove not merely his niciiparity but also the 
phiintiffs know'ieilge of that fact, and unless he piovcs those two 
things he cannot succeed.*’ 

The above prmcjjdes were applied in the case ol Broughton 
V. Snook'\ 

A lunatic, even though be has been fonini insane by inquisition, 
is not on that account incapable of contracting: the validity of the 
contract depends on the knowledge wdneh tiie other party may be 
showm or reasonably supposed to have iiossessod, of the slate of mind 
of the insane i>erson. But in this case the burden shifts and the 
other party should prove that the contract was made dining a lucid 
interval. 

The Indian law on the subject does not hold such a contract 
voidable but declares it to be void. Section 12 of the Indian 
Contract Act, 1872, defines a person of sound mind as follows . 

■‘A person i«; said to be of soaml mind tor the purpose of making a contract 
if, at the tune when he makes it, he is capable of understanding it and ot tunning a 
rational judgment as to it* effect upon his interests.” 

Now', until the Privy Council decision in Moliri Bihls cqsq 


1 Sea Sashi Rhushan v. Jadu Nath (1885) 
11 Oah 552 : llanmant v. Jayarao 
(1888) Bom. 5U ; Mohammad Arif 
V. Saraswati (1891) 18 Cal, 259 ; Con¬ 
tra per Norris J. Fatima v. Debiiauth 
(1893) 20 Cal 508. 

2 (1903) 30 Cal. 539 , L.ll. 30 Ind. Ap. 

lU. 

3 See ludran Hamaswami v Anthappa 
(1900) Ifi M. L. J. 422 ; Arumngha v. 
Duraisingha (1914) 37 Mad. 38. See 


to the contrary Kundan Bibi v Sree 
Narayan, (1906) 11 C. W. N. 155 where 
the loarnod Judges did not notice the 
Privy Council ruling cited above. 

4 (1892) I. Q- B. 599, p. 601. 

5 (1938) 1 A,ER. 411 

6 Hall V. Warren (1804) 82 E.R. 738 ; 7 
il, K. 306; Snook v. Waits (1848) 50 
E K. 757 ; 83 R.K. 122: See also He 
Walkar (1905) 1 Ch. 150. 
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refen-ed to above, it was held by the Courts in India that a lunatic^s 
contract was like infant’s contract, voidable, hut in view of that 
ruling it naturally follows that a lunatic's contract must also be void 
in Indian law. Where, however, a person supplies necessries for a 
lunatic, he is entitled to be reimbursed out of the property of the 
lunatic under the provisions of section G8 of the Indian Contract Act. 

Contracts are not in general affected by the subsequent insanity 
of one ol the p^*‘i‘tiosh There may. however, be circumstances show¬ 
ing ail implied condition excusing the party from performance in 
such a contingenc), as lor instance, a contract to mairy wdl become 
void by the insanity of one of the parties*. 

Under the English law it has been held that a ])erson who 
makes a contract while m a state of intoxication may subsequently 
avoid the contract, but if it is confirmed by him it is binding on him/ 
In Indian law the contract of a drunken person will be void. Illus¬ 
tration (a) to section 12 of the Indian (/ontraci Act reads: 

‘*A sflne ninii ulio is •Mm ms fiom level or who is so drunk that ho cannot 
undoisland iho toims o( « oontmet or form a intioiuil judgment as tu jt«, ottects ou 
hiHintoiesl. oftnuol contract wliilht such delinuiu oi diuukeuntHs lasts ’ 

To the geiieial rule that a person, incapable of enti ring into 
a contracd, (‘uiinot enter into a valid contratd, there is an excep¬ 
tion, namely, that it such h person or any one wliom he is legally 
bound to support is supplied by aiioltier person witii 7iecessarif'ff 
.suited to his condition in life, the person A\ho has fiiriii.slied such 
supplies is entitled to be reimbursed from the property of such 
incapable person:'^ 

As regal(\s supph of gooils to a inmor or to a person who by 
reason of mental capaciU or drunkenness is incompetent to con¬ 
tract, in tiic English Act, as we have already seen, necessaries^ 

mean goods suitable to the condition of life of the jierson 

incompetent to contract, a?}d to his actual requirements at the 
time of the sale ami deln’^ery. In an action against such a jierson 
the onus is on tiio plaintilt to prove both tiiat the goods supjiliod 
were suitable to tlie condition in life of the defendant and that the 

defendant was not sulticienth supiihed wutJi goods of that class at 

the time when thc> uere delivered, not merely at the time when 
the contract was made, and it is immaterial whether the plaintifi 
did or did not knou of the existing supply.' In tliis ca,se clothes to 
the value of iUoU. including eleven fancy waistcoats were supp¬ 
lied by a iailot to an infant undergraduate at Cambridge, The 
definition of “neces.saries” in the Englnsh Act is declaratory of 
the common . It wasruleil liy Baron Parke in Peters v Fleming^ 
tliat from the earliest time down to the jmesent, I he word ‘nece- 
.ssarics’ is not confined in its strict sense to such articles as were 
necessary to .support life, but extended to article.s fit to maintain 
the particular ]>erson in state, degree and station in life in which 

1 lie. Pagnm (1S92) 1 (’’h 2.’)0, Owen v See also Kyder v. Wombweil (18C8) 

DHVies (1747) 2(5 E R. y()5 L. R 4 Ex. 32. " ' 

2 Durham V. O’lUrham (1885) to Pr 1). 15 Sec Ryder \. Wornbwcll (1868) L. R. 

4 Ex 32; Johnstone v, Marks (1887) 

3 Mathews V Bnxtei (1873)8 Ex. 132 19 Q. B. J) 509, approving Barnes v 

4 8. 68, Indian Contract Ael, 1872. Toye ( 18 H 4 ) l3 Q. B D. 410 

5 bawh V. Inman (1908) 2 K. B 1. C. A; 7 6 M. A W. 42. 
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he is ; and therefore we must not take the word “necessariess’’ in 
its unqualified sense but with qualification as above pointed out/ 
To put the matter concisely, “necessaries” means goods suitable 
to the condition in life of dependent and to his actual require¬ 

ment at the time of the sale and delivery, ami whether an 
article supplied 1o an infant is necessary or not depends upon its 
general character and upon its suitability to the particular in¬ 
fant’s means and station in life. It must further be observed 
that as necessaries include every thing necessary to maintain 
the infant in the state, station, or degree of life in which he is 
what is necessary is a relative fact, to be determined with re¬ 
ference to the foi-tiinc and circumstances of the particular in¬ 
fant ; articdes tlierefore that to one ))erson might be mere con¬ 
veniences Of* mittn’s of taste, may in the carse of another be 
considered necessaries where the usages of society render them 
proper for a person m the rank of life in which tlie infant moves. 
The infant's need of things may also some timos dejiemi upon the 
l>eculiar circumstances under which they are purchased and the 
use to whi<di they are put. For instance, articles pundiased by 

infant for his wedding may be demned necessary, while undei 
orliuAry ciririniUcvr'.tM the same articdes might not be so considered^ 
“Necessaries', however must be things which the minor actually needs. 
therefore it is not enough lliat the> be ot a kind vhich a tierson ol 
his condition may rcasoiiiibly vant hr oidinaiy u.se; they will not be 
necessary if he is ali'eady sudiciently supplied with things of that kind, 
and it IS immaterial wiiether the other paity knows ihis or noth 
Objects of mere luxury cannot be necessaries, nor ran objects 
which, though of real use, are excessively costly. The fact that 

buttons are a normal part of many usual kinds of clothing, for 

example, will not mnko pearl or diamond bultons necessariesh 

Section (IS of the Indian (\mh'act Aet refers to “necessaries” 
suited to condition in lilo of the person incapable of entering into 
contract only and does not refer to the question of actual reiiuire- 
ment of such iierson at tlie time of the saL^ and delivery. It has. 
however, been held uuder this section also that though an article 
may belong to class <d things that are uiupiestionably necessary, 
and though the particular article furnished may correspond in quality 
and price with the infant’s means, yet if it should turn out that the 
infant was already plentjfnlly snpjdied with the thing purchased, it 
does not fall within tlie de.seriptioii ol necessaries in that partieiilai 
case. It is thus iiicnmbont uium one who sells goods to an infant to 
enquire into Ills (u’rcmnstaiiccs so as to determine not only whether 
the thing sold is such an article as an infant of the station in life of 
the purchaser would require, but whether in the particular case, 
the purchaser had need of it, for if the infant did not require it the 

1 Kyder V Woomboll, L K., 3 Ex Oh. 90, 3 Johnstone v Marks (1867) 19 Q B. I> 

2 See Jenner v. Walker, 19 L. T N. N. 509, followed tn-lagan Kain v. Mahadeci 

398 in which it was ruled that wed<1- Piasnd M9oy) .36 Oal. 768; Uaw Nyuu 

ing presents for the hride of the infant v. Maung Kyi jpu, A. 1. R. 19«‘8 Rang 

may be necessaries. To the same 359-178 1.0. 630. Previotia English 
effect are the decisjttiis in Jugge.snr cases ww-e conflicting, bat the point 

V, Kilambar, 3 W.R. 2l7 and Mokundi maynriw be taken as nettled. 

V. Harabsukh, 6 All. 417’ retVrrod to in 4 The classjcial English antlionty m 

Jngan Ram v. Mahadco, 86 Cal 768 .15 Ryder v, Wombwell (1868) L. R. 1 

0. W. K. 643. Ex. 32. 
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seller cannot recover it When he assumes the business of a guardian 
for the purpose of present relief, ho is bound to execute it as a 
prudent guardian would and consequently make himself acquainted 
with liis necessities and (Jircumstances, Tlie credit which the 
infant’s necessities give him ceases when these necessities cease, 
and as nothing further is reipiisite udien these are relieved, the 
exception to the rule is at an eudh 

It is essential that tlie necessaries supplied should bo suited 
to the condition in life of such person^ and the burden of jiroving 
The necessity for the goods supjdied is on the person who seeks 
to make the iiroperty liable^. When no inquiry muis made at 
the time when the goods were supplied as to the necessity, the 
plaintili is not debarred from proving tliat the giioils were 
necessary'’. 

It will be obsorvetl that the minor’s projicrty is liable for 
neces'- tries, and no personal lialniity is incurred by him, as it 
may bo under English law’. Uuder English law the liability is 
not on the express jiromiKe, if any tiiere be, the obligation is giKisi 
ex co)th'iid(* M) pay a reasonable price for necessary goods supplied. 
He cionot bind bimsell to pay for them, but it is for ins benefit 
that he should have them, and the law will Iherefore see that a 
fair price is iiaid therefor, whicli is not necessarily the stipulated 
price. The obligation t(* pay arises re and not con>9ensti\ The 
wold Used in section 58 of the Indian (huifract Act is '*reimburs(Mr, and 
this also appears to connote |)<iyuieiU mI fair price lor the necessaries 
suiiphed a.s in the English Act. 

It is to be noted that under scition GH of tfio Indian (lontriif't 
Act, the propei’ty of a per.son incapable of entering into a contract 
is not only liable to be utilized for reimbursing a person who )ia.s 
suppplied ncce.saries to .such per.son Hinted to Ins condition in life, 
but also lor iiecos.sanes suiq)licd to any one uliom such person is 
legally Imnnd to .snpjioit Thus an niiant muN muriN and no he nia\ 
make ]iims(d( liable for neces.sancs supiPicd to InMainily^ Again, 
\uieio the lav casts a duty on tne minor to provide for tho niarnago 
fXlH'uses^ of I'fiiiiale uieinloT tl,o niarnago exponsos ol a sistav ol 
such a minor fall within “uecessarles”^ 


Paymen*. of (ioo.ls. oven tlioutil, they be nooeHsaruss, if tliey 
are not suiipliod, ciimot he onfiirop.l eitlier iiran action f.ir the 
tjnee or for damases lor nnn-acceptance ; and nothing can be 
recovered in respect of good, which are not necessaries, even 


1 


3 


4 

5 


Tagaii Uani Mai wan v. Mahadoo, 36 
Oa). 768. 

Hadfiiiheo v. (FirmI lliralal, A. 1. H. 1938 
Nag. C,'S*175 1, C’. l49 ; Daw Nyua v. 
Maung Nyi Pii, A. I. K. 1938 Kang. 3.59. 
Hadasheo v. (Finn) lliralal, 1938 Nag. 
68;8ada8hao v. Sunder Goviud, 1938 
Nag. 175 1.0. 494. Hira Singh v. 
Sunder Singh, 1930 Dudh 299. 

Urarao v. Banarsi, 1927 Lah. 4l4==-101 
I.C. 702. 

See also Bam Chandra ?. Han, A. I. It, 
1936 Nag. 12. 


Ke Khodes (1890) 44 Ch. DO.A. 94 at 
pp. 105-107, Nash v. Inman (19')8) 2 
K. B. I. at p. 8 0. A. 
a*apph' V. Poopor (1844), 13 M. & W 
252, at p 259. 

Sou Nandan v. Ajulhia (1910) 32 All. 
325-5 1.0. 413; Shrinivasa Bao v. Babu 
Bam, 1933 Nag. 28,5=1:145 I. 0.350; Jai 

Knar; 

ISSlrOuOhl =ii I.C. U7e;li.ma,ioyayya 
V. Jaganathau, (li,I«)42 Mad 18=49 
I.U. 872. 



Sec. 3] 


CAPAOtTY IMKTIKS TO CONTRACT 


55 


thouj^h supplied and actually u«?ed. It is also essential that the 
necessaries supjlied shculd be suited to the condition in life of 
the person incapable of entering into a contract. 

Under the English law a racing bicycle has been allowed 
as a necessary for an infant getting 21 sbilliiig a week\ but 
cartridges, and jewellery for a girl be was courting were bed cl not 
to be necessaries for an infant with an income of £7 a week^. 

As observed, “articles of utility are sometimes allowed^”. 

A supply of idough bulls to an infant ryot has been held 
to be “necessaries’' witliiii the meaning of section OS of the Indian 
(hmtract Acth 

In Khan (hil v Lalcha SingK the (juestiems referred to a False re- 
Full Berndi of Lahore High Uourt for decision were in these presenlc- 
terns : (11 Whether a minor, who liv falsely representing himself tiori by a 
to be a major, has induced a ])erson to enter into a contract, m i n o r 
IS esto])ped from pleading his minority to avoid the contract. as to lus 

(2) Whether a party, who. when a minor has entered 
into a contract liy means of a false rejn’esentation as to his age, J* 
wliether he be defendant or plaintiff, in a snliseijuent litigation, 
refuses to })eif(tnn the i*ontraet and at the same time retain the benefit 
he may have derived tliercd'r‘)in 

field, (1) whore an infant has indiumd a contraid with him 
by means of a false re]n*csontation that he was of full age, he is 
not ostopjied from jileading his infaney in acoidance of the 
contract. Though section 115, Evidence Act, is general in its terms, it 
must be read subject to the provisions of the Contract Ac-t delaring 
a transaction entered into by a minor to be void. 

(a) {Per Full Ikneh, contra Harrison, J—A paidy, who 

when a minor has entered into a contract by means of a false 

representation as to his age, cannot, whether he be defendant or 
plaintiff, in a sai)sefiaent litigation while refusing to perform the 
contract, claim to retain the benefit he may have derived thero- 
from^ 

In this case plaintitfs brought a suit for possession of half 
a s(juare which had been sold to tlimii liy defendant I for Ks. 

17,500 out of which Tls. 8,000 had been ])aid in cash before 

the Sub-Registrar and Rs. 9,500 were secured by a promissory 
note payable on demand from the plaintittVr. Defendant I refused 
to deliver possession and the ]>laintiffs prayed that posses.sion of 
the property sold might be delivered to them, or, in the alter¬ 
native, that a decree for Rs. 17,500 the consideration money, to¬ 

gether with interest might be passed against the other property of 
defendant L Defemlant I pleaded minority. 

Sir Sliadi Lai. C. J. observed : “ The court has to 

look at the substance, and not at the form of the action ; and 

1 Clyde Cycle Co. v. Hargreaves (1898), A. I. B. 1926 Madras 592=94 I. C. 534. 

78L. T. 296. 5 A. I B 1928 Lah. 699=: 9 Uh. 701=. 

2 Hewlings v. Graham (1901), 70 L. J. 1111.0.175: 

Ch. 568. 6 Leslie v. Sheill, (l9l4) 3 K. B. 607, not 

3 Chappie v. Cooper (1840), 13 M. & W. approved; Balak Bain v. Dadu. 76 B. K. 

252, at p. 258. 1910 and Kapura v, Ilardit Singh —A. 

4 Sriniwasa v, Balasabramania Odayar,— I R. 1923 Lah. 5l0 referred to. 
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if it finds that the action is in reilitj" an action ex contractu 
but disf^uised as an action it would decline to enforce 

the claim Indeed, it has li^en repeatedly held in England that 
when an infant has induced a |>e sm to contract with him by 
making a false statement that he was of full age, the infant is 
answerable either for the breach of the contract or for damage-i 
arising from the tort committed by him. 

“But a representation by an infant that he was of full age 
gives rise to an equitable liability. The court, while relieving 
him from the consequences of the contract may in the exercise of 
its equitable jurisdiction restore the parties to the position which 
they occupied before the date of the contract If the infant is 
in possession of any property which he has obtained by fraud, he 
<ian be compelled to restore it to his former owner. The matter 
IS, h(» vever. debatable : il the benefit acquired by him consists 
of money which is not earmarked, has the court of eijuity author¬ 
ity to make him liable for the payment, to the defrauded person, 
of a p im equal to the amount of which tlie lattei has been 
deprived by the former ? The equitable jurisdiction is found upon 
the desire of the court to do justice to both the iiarties by restoring 
them to the status quo ante, and there is no real difference between 
restoring the property and refunding the money except that the pro¬ 
perty can be identified but cash cannot he traced/' Tek Ehand, 
J, observed : ‘Tn ordering restitution the court is not enforcing a 
void contract but IS restoring the jiarties to status quo arite ... 
This IS in accord with equity, justice and gcod conscience and appears 
to have been rei'ognized for a long by the courts in England.” 

It is Avell established under the English law that an in- 
lant cannot iie made hatile for wliat was in truth a breach of con- 
tiact by framing the action €,r delicto “You (‘annot convert a 
contract into a t'-T-t to enable you to sue an infant*". In Stocks 
V Wilson^, an infant who had obtained furniture of the value of 
A!]0() on a frandiilent re p re.se n tat ion that he was a major, sub¬ 
sequently sold the furniture for 4/ 30. The court held that 
the infant cannot bettor his position by putting it out of power to 
restore the articles brought and directed reiund of the i:‘30. 

Tlie limits within which this principle of restitution for 
fraud will be appiioib'o in England, was pointed out in Leslie v, 
SheilP. Ill this case an infant borrowed £400 on a fraudulent 
representation tliat he was a major. The money-lender sued for 
the return of the sum of £400. The trial court gave a decree 
on the principle that the infant must restore the property obtained 
by fraud. Or, in other words, if an infant, under a fraudulent 
misrepresentation as to his age, purchases goods on credit, he is 
liable in equity, on attaining full age, to account for money 
received by disposing of the goods. Load Sumner distinguishing 
Stocks V. Wilson^ observed:-—' 

1 Jennings V. Randall (1799) 8 T. R. 335, 3 (19H)3K. B, 607 ; (’owerti v. Nie]d 

4, R. R. 680. {I91‘a) 2 K. B. 419. 

2 (1913)3 K. B. 235. 
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"No doubt if th 0 iufant has obtained property by fraud he can be compelled 
to restore it; but it is a different thing to say that if he has obtained money, he can be 
compelled to refund it. Here, the money was paid over in order to be used as the 
deiottdsnfs own and he has so nsed it. There is no question of tracing it. no possibi¬ 
lity of restoring the very thing got by the fraud ; nothing but compulsion through a 
personal Judgment to pay an equivalent sum out of his present or future resources, in 
a word nothing but a judgment in debt to repay the loan. I think, this will be nothing 

but enforcing a void contract.when an Infant obtained an advantage by falsely 

stating himself to be of full ago, equity required him to restore his ill-gotten gains. 

but scrupulously stopped short of enforcing against him a contractual obligation...... 

Bestitution stopped where a payment began." 

The above two cases show that if the iofant retains possession 
of the property obtained by him by misrepresentation or in a case of 
money lent, has purchased any property with such money or has 
invested the money in a bank, he can be compelled 
to restore the property or the money : hut, where the infant 
has spent the money, no direction for restoration can be made for it 
will amount to virtually enforcing the contract against the infant. It 
seems that, on equitable principle, if an infant, by a fraudulent repre- 
entation of this kind, procure.s a loan on mortgage of his lands or 
goods he may be obliged under the equitable jurisdiction of the court 
to repay what is owing as a condition of his invoking the 
assistance of the court to declare theT invalidity of the mortgage or 
to recover possession of the property mortgaged or the title deeds 
thereof\ 

The Full Bench ruling of the Lahore High Court cited above 
(Khan Gul v. Lakha Singh) clearly seems to indicate that as far 
as the law relating to goods is concerned the equitable doctrine of 
restitution applies also and the minor can be compelled to restore any 
advanatge obtained by him by fraud, but not so as to repay any 
money borrowed which cannot be identified^ 

The ignorance of the other party that he was dealing with an Lunatics, 
infant is no answer to the plea of infancy, but in the case of a 
person non compos mentis in order that the plea of lunacy may 
succeed in England it is necessary that the other party should be 
aware of the infirmity at the time of making the contract^ Under the* 

Indian law the contract of such a person is, however, void and it 
would seem that the ignorance of the other party of his condition is 
immaterial. 

Conversely, it has been held under English law, that, where an 
infant has contracted to sell goods and has received the price but not 
delivered the goods, or has delivered good.s of an inferior quality, he 
cannot be sued either for damages or for the return of the price as 
money had and received,'^ and the effect of this rule cannot be avoided 
by framing the action ex delicto^. 

In England an infant or other person incapable of entering into Enforcing 
, a contract may enforce a contract and the seller will be liable if he ^ 


1 See Thnretan v. Nottingham etc. Build¬ 
ing Sooeity, (1902) 1 Ch. I, 12; Lodge 
V. National Union Investment Oo., Ltd, 
(1907) 1 Oh. 300. 

2 See also Hanmohan v. Duln Miya=A. 
1. R. 1930 CaL 198= -(1934) 61 Oal. 1075 


3 Imperial Loan Co. v. Stone (1392) 1. 
Q. B. 599, 0. A, 

i See Molynenx v. Natal Land Oo. (1906) 
A. 0. 655 (P. 0.). 

8 Cowern v. Nield^ (1912) 2 K. B. 419. 

6 Leslie v, Shieil, (1914) 8 K. B. 607. C.A. 
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raet by or 
against a 
minor. 


Contracts 

completed. 


rofuses to delivei* goods wbich be has contracted to sell in an action 
brought by such a person. Under Indian^ law such contracts are 
void and not merely voidable, and it seems* that a contract of sale* 
cannot be enforced against the abuit seller. No specifie performance 
can be had either by or against a minor*. Specific performance being 
an e(iuitable remedy, it is not granted unless there is mutuality ix. 
reciprocal right in both the contracting parties to seek specific 
performance^. 

An infant seller, however^ is not liable on a trading contract®. 
As to an infant seller setting aside a sale of immovable property which 
he had brought about by fraudulently representing that he was of full 
age, see Appaswami Ayyanger v. Narayamwami Ayyar^. 

It appears that where a contract has been completely performed 
and the goods delivered and paid for, the transaction must stand. In 
Pearce v. Brain^ an infant exchanged his motor cycle and side-car for 
a second-hand car and when the second-hand car broke down, sued 
for the return of the motor cycle. The court held he was not entitled 
to relief In Valent ini v. CanaP an infant hired 
a house and fariuture for ^102, paid £t)8 in cash and gave a note for 
the balance. He used the furniture for some months and filed a suit 
for the repayment of £68 paid by him and for a declaration that the 
note given by him for the balance was unenforceable on the ground 
of infancy. The contract was declared void by the court and tlie 
note was ordered to be returned but the court refused to direct the 
return of the sum paid by the infant. This appears to be the law in 
India also. 

For further details on the subject of capacity of parties to 
contract' see commentaries on the Indian Contract Act, 1S72 

Illegal contracts. 

Section 2.^ of the Indian Contract Act, 1872, states that every 
agreement of which the object or consideration is unlawful is void. 
It further states that the consideration or subject of an agreement is 
lawful, unless 

it is forbidden by Jaw; or 

is of such a nature that, if permitted, it would defeat the 

provisions of any law ; or 

is fraudulent ; or ' 

involves or implies injury to the person or property of 

another; or 

the court regards it as immoral, or opposed to public policy. 

In each of these cases, the consideration or object of an agree¬ 
ment is said to be unlawful. 


1 Mir Sarwurjan v. Fakruddin, 89 I, A’ 
1=:(1912) 39 Gal 232; Srinivasa Tha- 
thaoharlu v Nealamma [1920] M. W. N. 
840=:65 I. C, 436. 

2 See observations in Zebtinnissa Begnm 
V. Mrs. Danagher A. 1. B. 1986 Mad. 
564—84 Mad. 492—168 I. 0. 884. 

8 Oowem v. Nield (I9l2) 2 K. B. 419. 

4 A. 1. K, 1930 Madras 945, (1931) 54 


Mad. 112-129 I C. 61. 

5 (1929) 2 K. B. 310. 

6 (1890) 24 Q. B. D. U 6 ; See also Corpe 
V. Overton—(1883) 131 E. R. 901: 88 
R. R. 422; Steinberg v. Bcala, (I 898 ) 2 
Oh. 452; Hamilton v. Vanghan-Sherrin 
Electrical Engineering Co. (1894) 3 Oh. 
589, at pp, 598—4. 
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Section 24 of that Act reads as follows 

“ If Any pArt of a single consideration for one or more objects, or any one or 
any part of any one of several considerations for a single object, is unlawful, tbe 
agreement is void.” 

A contract for the sale of an obscene or libellous book or 
picture or print ivS unenforceable. The sale of a thing in itself an 
innocent article of commerce is void when the seller sells it, knowing 
that it is intended to be used for an immoral or illegal purpose, for 
no man ought to furnish another with the means of transgressing 
the law, knowing that he intends to make that use of them, 
A man who sells arsenic to one who he knows intends to poison his 
wife with it, will not be allowed to maintain an action upon his 
contract. 

In Bowry v. Bennet^ a prostitute was sued for the value of 
clothes furnished and pleaded that the plaintiff well knew her to be 
a woman of tbe town, and that the clothes in question were for the 
purpose of enabling her to pursue her calling. It was held that it 
must not only be shown that the plaintiff had notice of this but that 
he expected to be paid from the profits of the defendant’s prostitution 
and that he sold the clothes to enable her to carry it on, so that he 
might appear to have done something in furtherance of it. 

This decision was cotsidered in Pearce v. Brooks^ in which the 
plaintiff had supplied a brougham to a prostitute, who pleaded 
in the action that the brougham was hired for the purpose of her 
trade, as the plaintiff knew, and in the expectation by the plaintiff 
that the hire of the brougham would be paid out of the receipts of 
her trade. The plaintiff knew the defendant to be a prostitmte but 
there was no direct evidence that he knew that the brougham was 
intended to be used for the purpose of enabling the defendant to 
follow her vocation ; and there was no evidence that plaintiff*expected 
to be paid out of the wages of prostitution. It was held that it was 
not necessary to show that plaintiff expected to be paid from the 
proceeds of the immoral act; that the knowledge by the plaintiff that 
the woman was a prostitute being jiroven, the jury were authorised 
in inferring that the plaintiff also knew the purpose for which she 
wanted the brougham ; and that this knowledge was sufficient to 
render the contract void. 

These two cases show that where goods such as ordinary cloth¬ 
ing which have no special connection with the trade or character of 
a prostitute are supplied, some evidence of a direct furtherance by 
the seller of the buyer’s immoral purpose must be shown. The 
degree of knowledge possessed by the seller is only evidence of this. 
If knowledge of the buyer’s purpose be expressly shown such 
evidence is conclusive proof of the furtherance of an illegal object : 
where it is to be inferred from the circumstances of the case it may 
or may not be sufficient. And the nature of the goods supplied is 
material to show whether the seller should or should not be fixed 
with knowledge^ ^ 


1 Per Eyre 0. J. in Lightfoot v. Tenant, 
(1796) 1 B. & P. 551, 566, 4 K E. 735, 
787. 

2 1 Camp. 388; 10 K. a 697. 

3 L.R 1 Ex. 212; 85 L. J. Ex. 184; 


ftOlowed in Upfil v, Wright (1911) I 
K. B. 506, where a flat was let to a 
kept mistress. 

4 See Benjamin on Sale, 7th Edn., B. K. 
Ill Ch. IV p. 628. 
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In the case of an illegal contract the seller cannot be saed for 
failure to deliver the goods^ nor if he has delivered them can he 
recover the price. The rule is that a party to such a contract cannot 
come into a Court of Law and ask tp have his illegal object carried 
out; nor can be set up a case in which he must necessarily disclose 
aa illegal purpose as the groundwork of his claim ; and this rule 
holds although neither party had anjr intention of breaking the law. 
The rule is expressed in the maxim in pdiiri delicto potior ert con- 
ditto defendentis'K 

But where a person has been induced to enter into an illegal 
contract by fraud or strong pressure he may be relieved of such a 
contract. In Keijnell v. Sprye^ Sir Thomas Beynell was induced, by 
the fraud of Sprye, to make a conveyance of property in pursuance 
of an agreement which was illegal on the ground of champerty. He 
sought to get the conveyance set aside in Chancery, it was urged 
that the parties were in pari delicto, and that therefore his suit must 
fail ; but the court was satisfied that he had been induced to enter 
into the agreement by the fraud of Sprye, and considered him 
entitled to relief. 

Thus, as a genral rule moneys paid under an illegal contract by 
one party to the other cannot be recovered unless the plaintiff can 

ihfii he is not in pari delicto with the defendant^ The same 
principle is applicable to a defence. Where the parties are not in 
pari delicto, as when a buyer buys goods, innocent in themselves but 
for an unlawful object, unknown to the seller, the buyer cannot 
defend himself by pleading his own illegal purpose, for, as observed by 
Lord Mansfield m Monte fieri v. Monfefiori^ “no man shall set up his 
own iniquity as a defence any more than as a cause of action”. It fol¬ 
lows from tliis that ^ innocent seller may repudiate contract on disco¬ 
vering buyer’s illegal object before it is completed or while it is still 
executory and a person will not be assisted in suing on a contract 
with an illegal object that a seller who has contracted to supply goods, 
which the buyer in fact wants for such an object, may on discovering 
the facts and without any liability refuse to deliver the goods. In 
Cowan V. Milhournt Milbourn let set of rooms to Cowan for certain 
days ; then he discovered that Cowan proposed to use the rooms for 
the delivery of lectures which were unlawful, he refused, and was 
held entitled to refuse to carry out the agreement. 

A contemplated unlawful or immoral use of property (including 
money) to be obtained under a contract as an unlawful object, and 
this whether such use is part of the bargain or not, and whether the 
party supplying the property is to be paid out of the profits of its 
unlawful use or not. If both parties know of the wrongful or immoral 
intention, the agreement is void ; if the party who is to furnish the 
property does not know of it, the contract is voidable at his option 


1 See Anson’s Law of Contract, Part II, 4 
Chapter VII; Harse V. Pearl Life As¬ 
surance Oo,, (1904) I. K. B 558. 

2 1 D. M. A G. P. 660; see also Atkinson 
V. Denby, 6 H. & N. 778; 7 H, A N. 984 

8 Harse v. Pearl Life Assurance Co., 
(1904) I K. B 658; 78 L. J. K. B. 873, 
C.A. 5 


(1762) Urn. Bl. 363; Cf. Pergosson v. 
Norman (1838) 5 Bing N. C. 76, 50 
E. li. 613, where the defendant who 
alone had been guilty of illegal con¬ 
duct was unable to set up a lien against 
the masignecs in bankruptcy of the 
owners of the goods 
(1867) L. B. 2 Ex. 230 
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when he discovers the other party’s intent. This is a well settled 
principle of law^ 

If the innocent party to the contract discover the illegal 
purpose before it is carried into effect, it would seem that he could 
not recover on the contract if he allowed it to be performed. If the 
parties are/n pan dc/icfo, the party sued may rely on illegality, 
‘The court does not sit to enforce illegal contracts. There is no 
question of e8top))el : it is for the protection of the juiblic that the 
court refusc.s to enforce such a contract‘d. Whether the illegality of 
the contract is brought to the notice of the Court by the plaintiff or 
defendant or othervdse, the court will not give its assistance to the 
plaintifiP if his claim is founded on that illegality. In Taylor v. 
Ghesfor^ the plaintitr failed to recover the half of a £50 bank-note 
deposited with the defendant to secure a debt due from the plaintiff' 
to the defendant for wine and supplie«l to the plaintiff’ by the 
defendant in a brothel kept by her. 

Property may pass under an illegal contract of sale. The 
maxim i.s in pari delicto potior ert conditio possidentis vel defenden- 
tis. The court will not assist either of the two parties. Thus 
property in goods sold under an illegal contract may pass^ and if in 
addition the goods have been delivered, the buyer’s title is indefeasi¬ 
ble, for there is no person who can inifieach it though the liuyer 
cannot be sued for the price. As observed byParke^ H., in Scarfe 
V. Morgaii^ : If the illegal contract is executed, and a property, 
either general or special has passed thereby, tlie property must remain. 
Accordingly, it wdll be recognised as against a third person, who has 
wrongfully interfered with it in any case where the plaintiff’ does not 
require to set up this illegal contract as the foundation of his right®, 
in Feret v. HilP the plaintiff* brought ejectment to recover possession 
of premises from whom he had been elected by the defendant, the 
lessor. The plaintiff', at the time of the agreement intended to use 
the premises as a brothel, and had induced the defendant to make 
the agreement by fraudulent misrepresentation as to his character, 
and as to the purpose for which he wanted the premises, i/e/c?, that 
he could recover, on the ground that the misrepresentation was one 
of fact collateral to the agreement. 

Object prohibited by law. 

An act or undertaking is equally forbidden by law whether it 
violates a prohibitory enactment of the Legislative or a principle of 
unwritten law. But in British India, where the criminal law is 
codified acts forbidden by laAv seem practically to consist of acts, 
tumishable under the Penal Code and of acts jirohibited by special 
legislation, or by regulations or orders made under authority derive<l 
from the Legislature®. 


1 Pragilal v, Ratan Lai A. 1.11. 1931 
All. 458=431 I. C. 546; Hhahbuddm 
Sahib V. Tfinkatachalain, A. I. R. 1938 
Mad. 911; Alexander v.Bayson, (1936) 
1 R. B 169 

Be Mahmoud A lapahani (1921) 3 K.B. 
716, 729 per Scrutton L. J. 

S (1869)L, R. 4 Q. B. 809 
4 Elder v. Kelly (1919) 2 K. B. 179; 88. 


L.J, K.B. 1253. 

(1838) 4 M. & W. 270, at p 28). 
(lordon v. Chief Commissioner of 
Pohre (1930) 2 KB 1080; 70 L. J. 
K B 957 C A 

(I’esi) 15 C.B. 207; 23 L.J.aP. J85; 100 

R. R. 318: 

See Pollock & Mnlla’s Indian Contract 
Act, 7th Idn, P. 188, 



62 


THE INDIAN SALE OF GOODS ACt' 


[Sec. 3 


The thing solJ' may be in its nature an innocent and proper 
subject of commercial dealings, as a drug, but may be knowingly sold 
for the purpose, prohibited by law, of adulterating food or drink. The 
contract would be void in this case. Thus, under the English law 
where a statute, as a revenue regulation and to protect the public 
health, prohibited brewers from using or causing to be used any 
ingredients but malt and hops in making beer, it was hold that a 
druggist who sold drugs to a brewer, knowing the illegal object 
to which they were applied, could not recover the price\ In Law v. 
Hodson^ a statute provided a penalty for every sale of bricks of less 
than a certain size. It was held that a seller who had contravened 
its provisions could not recover the price of the bricks. 

A contract for the sale of goods entered into in contravention 
of a statutory provision, whether the prohibition be express, 
or be merely implied from the imposition of a penalty, cannot be 
enforced by action^. Although a statute contains no express words 
making void a contract which it prohibits, yet when it inflicts a 

penalty for the breach of the prohibition, you must consider the 

whole Act as well as the particular enactment in rpiestion, and come 
to a decision, either from the context or the subject-matter, whether 
the penalty is imposed with intent merely to deter persons from 
entering into the contract, or for the purpose of revenue, or whether 
il is intended that the contract shall not be entered into so as to be 
valid at law^.” 

Under the English law it has been held that if the object of the 
statute is merely to protect the revenue it well not be held to 
prohibit the enforcement of a contract in cases where there has been 
a breach of the statute. Thus where a seller had not complied with 

a statute requiring him to take out a licence and to have his name 

painted on liia place of business under a penalty, it was held that he 
could maintain his action for the price of goods sohU'. But if the 
object of the statute, eithei wholly or in part, is the protection of the 
public from possible fraud, or the promotion of some object of public, 
the inference is that contracts made in contravention of its provisions 
are prohibited^. The principle has lieen thus stated by Pollock : 

“When conditions are prasenbed by statute for the conduct of 
any particular business or profession, and such conditions are not 
observed, agreements made in the course of such business or profess¬ 
ion are void if it appears by the context that the object of the 
Legislature in imposing the condition was the maintenance of public 
order or safety or the protection of the persons dealing with those on 
whom the condition is imposed; (but they) are valid if noj specific 
transaction, and if it appears that the condition was imposed for 
merely administrative purposes, e g., the convenient collection of the 
revenue'^.” 

1 Langton v. Hnghes (J813), 1 12Q.B. 905. 

5?3. 6 Victorian Daylesford Syndicate v. Dolt, 

2 (1809), 11 East, 300. (1905) 2 Ch. 624; Pnghtman v, Tate, 

3 Candell v. Dawson (1847), 4 0 B. 376. (J919) 1 K. 8 463; Re Mahmoad and 

4 Mellis V. Shirley Local Board (1885), Ispahan! (I92l) 2 K. B. 716; see also 

16 Q. B. D, 446, Lord Esher, M. R„ at Chitty on Contracts, Chapter XIII. 

pp. 451, 452. 

5 Smith V. Mawhood (1846), U M. A W. 7 Pollock, Principles of contract, 11th 
452; and see Bailey v. Harris (1849), Edn., p. 275. 
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The above principles have been followed in India also^ In 
Ramanayndti v. Seetharamayija^9> Pull Bench of the Madras High 
Court held that a partnership between the holder of an ahkari licence 
and a stranger would be illegal without the permission of the 
Government and the advances made by the stranger could not be 
recovered. liagliunath v. related to transfer of a liceiice for 

the sale of opium, and Ismalji v. Raghtinafh^ was a case of assign¬ 
ment of a lease regarding salt, and iu both cases, the contract was 
held unenforceable, because under the guise of a sub-lease, an act 
which was forbidden byl aw was contemplated. 

Wagering contracts. 

Section 30 of the Indian Contract Act, 1872, provides as follows: — 

“ Agreements by way of wager are void ; and no suit shall be brought ^lor 
recovering anything alleged to be won on any wager, or entrusted to any person to 
abide the result oi any game or other uncertain event on which any wager is made.” 

A wager is a promise to give money or money’s worth, upon the 
d'Ctermination or ascertainhient of an uncertain event ; the considera¬ 
tion for such a promise is either something given by the other party 
to abide the event, or a promise to give upon the event determining 
in a particular way. 

‘The es-senoe of gaming and wagering is that one paity is to win and the other 
to lose upon a luture event, which at the tinio of the cuntract is of an uncertain natnie, 
that is to say, if an event turns out one way, A will lose, but if it turns out the other 
way he will win*.’ 

In SuJchdeim dass Ramprasad v. Gomndass^ the suit was for 
the recovery of Es. 62,000 being the value of 400 bales of yam 
alleged to have been purchased by the defendant. The defendant’s 
plea was that the plaintiff and the defendant were only 
wagering on the difference in prices in the yarn market. It was 
in evidence that the 100 ^ales sold by the plaintiff to the 
defendant were sold by the defendant to A, and by A to B and 
by B to B and so on, till the last purchaser sold it back again to 
ihe ]daintiff and thus the chain became complete. It was also 
in evidence that delivery orders called Patta Potties changed 
hands from the plaintiff to the defendant, from the defendant A, 
and so on till they came back to the plaintiff. The Judicial 
Committee observed : 

“There can be no doubt that those various contracts were in character 

highly speculative : but.that is inHufticiout in itself to render them void as 

wagering contracts.To produce that lesult theie must he proof that the 


1 See Bhikanbhai v. Hiarlal(l900) 24 Rom. 4 
622; Ahdulln v. Maramod (1902) 26 Mad. 5 
156; Qauri Shankar v. Mumtaz Ah 
(1879) 2 All. 411 (F. B.) etc. Abdullha 
vAllah T)iya A. 1. R. 1927 Lah’ 383—100 

I. C. 846; hhagwant Genuji v. Oanga- 
biaan, A. I. R. 1940 Bom. 369=191 T.C. 
where the authorities are reviewed. 806 

2 A. I. R. 1935 Madras 440=58 Mad. 727 
(If agreement lor partnership made 6 
previous to getting hoenoe, partner¬ 
ship is legal—Satyala v: BhogavalIi= 

A. I. R. 1935 Mad. 895=158 I.C. 1065. 

3 (3895) 19 Bom. 626; Bee also notes in 
Pollosk and Mulla’s Indian Contract 
Act, 7th Edn., pp. 188 to 151. 


(1909) 33 Bom. 636=3 I. C. 779. 

Per Cotton L. J. in Thacker v. Hardy 
(1878) 4 Q B. 1). 685; see also Richards 
V. Btarck (1911) 1 K. B. 296; Forget v. 
0 .stigny (1895) A. C. 318; Rameshwar 
Das V. New Jooria Bazar Sugar Co.= ■ 
A. I. R. 1926 Smd 202=941. L 0. 371; 
Per Jenkins C. J. in Bassoon v. Toker- 
sey (1904) 28 Bom. 610, at p. 621. 
(1928) 5l Mad 86=56 I A. 32=A.1.R. 

1928 P. C. 30=107 I. a 29; see also 
Mill Ohand v. Kanhaiya LaI=A. 1. R. 

1929 All. 134=1121 I. 0. 791 Bangasa 
V. Hnkum Chand=A. I. R. 1930 Nag. 
111=120 I. C. 496. 
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contracts were entered into npon the terms that performance of the 
contracts shoold not be demanded^ but tRat tiitfereucos only should become pay¬ 
able”. 


To constitute a wagerin#? contract, Hawkins X, lays down 
three tests (l) the intention to gamble must be common to both 
parties ; (2) each party must be liable to win or lose according 
to the event; and (3) the parties should have no interest in the 
contract except the money or other stake’. 

In Thacker v. I{arcl}f‘, the defendant had employed the 
plaintiff, a broker, to buy and sell for bim on the Stock Exchange. 
It was never intended between the parties that the defendant 
should take np the contracts hut the plaintiff was so to arrange 
matters that nothing but “differences^’ should bo actually payable 
to or by the defendant. The plaintiff accordingly entered into 
contracts on the defendant’s behalf, thereby making himself by 
the rules of the Stock Exchange iiersonally liable and sued th^ 
defendant for commission and for indemnity against his liability. 
Held, by the Oonrt of Appeal that the agreement was not a 
wagering contract within the English (raming Act of 1845, and 
that the plaintiff could recover. 

l'\ the above case the first element was wanting. The 
contract was one of mandate to the plaintiff to make real contract 
with the jobbers, and this contract was not a wagering contract, 
as the plaintiff had no interest in the event, which determined 
the defendant’s loss, but looked only to his commission. 

In Hirst V. WHUaniS^, where the plaintiff subscribed to a 
financial operation conducted by the defendant, on the t^^rms 
that if certain stocks went up, the plaintiff would be entitled to 
the profit, and if no profit resulted, to a return of his subscrip¬ 
tion, the transaction was held by the Court of Appeal not to 
be, as between the plaintiff and the defendant, a gaining and 
wagering contract within tlie Act of 1845, on the ground that 
the transaction was in effect an advance, towards the defendant's 
own speculations of money, which the defendant agreed to repay. 

The third test may bo illustrated by a contract of sale of 
goods to bo delivered at a future date at the market price of the 
date of delivery. Here by the contract the parties may resp¬ 
ectively win or lose according to the determination of a future 
uncertain event i e. the future market price, but neither of them 
is in the position of “having no other interest in that contract 
than the sum or stake he will so win or lose, there being no 
other real consideration”, for the contract is ex kypothesi a genuine 
contract for the sale and delivery of the goods, the determination 
of the future uncertain event merely ascertaining the price\ 

1 Carlill V. Carbolic Smoke Ball Co. loss to make tbe contract a gambling 

tl892) 2, Q. B. at pp. 490—492. one. Hirst v. Williams was not refer- 

2 (1878) 4 Q, B.D. 685 at 692, 66 . redto. 

9 (1895) 12 T. D. K. 129 (C. A) Bat C, F. 4 Benjamin on Sale, 7th Edn,p. 563, 

Biohards v. Slarck, (1911) 1 K. B. 296, See alse Thacker v. Hardy (1878) 4 

where Chaunell J. held that the losa of Q. B. D. 685 at pp. 692, 696. 

the interest on his money was sufficient 



' ' WASEHIHG CONTHACTS 


66 


Mutual intention is essential to make a wa<;eriuff contract, 
and tfierefore if. one party intends to make a valid contract and 
to deliver or accept the goods, as the cascr may be, at Uie 
agreed time, it will not bo a void conti'act, even tlrougli to bis 
‘knowledge the other party may have entered into it as a pure 
speculation without any prospect of being able to pay for or 
dc^liver,the goods should the speculation turn out unfavourably. 
“If the evidence of the contract is such as to make the intentions 
of the parties material in the consideration of the question whe¬ 
ther it is a wagering one or not, and those '‘^intentions are at 
variance, those of one party being such as, if agreed in by the 
other, would make tlic contract a wagering one, while those 
of the other would pi event it from becoming so. this want of 
mutuality would desli'oy the wagering clement of the conti'act 
and leave it ciifonTable ])y law as an ordinary on(d’k 

It is not a wagering contract when both parties intend to 
deliver and accept the goods, whether at a price fixed by the 
(ioniract, or at a pricti dependent on the market price on the date 
of the delivery ot the goods, thongli cacdi is aware that he may 
suffer a sovci’o loss or reap a large prolit, acccoisling as prices may 
rise or fall between the date of the making of the contract and 
the <]afe lixinl for its completion^. 

“In order to coiistituto a wagering coutrnct neithoi pait> 
should intend to ]>crionu tlic (‘oniract itself, but only to pay the 
-differences’’^ It is not snlll(‘icnl it tlic mbuition to gcmble exists 
i*n thi* pillt of oril\ one of the coutractiug pai'ties. 'dk.ntrucis an 
Hot wagering conli'acts tndess it be the intention <•[ hoik contract 
mg jiartics at tlio time of entering into the (*ontracts mido.r no 
(‘iiciimstances 1 ^) call for lU’ give ilclivcry Irom or to cncli uthei'’’.'^ 

It is not iicce^sai y tbat sncli intention slionld be c\pres,sied. 
“If the ci) ('iimsiatif es oi’e such as to w ai rant the legal infcreiice 
that they never intendml any ai'tind transfer id goods at all, but 
only to pay or tecv*i\'o nionev between one anoth(*i' a(*eoi'dmg as flu* 
market jn'ii'e of llie goods should vai y from the conti act piice at 
the given time, that is not a comm<*icial ti'ansation, but a wager 
on the rise or fall of the market”.' In tins case 1 ]js jilainlilF w«ns a 
rice trader; tlic dclendants were ri<*e milleis, having a small mill 
capable of putting out ' 50,000 bags in a month. During seven 
weeks in .1 une, duly, an 1 Angnst, 1 Hilo the ib lemlanis I'litercd into 
several contracts with tin* plainiitt lor tlic ^ale to jnm oi D'-O.OnO 
bags of lice at various prices, aggregating upward,s of live er(tres oI 
J'Upee.s, and the latest <leliv(n\ was to be on 7 t)i ()ct(.b('r, IMd) 


t P'T lltovkiiis J, Cailsl! v. ('jcht^bc 
Smoke lialt' Co. ' (l8‘t'i) !> K U 
4h4 Jit \) 491, iroijinoHgi'r v Pvnc iiacs) 

44 T li 417, C A , W<'<jai»* IJiwk 
(k Co Hnckotl (ISlC) 1 K \i ,U1 , 
iviihwju' HhfOi-Siikloi W.iihJ \ Canji.il 4 
Itm-Rfim .liwfiii (l9‘20 ^ tnh 44i~\ 

I U. 192:; [.nh aiH 94 I C ; \\n 
Katfonnijoii V. liiu!inuiia« n;o> A 1.11 
19 . 3 .") 13 .) ' I.tI) 1 , C (,.»1 

2 Hhii.oU V. S;ii!lvt*i 092 ?() 41 T L li. (;<;u 
<4 iCiiu Knstlua P-i'A v. MuU.itiii JLnl 
I Jl. 1942 Alt. 17(»i Chiiuiuiljil Pm- 


‘ liotf.'OUflrts N\imintiio, A 1 U 1‘. 
limn 4l"'lTa I C SliKIuIcoIoss \ 
V I K 1928 P (' 80 

Pmo'-ha \ Mi'.orkji, (l^98) 22 I mo 
9 91 s 

J II 'IikI L'ik1in\iiln.s (1.8 2) 10 iJmn 
4il. 4l,), 441*'; Ajutd in Pia^'..rol v. la'P 
mm. (19(;2) 2) Ail :4H: Strsoon 

lliiil'4} 28 Hoin. 01 0, Jlang/ofi 
V llnkauo'I.flj.d, {192'.') !2il 1. C. 439. 
l\o»jg Lorn & Co.. V. L'c.vji u N«njo<’, 
(I'.iOf) 2S l.A. »t p 244) 2'J till. 
401 ; 407, 
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The irjice was to be delivered from amoogst a number of specified 
mills, it which the defendant's mill was not included. In the same 
year, bjr fourteen contracts, ranging in time from January to the end 
of August, the defendants sold to the plaintiff 22,250 bags of rice, 
to be delivered from the defendants' mill. The latter contracts 
were all duly fulfilled by delivery apd payment. None of the former 
contracts were performed, and the defendants passed to the plain¬ 
tiff a promissory note for “difference on rice^’. In a suit upon the 
note it was held by the Recorder of Rangoon that there was no 
common intentijjpi to wager and that the plaintiff was entitled to 
succeed. The judgment was reversed by the Privy Council on 
appeal, on the ground that the consideration for j:he note was a 
number of wagering contracts within the meaning of section 30 of 
the Contract Act. Their Lordships observed: “Now the out-put of 
the firm itself would not be much over 60,000 bags during the 
currency of the contracts; and they (defendants) had dealings 
with other persons besides the plaintiff. The capital of the firm 
as stated was a trifle more than a lac of rupees. The cost of the 
goods would be that amount multiplied five hundredfold. It is 
possible for traders to contemplate transactions so far beyond their 
basis of trade, but it is very unlikely. In point of facU, they 
never completed nor were they called on to complete, any of the 
ostensible transactions. The rational inference is that neither 
party ever intended completion. When the two classes of con¬ 
tracts are compared, the one class suitable to traders, such as the 
defendants, and fulfilled by them, the other e.\travagantly large 
and left without any attempt at fulfilment the rational inference 
is strengthened into^ a moral certainty”. Similarly, in 
Doshi TaUikshi v. Shah Vjamsi Yehi^ certain conlrat^ts were 
entered into in Pholera for the sale and purchase Broach cotton, 
a commodity which it was admitted, never found its way either 
by production or delivery to Dholera. The contracts were made 
on terms contained in a printed form which incorporated the 
rules framed by the cotton merchants of Dholera. Those rules 
expressly provided for the delivery of cotton in every case, and 
forbade all gambling in differences. The course of dealings was, 
howeyer, .such that none of the contraids was ever comi>leted 
except by payment of differences between the contract price and 
the market price in Bombay on the Vania (settlernant) day. It 
was held upon these facts that the contracts were by way oi 
wager lyithin the meaning of section 30 of the Contract Act. 
Jenkins 0. J. said : “Here in each the contract was made at 
Dholera, between men of Dholera, and under the rules ol 
Dholera, and from the evidence we know that the witnesses 
who have been called have not been able to indicate with 
certainty or even to suggest, with one doubtful exception, a single 
instance since the formulation of those rules in 1892 in which 
any one of the numerous contracts similar to that with which 
we are now^ dealing has been completed otherwise than by pay¬ 
ment of differences. Is it an unnatural or strained inference to 
draw from these facts that behind these apparently innocent 
dficuments there is a tacit and recognised understanding according 
to which parties wdio enter into these contracts do so without 


I U Bmn. 221 
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any intention of performing them otherwise than they have 
consistently and without exception been performed, that is to 
say. by payment of differences ? In my opinion that is * the 
reasonable and natural inference to be drawn ; it agrees with the 
experience of the past; and it represents the actual results in the 
particular instance we are now considering.” 

On the other hand, the modus operandi may be such as to, 
raise a presumption against the existence of a common intention 
to wager. This infrequently happens when agreements of a 
speculative character are entered into through the medium of 
brokers, and when, according to the practice of the market, the 
principals are not brought into contract with each other, nor do 
they know the name of the person with whom they are con¬ 
tracting, until after the bought and sold notes are executed.^ 

As regards feji mandi transactions, at the present 

time the presumption is that these are not mere wagering tran¬ 
sactions.* 

The subject is fully discussed in Pollock and Mulla’s ‘Indian 
Contract and Specitic Relief Acts’ and may be referred to. 

It is to be observed that in construing a contract with a view Construing 
to determining whether it is a wagering one or not, the court will of a cont- 
receive evidence in order to arrive at the substance of it, and will ract. 
not coniine its attention to the mere words, in which it is expressed, 
for a Avagering contract may be sometimes concealed under the 
guise of language, which on the face of it, if words were only to be 
considered, might constitute a legally enforceable contract”^. 

Contract of sale at an uncertain price is also to be distingui¬ 
shed from wager, as will be explained under sections 4 and 6 of 
tlio Act. 

Smuggling—infringement of rev^ue laws. 

At common law smuggling contracts are also illegal. When 
a party in England sent an order to (tuernsey for goods, which 
were delivered there by the seller in half ankers,^ ready slung, 
for the purpose of being smuggled into England, the court held that 
the plaintiffs, who were Englishmen, residing here, and p.artners 
of the seller in Cuernsey, were not entitled to recover*^. 

If the vendor is merely cogni/,ant of the intention of the pur¬ 
chaser to smuggle the goods, and confines himself simply to the act 
of selling, rendering no aid or assistance to the fnircliasers in the 
prosecution of the smuggling, tin Ihiglish Courfs will not refuse to 
assist him to recover the price'’’. 

In Wat^meU v, Reed\ the goods were sold, and delivered 

1 Soe Pollock & Malla, p. 220. 4 Shipment of foreign epinte in veeael* 

2 See Nerandas 8. Rathi v. Ghanshamdas containing less than 00 gallons wis 
A I. n. 1933 Bom. 348 and other an- illegal. 

thontics cited at p. 22S of Pollock and Briggs t. Lauieiicc (1789) 3 T.R. 434; 

Mnllah’s Indian Contract Act, 7th Fdn. I. B. II 740; See also Clugas v. Pen- 

8 Carlill v. Carbolic Smoko Ball Co. alnna (l791) 4 T. R. 466; 2 R. R. 442, 

(1892) 2. Q. B. at pp. 491 -492. See 6 Holman v, Johnson, I Cowp. 341; Pellccat 
also Onzewood v, Blone (18.51) 11 v. Angell, 2 0. M. and R. 311; 4 L. J. 

C. B. 596; Uni vernal Stock Exchange Kx. 326. 

V. Strachan (IH96) A. C. 166. 7 5 T. R. 5f9j 2 R, R. 675. 
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abroad, and the fovci|?ii plaintid‘ invoked the decision in//o/w^rtU'V 
Johmon^^ but was not permitted to recover, because it was found 
that he had ai<led the purchaser in his sinngj^Ung purf»Qses by 
packing the goods in a particular manner, so as to evade the revenue. 

In Pellecat v. Angell^. on facts similar to those in Ilolinan v. 
Johnson}, the following principles were laid down : That where 
the foreigner himself breaks ilie revenue laws of' England, as by 
taking an actual part in the illegal adventure, the couti-act will net 
be enforced ; but the more sale of goods hy a foreigner in a foreign 
country, made witli kuowhulge that the buyer intends to smuggle 
them into Englaml, illegal and may bo enforced. 

'i 

Ojunions have ditiered as to tJiereasoning of the court hi'Pellecaf 
V, AflffeU, Inhiany of the subsequeul ilecisions it has been approved 
tliough by some authuritics it has beep adversely crilifused" on the 
grouud that “no man ought to furnish another w itli the moans ol 
transgressing the law knowing that he intended to make that ust‘ 
of them’’, 

Tlie matter was considered recently in Foster v. Driscoll} 
TJiere a financier, a distiller, n linn ot shipbrokm's and another made 
arrangements to load a ship with a cargo ol wlii'^ky to bo carried 
a^'roHS the Atlantic and to be soM jii the United Slates, if that wore 

possible, or if not, in Umiada or on the higli seas at some ])ojnt 

whence if could be. smuggled mto tin' United Stales m \iolatioii ol 
the laws of that country. Jt was hold by a majority of tlie (h)Uit 
of Appeal (Uawrence midSanko), L. ,b(.‘t]iat the object o( the agree¬ 
ment being breach of inlernatloiial eoniity, the agreement was eon- 
trary to iiublic )))lle^ ami \oid. fii this ease stress ua-^ laid iiprm the 
fact that the Vmericaii lav\ intended t'> the iidnnged was not a mere 
revonuo law. Saiikey, U. d. very strongly ohsei ved • “An English 

eoniract should jMid will bo held invalid on account of illogalih 

if the real object and intention of the parties necessitates tfiem 
in joining in an oiuleavoui* to perform in a foreign and frieudU 
{‘ountry some h( t wliieli is illegal b.s the law of sucii cnantr>, 
iiotwithstaiidirig tlie f.ut that th u’e maybe, in a certain evumt. 
alternative luoiles or places ol, (leriorming nhich permit the 
contract to be ijcrfoimed legally/* 

On tlie analogy ol the English law referred to almve tho 
rules atiplicablo to linlia appear to be as tollows:— 

fl) If ill! the paiticM are subject to Indian law and piiv\ 
to the iileg il jmrpo.-c, the Coiitni< f cannot bo enfoiccd by tlie 
Indian Courts. 

/ 

(2) If the contract involves smuggling goods into India 
and is to ixj completed by d'divei v of the good i hi Indii), Ih,' 
Indian law govoi(if> the (‘outract as the place ot p< licumance oi 
it is India and it cannot be onforcod, even though the seller 

1 (1T7:»), 1 Omvp. 'jU. aii4 o2'I. 

2 'i 0. A K. .Sll, 4 ailG,4t 4 (1^211) 1 K, li. .1711 ((\A),ytL JK 

B. B. 723. B. 282 

3 Sue Byni^imin oit Sale, 71U Ed , pp, 
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be a foreigner, agsumhig tbat he was ])rivy io the illegal 
purpose, 

(B) If the contract were both made abroad and compieted 
abroad and the foreign seller actively aided llie purchaser to 
carry out his illegal purpose of Hmiiggliug goods juto India, he 
cannot recover under itb 

(4) But where the contract is made and completed iu a 
foreign, country and the foreign seller has not done anything in 
the way of furthering the illegal purpose, though he might 
be aware of the intentiou of the purchaser to smuggle them, 
he can sue for recovery^ 

(5) Where the performauce ol a contract iidVinges the 
revenue laws only ol a foreign state but its })erlormrmce is not 
illegal according to tlio law of India, the court will not take 
notic.e of (he revenue laws of the foreign state^. 

({)) But it the contract is to be jierformed in a foreign 
country and performance involves infrignement of the law. other 
than the leveiuic laws, of that country, tlie illegality by the 
loreign law can he pleaded in defence tt) an action hroiiglit 
lor non-perlormaiiee in an Indian Court 

See <ilxo under the heading Laws' in A))pcndix. 

Contracts with foreign enemies. 

"Il IS nov liilly established tlial the piesumed obje**! ol war 
being as mueli to cri])i)l(* the enemy’s commerce as to ca])tur(* 
his propoil\ a declaralion of war imports a ]U'o}iihilion of comm- 
i'reial nileri'oms(' and corresjmndeiico willi (lie iiihahitant of 
th(''euoiuy‘s eminiry, that such iulercourse exi^ept w'ilh tlie 
licence of the erow'u is illegal’.’* 

11 IS umler this primupic tliat at common law a contract 
!)i s.ile between a British subject and an alien enemy is void, 
all ('Oinmeri'ial iriTercoiiisc being strictly imohibiled wuth an 
alien enemy, save only wlien specially licensed by the Sovere- 
ign^ and cannot be eidoiced even after the conclusion ol peace'. 
And where an executory contract (including one between 
a British subject ami a neutral) involves in it.s performance 
trading or intercourse wuth the enemy it is dissolved on both 


1 Imo V, rsnniiDja (17111) i T. It. 

.pu;, 2 j{ n. W.iwniUI imed 

{1721) h T n -cJii, J U K i;7^) 

I K('c Holman v .Joliii^on {177^)) 1 Cowp. 
;U1; 1^ lO'cat V Aip^itil (1831)1 2 C M. 

U .11.41 H U. 72.^. 

:{ Smh) PcIKcd V Aiig( 11 (isr>i 2 (' M. 
ji-mI Ji .!! 1, tl H. It. 72-1 Hiilch 
Hii'l Foioiini MjciiUi InanaiH'' (n 
Hoiflnv il'.lie) 1 A. C’ tnV), hU “i!n- 
■ piilily aimoi.liiJK to tfioliiw m a (om, n 
e Miutiy (li en not afiocl tlio iiifudniS 
wlum 'p(o'l(nm«uco ot Hm emCaart 
(loos uol UsiH involve an iiilruigemotU 
of that law. 


4 hre Itallj PioHicrs v Pininpama Nuvjora 
Aziiar (1920) gK B 287, (J A; 
Seo also Fosim v. Dnscoll (1929) I 
K. H. t70, (\ A. roiK'Wmg the cases on 
this subps'l. 

r> lis]>osjto V. Hoiulei' (l8,^)7i (in Ex. Vh:i 
7 E and H 79.?, 779. 27 U J y B 
J7, lion. ll. 822. h 2,% Kershaw V. 
Kelsoy, lOOMais, 5151;. and see per* 
Loid Pawov 119021 AO at p. 499. 

() ,S<oBiandon V Noshitf (179-1). t* T.Il 
23; 3 JUl. 1U9; Potts v. Bell (1800), 8 
ibid 548; .5 K II 452 (E\, Ch,). 

7 WilhHon V. Pattoson (1817), 7 Taunt. 
430; 18 U. R. 625. 
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sides by the declaration of war. Nor can au alien enemy 
during? war enforce a coutr<ict made before the war; his rij^hts 
are suspended until the conclusion of the war but revives when 
peace is declared. But he may, in such a case, be sued by a 
British subject, aud may then appear and contract his defence*. 
Thus if ^oods are sold and delivered by a C-rerman firm to an 
English firm befoj'e war no action for the price can be main¬ 
tained (luring the war.^ 

A clause in the contract susfiending the contract for the 
duration of the war between the countries of the parties is 

void as against public policy, as tending to advantage of the 
enemy’s country and to the detriment of this^. 

The same prohibition attaches to the citizens of an allied 
state as upon the subjects of a belligerent .state/ 

With reference to civil rights, the test of “alien enemy*' 
KS not nationality, or domicile, but the place of residence or 
business®. Thus British subject, or a neutral, voluntarily residing 
or carrying on business in hostile territory, is regarded in this 

connection as an alien enemy, as adhering to the king’s enemies. 
(Conversely the subject of a hostile state is not an alien enemy 
if he neither reside nor carry on business in the enemy’s 
territory^ 

And if he )>p in this country by permission of the crown, 

he is fiuh proteefiohe regis, and in the same position as an alien 

friend®. So, also, is the subject of a neutral state, who, while 
engaged in the service of the enemy, has been taken prisoner 

of war, for his temjmrary allegiance t() tli(^ enemy is determined 

by his (uif)tiire*". 

A contract between two .‘^ubject.s ol a neutral state to ex¬ 

port coiitiaband of war to a belligerent ns lawful, and may be 
enforced in the courts of the lUHitral state*’. 

Agreements in restraint of trade. 

Section 27 of the Indian (Contract Act. 1872. dealing wntli 
this subject reads m follow's: - 

“Every ngreeiiient by nbich Rtiyoiie h icsliainetl fioin (‘xerciwng n lawlnl 
piofession, tinde or biiMnoss ol niiy kind, ib to that cKtent, void. 


( V Bowden (1687), 7 E & K. 

ni l, Eitfl Biobor A Co. v. llio Tiuto 
Co., (15)18) A. C 260: 67 L. J. K K r)3i 
Abdul Un/:ft3k v, Khaiidi Row (1917), 7 
41 Mad 2i:yr 49 I. C Bal, 

2 8oe HtMijfumu on Sale, 7th Edn., p 8 
,')25 and the ca8ea cUod therein. 

3 Wolf A Sons v. Carr. Parko A Co.. 

(1915) 31 T.L.R. 407 C A. 9 

4 Ert^el Bieber A Co. v R. Tinto Co, 
11918] A.O, 260. 

5 The Panaiiellos (1915), 85 L.Jf.P. 140: 

n2L. T. 777. 10 

6 Per Lord Liiulioy in Jnnvoo v. Diief- 
fontein Consolidated Miuo.m, (1902) A 
0. 484, at 505; 71 L T.K H, 8.57; Porter 11 
V. Frendonbnrg (1915) I K.B. 657 (C.A.) 

84 L,1.K.B. JOoi, Soe The Damiler Co. 

V, The Contineutal Tyie Oo., (1916) 


2 AC. 387, a? to a British tjMWj 
company under enemy contiul, 
gives It ('nemy status. * . j 

McCoimwl V. Hector (1802), 3 B. A P 
113, r)R.H 724 ^ 

Per our, in Porter v. Freudrnhnig 

supra: Re Maiv Lochess ot Suther¬ 
land (19l 5) 31 T.L.H. 248. 

Caseres v. Bell (1799), 8 T.R. 166, 
Porter v. Freudonburg. supra ; John¬ 
stone V. Podlar, (1921) ] A. C. 262 
(P.CU; 90 L.J.PC, 181. 

Spaieiihurgh v. Bannatyne (1997), 1 
B. A P. 163. 4 R.R. 772 : See Benjamin 
on Sale, 7th Edn., pp. 524 and 5‘i.5. 
Clia\ashe, Expartc gnizohook; In re; 34 L. 
J. Bk 17 The Helenas L.J. Adm. 2; L.R. 
1 Adm Adilison’s Law of contracts, 
UtU Edn p, 103 (B.K.I. Chap. Ill Sect. I) 



Sm. 3] AGREEMENTS IN RESTBAINT OP TRADE 1l 

A\r<J«j»Ron>-Ou6 who soils thd good-will of a business may agree with the buyer 
to refrain Rom oarryiug on a similar bminess, within speoiiied loeal limits, so long as ' 

the buyer, or any person deriving title to the goodwill from him, carrit son a like 
buHiness tbemn. 

Provided that such limits appear to the emirt reasonable, regard being had to 
the nature of the business.” 

Under the EnjjliHh law, a covenant or promise in a contract 
of sale, by terms of which either party is unreasonably retrained in ^ 
the carrying on of his trade, is against tmhUc policy, and is void. 

Originally, any agreement restraining an individual from carrying 
on a lawful profession or trade was considered to be absolutely void 
at common law. This was laid down as long ago as the Year Book 
of 2 Henry V\ where a bond given by one John Dyer, the condition 
of which was that he should not use the dyer’s craft for half a year, 
was held void. Colgate v. Jkicheler^ wavS an action of debt under 
an obligation, the condition being that defendant should not “either as 
apprentice or servant, or for himself as master or otherwise, use 
the trade of a haberdasher within the county of Kent, the cities 
of Canterbury or Rochester.” The court held that ‘this condition 
is against law to prohibit or restrain any to use a lawful trade at 
any time or at any place for as well us he may 
rest rain him longer times and more places, which is against the 
beiietit of the eommonwealth ; for being freemen it is free for them 
to exercise their trade in any place”. 

Tn course of time, however, the .severity of the common 
law doctrine was in its working felt as a great iiardship. The 
rigid rule was basiMi on the theory that the welfaie of the 
stitd repirel tint the skill, intelligence and enterprise 
of every imlividiial sliuiild he at the disjiosal of the 
jinblic It was snbse<jneiitly experienced that as a result ol it 
traders were unwilling to take apprentices, because ev^ery app- 
uMitice was a prospective rival, aud he could not, after the ajip- 
ienti(‘esiiip was over, be restrained from carrying on a comiieting 
trade oi' business. Ijikewise. persons who had carried on a 
hnsiness {or a long time and wante<l to retire were unable to 
sell their business, there being no inducement to any pnridiaser 
to buy as there w’us nothing to ])revent the seller from carrying 
on a similar business and eompeting wdth him. 

The rigid common law rule thus relaxed and the view Ihcu Doctrine of 
adopted was that total restraints may be bad bat partial rest- reasonable 
raints would be valid. The most important case on the subject is restraint 
Sordenfelf \. Maxiw Xordenjeli Cum (i: Ammunition (\\ Ltd"', 

In this case a patentee and manufacturer of guns and amimmi- 
tion sold his business to eompaiiv, and covenanted that he woubl 
not for 25 .\ears, except on behalf of the company, engage 
direilly or indirectly iii the business of a manufacturer of guns 
or ammunition, or in any husine.s.s competing or liable to com¬ 
pete in any w'a> with that for the time being carried on bv 
tlie company. The patentee liuving entered into an agreement 


1 Hemy ^ h, pi. 2f>. Benjanmi oa Kulo, '?th Edn., p. 535. 

2 Ci ‘0 El. 872 ; 8oe abo The Ipswich 3 (1894j A. C. 535; 63 L J. Or DOS 
'lailmS case, H C’o Cop. 63 a: 
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Indian law 


with other manufacturers of guns ami aramiinition, the company 
brought an action against liiin to enforce the covenant by in¬ 
junction. The patentee contondod that the covenant as involving 
a restraint unlimited in space, was ipso facto void. Law Macnau- 
ghten, L.C., said : 

‘‘The true viow a< the pre'*out lime, 1 think, is this, the pnblio have an 
interest in every peison t*arryin|^ on Ins tru'le iVeelyt sons the iadivklual. All 
inlurtVonee with indivnlual libeity ol aetioii in tradiri}^, and all restraint's 
of trade of theinseh is, if tliero is nothing inoie, as eontrary to publio policy, and 
Ihorefore void. This is the goneial rule. Jiut, there are exceplions, 

llcHtniints of tra<le ami inteihnence witli uulivnUia! libeily ot aetnm may b(' 
im lined liy the spctnal circiinistances ol a pirtieul'ii' case. 

It IS a sufficient in.stjtication, and indeed it is the only justilication, if Die 
fpstnction IS iwsfom/>/c-leasoiiablc, that is, in releiimci' to the iiitoresis ot the 
parties eoncf-rnc<l and reasonable in reference to Die interest of Die public.’ 

In this particular case the court lu'hl that the i-estraiut was 
reasmialile and therefore (‘nforceable. 

The ilistiuetion between' general and tniitial restraint thus 
disaiipeai’ed and now the only point is ytafsonahlr. Aeijordiiigly, in 
Vanronrer Malt (C* ^ake Ihrivimj do, \. Viuicourer flreirerics 

fJ(L\ wlnna* the appedanis iti consideration ol a snni of /‘If) (lOO 
undertook not to eugagi* for a periml of 1.') yiuirs in the business oi 
brewing ludw and to oonline iheuiseKa^s solids to the Inisnioss 
of brewing .svi/rc. tbe House id lairds bold that th(» bunbni 
of jiroving the agreement to lie valid will be on tli<' per.son seekmn 
to uphold it and tlie restnetive covenants lelnsi on not niily anionnted 
to a pnrrdirase id* protection ‘'again.st mere coinpeiilion’' Init were aKo 
^svide and uiii'easonablc as between the parties. 

Section 27 of the Indian (k'mtracf Act. iS7*2, is general m iis 
terms and dcciuros all agreements in I'estraiui of tnidi* void j)i‘o- 
tanto. m\M’e))t in the rase specified in t}M‘ eAteplinji rt: sale of good 
will of a business, ddie object apiiears to b:iv(‘ Icnm to pi'nteci trade. 

‘ Trade in India is in its infancy , and the Legislatui’e mav have 
wislieit to make the smallest rnimber of e\eoptioiis to the rub' 
again.st coiitractvj whereliv trade ma.^ be reslraineir’*. 

ddie law' in India is thufi \ 'aictically the same what the Eng¬ 
lish bnv was in llie beginning. TPo fiulian law makes no lad'iMvnce 
to the character of tin* restraint i.c, .o its bi mg gmioi-al or partial, 
but providt'H generally that every I’CsrraiiD is liad. unb'ss D falls in 
the exceptioh to this ^’e(‘tioir It has D'o-n observed’ that section 
27 ol the A<’t aims at “coniiacts by vddidi a ocvson preidiidt's him 
sell altogi'thej'eifhei foi n limitod time oi* ovi^r a /'nite<i aiea fi'um 
cyermsing his iindVssion, trad<g or biminess, not (‘oiitraots by wliudi 
ni the oxei’cise ol Iiis profi'.ssion. trade, <»i lin.'-'iness. lie enters int(» 
ordinaj'v agremnents with ]»er.sons dealing witii him which avo nmlly 
necessary for the I’arn ing on of his InrsmoN,/’ 

Rea.somdde comstruction must I o put upon tne section, and 
not one wdiudi would render v-nd the most common form i 1 mercantile 

l llOH) A (j. HI ~.V r. U, I* V. Jackson (iHTt.) 1 M»iU 134, 143. 

„DD-*.Ho I C 33, 3' Pei HHiidltv 3 ni Miickeii/ic v fStiia 

J tVi’Kill iaosley J ui Oakt’8 A Co v. nii'lh (lijtO) l3 M«d. 4*2, 475. 
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coiitra(5ts'. Tims a in an aji^repinent wlinveby the plain¬ 

tiffs ai^reod that they would not sell to others for a certain period 
any floods of the same devScri])tion they were selling to the defendant 
and there was obligation on the part of the defendant to buy was 
held not in restraint of trade^. Similarly an agreement to sell all 
the salt manufactured by the defendant during a certain period to 
the plaintiff at a certain price is not in restraint of traded In Pvem 
Sook u. DhttiHim VhamV' a <‘ontraci for sup|>ly on credit of goods 
for sale in a particular market containing a stipulation that if the 
goods were seat by the buyer to any other market a higher rate 
would be charged, was held not to be in restraint of trade. 

On the other hand, if the agreement while binding the manu¬ 
facturers not to sell their goods to any other person than the 
other contra(*ting party, does not bind the other ])arty to buy all 
the ju'odiK'o or any <lerinite quantity, it is in restraint of trade and 
therefore void. Where fweniy-nine out of thirty manufacturers of 
combs in the city of Patna agreed with E. S. to supply him with 
combs and not to sell combs to any one else, with an option to E. S. 
not to accept the goods manufactured if he found there was no 
market for lliem in Palna, tlalcutla, or else where, the agreement 
was held void*. 

In IJarhilns w Mtilutdeo^ the defendant agreed to sell a 
certain quantity of "olica sand to the ]ilaintifif and uinhu’took npl to 
sell to four spcciliiMl bicloiie^ and pay damages at a certain rate in 
case ol breacii, o( the undertaking. In a suit for damages on breach, 
the agreeiiieiit construed as one in restraint of trade, even though 
rlie actual degree ol restrictjou Wris not (dear Iroui the doenment. 

In a recent (ume refioitcd as AhiluJ Karim v. SJiPikh Duhar'^, 
a contract botwi'cn A and B rc()uiring B to sell hide.s on1> to A and to 
no body else w is lield manifcstl.v in partial restraint of B's 
exercise of liis iradi^ and as such Mud. Tn this case it was not, 
however, takmi into < onsideiatliui that there was a legal obli¬ 
gation cast on the lm\er to huy and that therefore the restraint 
was not objectionable and fell witliin the iiriiiciples laid dowm 
in Carlislefi AV/jZ/c/rs* (('* Co. v. Kirknaaih, Proot /Sook Dluneu'or 
(liand and Sadagopn v. Mackenzie referred to above. 

It is settled law that a bare agreement in iestraint of com¬ 
petition cannot be upheld Siudi an agreement (‘an only be sus¬ 
tained wdieii it is ancillary to some main iruiisa(‘tion and is 
reasonably neccssaiy in the inteiests of both parties in order to 
render that transaction elective and is consistent with the in¬ 
terests of the public^ 

There is also nothing in the wording of S. 27 of the Con¬ 
tract Act to sugg(‘st tliat the principle '>tat(^d tlierein dees md 
apply when th(‘ lesiraint (d ti‘ad(‘(u* luminess is for a liiiiited 
period only or is <*onlin(‘d to a partienUr area. Smdi matters 

1 13 Mad. Rtp 474 4 (1891) l7 Cni 320. 

2 Carlisles ,Nepli(?ws k Co. v, l.ickn.iuth 5 Sheikh Kalu v. Ham Sar.m Rhagat, 

Buoktearmull (1882) 8 Cul. 809. (1909) IH OWN. 388= 1 1. C. 94. 

3 Mack(3rizie v. Sfcnramiah (1890) 1.3 <1 A 1 R, 1931 All. 5H9~130 I. (M82 

Mad. 472; affirmed m appeal sib 7 A.I U 1937 Oudh 445=:no I.C. 470 
nomine Sadagopa V. Mackenzie (1891) 8 Premiji Damodar v. L, V Oovindji 
IS Mad. 79. « Co., AXE, 1943 Sind U7 
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nl partial restriction have effect when the facts fall with¬ 

in the exception to the section*. 

On the wliole attempt to invalidate a contract of sale of floods 
on the jxrouud of restraint of trade is not usually successful. In 
EUiman r. Currington^ it was held not to he in restraint of 

trade for a manufacturer to exact from the wholesale dealer a 

contract that the latter will not resell below a fixed jwice, and 

will also ref]uire on a resale a similar contract from the retail 

trader. In Palmolive v. Freedman^ it was lield by the Court 
of Afipeal that an a<j;reement not to .sell Palmolive soa]) “how¬ 
soever acquired'^ to the public under six jience a tablet in con¬ 
sideration of beinK on the plaintitf.s wholesale list and allo^\cd 
their wholesale discount was not injurious to the publii*. 

In one sense every aj^reement for sale of ^oods whether 

in esse or in posse is a contract in restraint of trade, lor if A 

agrees to sell ^oods io (\ he precludes himself from selling to 

anybody else. But a reasonable construction must be put on 
section 27 of the (Vmtract Act, and one which would render 
void most common form of mercantile contracts.'’ Thus, a stipula¬ 
tion in an agreement wherel>y the plaiiititfs agreed thal ilioy 
would not sell to others for a certain period any goods of the 
same description they were selling to the defendant is not in 
restraint of trade*. Similarly, an agreement to sell all tlie salt 
manufactured by the defen<lant during a certain period to 
the plaintiti* at a certain prii'c is not in restiaint of 

trade^ It is otherwise if the agreement, while binding the manu¬ 
facturers not to sell their goods to any other person than tlie 

other contracting party, does not bind tlie other party to buy all 
produce or any definite (piantity. In siicli a (*asethe agreement 
is bad as being in restraint of trade. Whoie twentynine out of 
tJiirty manufacturer^ of rnjjibs in the city ol J^atna agreed witli U 
to snp])ly him with combs and not to sell comhs to any one 
else, with an option to ]{ m»t to accetd tlie goods manufactured 
if lie found there was no maiKet lor tlieiii in Patna, (/alcutta, 
or elsewhere the agretunent was lodd void. And where A ag 

reed to purchase certain goods from B at a certain rate for 
the Oalcutta Maihet, and the (‘(nitract contained a slipnlation 
that if the goods were taken to Madras, a liigher rate 

shonld be paid for them, it was held that the stipulation lor 
the liiglier rate was not in restraint of trade". 

A contract which creates a pernicious monopoly may, 
liow^ever, be void as against tlie interests of the [inblic though 

1 Klicmchaiu] MniU'U’lifiiKl v. DayaUlu*! Buckteflrnmll (l8M2) 8 Pal 801) 

nm), A 1 it. 1942 Sin^l *.l4. VOl fl Maeken/.H’ v Stnr/muaii (181)0) JH 

1. 0.870. Mild 472 ; atl’inncMl m apppal suLiKaTi 

2 (1901)2 Ch. 275,TOL. J Oh 577. Sadagopn Kauuminl) v. Mackenzie, 

3 (1928) 1 Ch. 2117 ; 9.8 L. J Oh. 41 (|891)]5 Mad. 79 » 

(C. A ) See also Connors Bros. Ltd v. 7 Shaikh Kaln v. liain Hjiran Bhagat 
Comiora. A. 1. K 1941 p. e. 76 (P.C) ft (‘o' )3C. W.N:i88. For Mandtng 

4 Meckenzie v. filnramiah (1890) ofl'ois’' B. v Demers (1900) A.C. 103 

Mad. 472, at p. 474. prem Sook v. Diiunn chaiul (1890) 17 

6 Cavhsles, Nephews A Co. v. Ricknanth Cal. 32ii. 
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the onus is on the party alleging and is heavy especialU* 
where the contract is reasonable as between two parties'. 

Such restrictions, moreover, do not bind a sub-buyer from 
the original buyer, even if he has notice of them, for (here js 
no jinvity between him and the original .seller, and conditions 
cannot be attached to goods* though in the case of patented goods 
llie sub-bityer may be bound by such conditions, but only 
if he has notice of tllem^ 

It would seem that the eases which hold that monopolies Monopolien 
are opposed to ))nblic pobc.y and therefore void under section 23 
of the Indian tVmtract Act aie based on the theory of trade 
being free, in the interests of the community\ Grant of a 

monopoly in favour of a ])aii<diayat to sell vegetables in the village 
was held opposed to public policy and therefore void under section 
23 of the Indian (\mntract Act. 

Trade combinations 

Another matter fur consideration is how far trade combina' 
tions and price luaiiitaiiiing agreements will bo valid under the 
Indian (h)ntract Act. Such a thing mav arise where two or 
three rival firms find il more mlvantagcoiis l(^ combine with a 
view to maintain the level of prices and one member of sucli 
combination violates tlie agreement. Is it possible to enforce 

such au agreement in a Court ot Law ? 

An agreement between maiiutactureis not to sell their 
goods below a state 1 price, to jiay iirolits into a (‘onimon fund 
and to divide the businc'^s and piolits in ceitaiii proportions m 
not avoided 1)> tins section, and canmif be impeached as opposed 
to })iiblic policy under S. 23 (bj. The ipiestion whether an agree¬ 
ment wheiTby maiiulacturers agree with oiu' another to carry 
on their works under special conditions, or trmlers agree amongst 
themselves to sidl their wares at a fixed jirice, is in restraint 

of trade lias fieuueiitly arisen in Lnglish (kiurts. Such agree¬ 

ments have in some instances been disallowmd, and in others 
upheld, according as the restraints vvcie oi were not deemed 
to be in excess of what was reasonably sutlicient to protect the 
interests of the ]>arties concerned.* Agreements of tin's descrip¬ 
tion do not appear to be common in India^ 

In Uarihhai v. >ihantf MlJ the earliest c.ise on the 

subject four ginning fai'tone.s agieed to maintain a price level. 

On leference the court was eipially divided in ojiinion on 
the question whether such an agieemeiit was in restraint of trade. 

t Soo Att. Gen ot Austialin v. Adelnute 5 Tht‘ Inw is reviewed by the riouse of 

SH Co, (1913) A (’ 7S1. Ht p. 796 Lmd.sinUie reeent enso of Crottei 

2 Dunlop Pneiinintic Tyies Co, v. Hand Woven ole. Co. v. Veitth 

SelfHilge & Co. (191.5)) A. (' H4/. (1942) A. C l33, where cailier cases 

3 National Plionopraph Co. of An^tialia are considered and diacusaed. 

V. Meiiek (lyll) A. C 336 P.(]. C See Pollock & Mulla’s Indian Contract 

4 See Dcm Daval V. Narnin—A.I.H. (t92H & Spocitic llelief Acts, 7th Edn,p, 

Lab. S3~I00 I C. 859, follownij? 212. 

Somu Filial v. Municipal Council 7 (1897) 22 Bom. 861. 

Mayavaran— (1905) 28 Mad. 205. 
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In a later case in Fraader rfc Co. v. Bamhaif Ice Mamifacfur- 
ing Col where four ice ficto^ies aj^reerl to maintain the pnceH. 
this point again arose but it was not found necessary to decide 
it though the Judges were inclined to hold that the agreement 
was enforceable. In a later case reporte(l as Bholanath v. 
iMchmi Nanwi^, it was however, held by the Allahabad High Court 
that a combination among traders in a particular place to do 
business only among their metuber, paying })art of their prohts to 
a common fund and levying iines iii)on their members for 
breach of comlitions laid down hy the combination did not 
offend against S. 'll of the Indian Contract Act and was not 
actionable merely because it l)ronght protit to the (‘(unbination 
and indirectly damaged their tr«ide rivals. ‘It is iierfectly clear 
that the defendants did not unlawfully or by illegal means pro¬ 
cure any breaches of control m favoui of the plaintitls. There 
was no eonsjiiraey on the jiart of the defendants to com})el the 
plaintitls vendors not to supply goods to the plaintitfs. A cer¬ 
tain amount of pressure was brought to bear upon their (mn- 
stituents the object of which was that if the latter wished to continue 
to be members of the association they had to obev the edicts 
of the association and to cease to deal with outsiders. These 
persons had a choice of action. They were not the vicJims 
m any coercion on the ])art of the didendaiits. Where a person 
has a choice of one or oth(‘r of two (‘ourses with their attended 
advantages or disadvantages, coercion is not necessarily one of 
the elements imvolved in the tran.9iiction Thei'o Ava^ no organized con- 
spiraey on the part of the defendants to do liarm to 
the plaintiffs. The association of the defendants was formed witli 
the primary ol>je<'t of kcojung tlu' trade in tlieir own 
hands and not with the intention ol ruininj.' the iiade of the 
plaintiffs. The association theud'ore was not unlawful and tliere 
was no cause of action for a claim founded upon (iOiispira(‘.\. 
The plaintiffs are. therefore, not entitled to the relief claimed. 
An agreement in the nature of a trade comlunation for mutual 
benefit for the purpose of avoiding coinpetitiou is not necessa¬ 
rily unlawful, even if it may damage others^ The agreement which 
was held void in Sheifdi Kola v. AV/m Saran Bhaqaf was clearly 
not for tiie mutual henefit of the parties and was an attempt to 
create a moDO[)oly. 

Price maintenance agreements are valid in English law.* 

Other cases invalidating the contract. 

The genera] rules relating to fraud and coercion contained 
111 sections 13 to to 10 of the [ndian Contract Act a])))ly to con¬ 
tracts of sale as between the immediate parties to the contract, 
sections 11 to 30 of the Act dealing with complications which 
ni’ise when rights of third parties become involved. 

1 (1915) 29 Horn 117. 3 Daulat Kam v Dharain Ohand, AIR. 

2 A, I il 1931 All. 83™53 All. .5311 A l934Lah. liO; l4fi I. C 1030. 

full disciiHsion of the authorities will 4 (1909) 13 C. W.N. 388 cited at p. 73. 

be found in the judgment; Hee also 5 See Imperial Tobacco Co., v. Parelay 

Kub^r Nath V. Mahali Ram (1912) 34 (1930) 2 A. E. B. 515 

AH, 587. 
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Similarly, an agreement may he avoided on the ground of 
mintake, on the principles laid down in sections 20 to 22 of the 
Indian Contract Act^ 

Clause (h) of section 2 of the Indian Contract Act states that conditions 
‘ail agreement enforceable by law is a contract’. As regards the of contract 
sale and purchase of goods, it is competent for the parties to 
expressly declare that arrangements made shall iirifiose no legally 
enforceable obligation on either of them. Such arrangements, 
therefore, are nnl contracts ; but if goods are actually supplied 
in pursuance of the terms of such an arrangement, the seller may 
enforce the payment of the price by an action.^ 

Assignment of contract of sale. 

There is no speiuiic provision in this Act or in the Indian 
('ontract Act which deals with the assignment of contracts of 
sales ; consmiueiitly the rules governing the assignability of, and 
the elf(3cts of assigning, a contiact of sale depend upon general 
principles of law. The general rule may be said to be that the 
burden ol a contract may be assigned without the consent of the 
promisee ; but the benfit of a contract assignable if there is no 
obligation aniieved toit. and If no personal qualification of con¬ 
siderations were the foimdation of the contract. 

Novation must bo distinguished from assignment ami is a 
matter ot agreement between the jiartios. 

The simplest cases arisi* \\ here the goods have been deli¬ 
vered and the right to receive the jirice is as.signed, or where, 
the price liaving been paid, the right to receive tlie goods is 
assigned. The contract may provide for a senes of deliveries, 
or the {piantit N, quality, or the time of the delivery may depend 

on the wishes or needs of tiie parties. All these points will be 

found discussed in notes under relevant sections of the Act. 

In any case it is only the benefit of a (‘ontract whicli can be 

assigned. The assignor cainmt get rid of liis obligations. The 

most be can do is to perlorm througlf bis assignee, he him¬ 

self remaining liablel 


I Hcnveii Hi'oa, v. Hindloy & Co 

3 K. B. ; Smith v. Hughes 
(1871) L. B <5 Q. B. 597:Uaff)es * 
Wiohelhaus 2 H. AC. 906, 

133 R R. Hli3 ; Bell v. Lever Bros. 
Ltd. 1932 A.C 161 


Heft Rose and Fumk v Ciompton 
11926) A.C 4iJ> and n«to« niidor 
aeciiou 4 of the Act. 

Chaimons, Rale of 1 Mh 

EdUit p. 13, and oummentarics oh the 
Int\ia» Contract Act 1872. 
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I CHAPTER II. 

I FORMATION OF THE CONTRACT, 

Contract of Sale. 

4 . (1) A contract of sale of goods is a contract 
whereby the seller transfers or agrees to transfer 
the property in goods to the buyer for a price. 
There may be contract of sale between one part-owner 
and another. 

(2) A contract of sale may be absolute or con¬ 
ditional. 

(3) Where under a contract of sale the property 
in the goods is transferred from the seller to the buyer 
the contract is called a sale, but where the transfer of 
the property in the goods is to take place at a future 
time or subject to some condition thereafter to be 
fulfilled, the contract is called an agreement to sell. 

(4) An agreement to sell becomes a sale when the 
time elapses or the conditions are fulfilled subject to 
which the property in the goods is to be transferred. 

Sale and agreement to sell—meaning. 

This section reprotluces section 1 of the Entjlisli Sale of (too(1h 
Act, IH93' (except for the fact that the latter contains a defini¬ 
tion of “price”), and replaces section 77 of the Indian (Contract 
Act*, Section I of the English Act is declaratory of the common 
law. The section shows clearly the distinction between a sale 
( 0 <|fftpleted sale, as it is sometimes called, or bargain and sale or 
»dlo and delivery as used to be called at common law) and an 
agreement to sell. The word “agreement” in “agreement to selT’ is 
used in the sense of an enforceable agreement or a contract, and 
not jn tlie sense of an unenforceable agreement as would follow 
from the definition given in section 2 of the Indian t'ontract Act. 


According to this section, a contract of sale of goods is a 
contract whereby the seller (a) transfers or (W agrees to transfer 
the property in goods to the buyer for a price. A contract of 
sale may be— 


1 

•‘i 


Beo Appendix iA). 

Section 77 of Die Indifin Contract Act, 
1872 (since repeal©<l) reads as follows:- 
‘‘Sain 1 .S the eUehanffp of propei’ty 


i'oi a price It involves the transfer 
of the ownership of the thing sold 
from the seller to the buyer,” 
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(l) Absolute ; 

(1) Conditional. 

It is sale or exenited contract when under a contract of 
sale the property In the ^oods is transferred from the seller to 
the buyer. 

It is an agreement to selP or executory contract, when pro¬ 
perty does not pass until 

(1) some future time, or 

(2) subject to some condition thereafter to be fulfilled, 

An afireement to sell*’ bec'omes a sale 

(1) when the time elapses ; or 

(2) the conditions arc fulfilled subject to whitdi property 
in goods is to be transferred. 

There may be a contract of sale between one part-owner 
and another. 

This section removes the confusion that had been caused by 
the (lelinition of sale in section 77 read with section 78 of the 
Indian Contract Act. A contract of sale of goods now clearly in¬ 
cludes a mere agreement to sale as well as an actual sale, The 
Special Committee observed^ 

^ The (lislitiction between a sale and an agreement to sell wliieh was not 
‘oear in Chapter VII of the Contract Act has hcen eleaily bioughl out. The 
<lishnction is \ery necessaiv to (leteiinme the iighCs aoU hahilitieb ot the pnitie.s 
to the contiact.” 

(Generally speaking, with regard to specific or ascertained 
goods the property is transferred and sale is completed by offer 
and acceptance, fhough the payment of price or delivery, or both, 
may be postponed, unles-' the parties clearly expre.ss a contrary 
intention. In the case of una.scertained good? the property is 
not transferred until a latter date, and until thQn there is no 
completed sale but merely an agreement to sell. 

The question whether the transaction is a sale or an 
agreement to sell is of some importance, (i) Sale is a contract 
plus a conveyance, and agreement to sell is a contract. (2) In 
sale the buyer at ouce becomes the owner and usually has the 
risk ; under an agreement to sell the seller remains the owner 
and the risk is with him (S. 2b). (if) On breach of an agree¬ 
ment to sell the buyer has only a personal remedy against the 
seller. Hut if after a sale the seller deals with the property 
as his Own (e.g., re-sells them) the buyer apart from his rights 
cx-coniractu can sue the seller for conversion. The buyer can 
ulso in some ca«es follow the goods in the possession of third 
parties. (4)' If after a sale the buyer makes default, the seller 
may sue for the price, but if there is a breach of an agreement 
to sell, the seller can only sue for damages.* 

1 IVp rt of the Spoem) Committee Edn. p. 9 See also Stein Forbes 4 Cp. 

f Appendix 0 .) y. County Tailoring Co,, (1916) 86 

i Sde Chiilmei‘8. Sale of Goods Art, lltb 4- J. K. B. 448 
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Essentials of a contract of sale—sub-section (1). 

The transfer or agreement to trmHier o{ property in a tbin^ 
from one perscni to another for a prw constitutes the essence of 
a contract of sale. It includes a mere agreement to sell as 
well as an actual sale. Property is defined in section 2 (11) of 
the Act as meaning ‘the general imoperty in goods, and not 

merely a special property.’ ‘Price’ means the money considera¬ 

tion for a sale of goods.^ 

Seller and To constitute a contract of sale there must be a transfer 

buyer must or agreement to transfer of property from one person to another, 

be different or, in otlier words, the seller and ihe buyer must be different 

persons. persons. Hence it has been said that if a man purchases his own 
good.s there is no sale. Thus if the buyer be already the owner 
of that which the seller purports to sell to him, the transaction 
is nugatory. “The parties intended to effectuate a transfer of 
ownership : such a transfer is impossible : the stipulation is nafurali 
ratione 

It is, however, provided that one co-owner may sell to an¬ 
other and therefore a partner may sell to his firm and a firm may 
sell to a partner^. The position is different in the case of a 
member of an ordinary club. Where an\thing the property of a 
club, foi instance, intoxicating liquor or ii’eal, is supplied by 
the club to a member of the (dub, who ])ays tor it, the trans¬ 
action though resembling a sale. is not a sale 
The transaction is a release of the joint interest 

of the other niemhers of the (dub In substaiu'e tlu* member 

IS consuming liis own propeity and the mode of payment is a 

matter of internal arrangement regulated by the rules of the 
club and agreed to by the member on his ad- 
miiision^. Members of a club or voluutar> st)ci(dy are undivideii 
joint owners, not part owners. 

There are certain apparent exceptions to the general rub^ 
that a man cannot buy bis own goods. Wher(' one person has 
by law the right to sell anotluu* person’s goods, that other iierson 
may purchase his own goods. For instance, permits, 
a man may piir(diase Ills own goods sold under an execution 
or distress and similarly a bankrupt may buy his own goods 
from his trustee. But a trustee or an auctioneer or any one 

having a fiduciary character, is precluded from becoming a pur¬ 
chaser by the geneial policy oi the law which prohibils an 

agent from selling to himseir. 


1 Section 2 (Id) pi th(3 Acl 

2 Hell V Le\ei Uro*. Ltd (1932) A. C'. 
161, 218 per Loid Alkin, citing (kmper 
V. Phibbs (1807) L. U. 2 H. L. 149. 

3 Ite Mao'ftren : ex p Cooper (1879) 11 
C'b. Div. 18 A 

4 (liaffv Evans (1882), 8 Q. B D 373, 
878; Davies v Burnett (1902) 1 K. 
B ()6i); Hmnpbre.v v. Tudgay (1915) 

1 K. B H9 : Metford v. Edniardi 
(1935) 1 K B. 172 ; as to status of 


m(?nibei‘ ot piopiietuiv club, aee 
Bund V. Wells (|89d), 44 (^1 D. 661. 

5 Sev under ibe English law King v. 
England (1864) 4 K & 8 782 ; PlaRy- 
coed Colliol'ie.s Co v Paitridgo Jones 
and Co. (1912) 2 K, B. 54.) (distrainer 
taking goods ai the appraised lalue), 
Mooie V. Singer Mfy Co (1904) IK. 
K. 820, C, A (dntraiuei buying at 
auction g( ods d.sliained) ; ex parte 
Villars (1874) (L, B. 9 Ch. App. 432. 
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Tbe second essential is that there should be a transfer of the 
ahmlute or general property in the thing sold ; for inlaw a thing 
may in some cases be said to have in a certain sense two owners 
one of whom has the general, and^tlie otlier a special property in it : 
and a transfer of the special property is not a sale of the thing. 

See also on pages 44 and.'4r). 

To constitute a contract of sale, consideration for transfer must 
be money, paid or )»roniised, according as the agreement may be for 
a cash or a credit sale ; but if other consideration than money be 
given, it is not a sale, (jouds may be given in consideration of 
work and labour done or for board and lodging% all of which are 
contracts for the transfer of the general and absolute property in the 
thing, but they are not sales of goods. 

Moreover, the money must be given as the price, that is to say, 
as a quid pro quo on a transfer of property on a sale. It is not 
every transaction involving a transfer of jiroperty and a payment 
that constitutes a sale ; the pavment niav be the motive for making 
a gift, or for giving some benefit bv agreement or otherwise^. 

Contracts of sale distinguished from other contracts. 

It soiuetiuies liap})ens that a contract is disguise<l in siudi form 
that it aj)pai(*ntly ap[»ears to be a (‘ontract of sale but when its 
nature is analysid it is diseov(‘red that in reality it is not a contract 
of sale Inif some oth(‘r contract in disguise of a contract of sale. 
As tli(‘ Sale of (toods Act apfdies only to (‘ontracts of sale and to no 
othei contiacts (S. (lb,/n/iYi), the (piestion whether a particular 
contract is a <‘niiti aet of sale or some othei contract is a question 
of sulisiancc and not merely a question of form. It depends on the 
real meaning and nature of a contract whether it is to be construed 
as a contract of sab‘ or exchange, or a mere guarantee lor the price, 
or a bailment on trust, or a contract of del credere agency, or a 
contract ol sale on commission, or a coniract of loan on security or a 
mortgage, or a contract of luring, or a <‘Ontract to do work as agent 
or a li<‘ense to get mineral ])rodncts from land, or a pledge, or a 
gift, or an award or a suiqily of iHjuor for wages. 

So although a contract may he clothed with the form of a 
contract of sale or may contain terms inijilying that it is a contract 
of sale yet if on its true c’onstruction it ap]>ears to lie some otlior 
kind of contract eti'eid will b(‘ given to it as such and the provisions 
of this Act will not apply. 

Where the. consideration for the transfer of the property in 
goods from one ])erson to another eonsists of the delivery of other 
goods, the contrac-l is not a contract of sale, but is a contract of 
exchange or barter^ But if the consideration for such a transfer 
<*onsists partly of the delivery of goods and partly the payment of 
money, it seems that the contra(;t is a c.pntract of sale^. If the goods 
are to be paid for by money and other goods, on which a fixed value 
is put, the contract may be treated as one of sale for the aggregate 

1 See Keys v. Harwood (I84()), 2 C B. ‘S Hanison v. Luke (1845) l4 M. & W, 
9(»5 ; 15 L. J. 0. P. 207. 

4 Aldndgev. Johnson (1857) 7 E &R. 885, 

2 See Benjaniui on Sale; 7th Edu, 110 11. R. 875 ; Sheldon v. Cox (1824) 

p. 3. 3 B. C, 420. 
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Sale dis¬ 
tinguished 
from gift 


sum as the price\ If the goods on either side are delivered any 
money balance payable may be recovered as on a contract of sale*. 
Similarly, if the exchange is made for goods or alternatively for 
price, it is sale^ * 

Thus, where H2 bullocks, each valued at £b, were to be exchanged 
for 100 (|uarters of barley at £2 per quarter, the difference to 
be paid in cash, tlio contract was treated a,s a contract of sule^ 
But where goods were supplied on the terms that they were to 
be paid for by the hill of a third party, without recourse to the 
buyer if tlie bill was dishonoured, the contract was treated as ex¬ 
change not sale^ 

There must he saleable ])roperty to he transferred in exchange 
for the price. Accordingly money cannot be the price of money. 
The change of a CTOvornment currency no! for money is not a 
contract of sale, for it amounts io an Cvchange of money in another 
form. ‘‘Either form being legal tender it is impossii)le to say that one 
IS the price ot the other'”. Foreign money or currency and coins of 
determinations or issues forincrlv (‘urrent m the jurisdiction, but no 
longer BO, are howevuu, chattels which can lie bought and sold. 
In Moss V. Hancock' a tivepound gold [ue(*e of the Jubilee yeai 
which was current com, and also a (uinosity and of greatm* value 
than its doTiominatioii, was stohm from the pros(>cntor and sold for 
five pounds to a dealer in curiosity. The thud was coiivnded, 
and an order for restitution was made On a cnsf‘ statol, the court, 
drawing the inference of fact that tlie com was ^ol(jg^s a (Uiriooty, 
and was not pas.sed as currency, held that the order was light 

It also appears llmt when* toreigii monev is takmi in exchange, 
for any other kind of chattel (unless it has Ikudi made legal timdtu' 
and perJiaps unless it IS current lu custom at a settled rate! the 
transaction is not a sale, but barter. 

The legal effect of a contract of barter is praidicalK the same 
as that of a contract ol sale, oiii\ such tiansaction does not come 
under the Sale of (roods Act Again, lh<M'emedie«i in the two eases 
are dillerent in form, tlmugli not in .substance. 

Where goods are tninsferuul by one person to another wnthout 
any price or otlier coiisideration being given in retiuai, the transac¬ 
tion is c,ailed a gift ft is not sale^ 


1 Hands V. Burton (IHOS), ti East 3P1 ; 
12 Digest 4r>9, 

2 Sheldon v, Cox (1824}, .$ H A (! 420, 
Ingram v. ShirlfV, (ISin), Slaik 185,311 
Digest 601 tbalaneo stiui'k payahlo 
in money), Oaiey \ Pyko (isaii) lo 
Ad. and £1. 512 ; 30 iMgesi C4<! iv) 
balariop struek). Halsbniy Lav^s ot 
England 2nd Edn Vol XXIX,p. O' 

3 South Austrahau Insuranee Co. v 
Randcll (18(59) L. 11 3 P. 0. 101 

4 Aldridge V. ,Iohrison 11857) 7 E & B. 
885 ; 2(5 L. J. Q. B. 296. See also Har¬ 
man V. Keeve (1856), 25 L, J 0. 257. 

5 Reid y. Hatchinsun (1813), 3 Oamp. 
351 * 

6 Empress V Joggessur Moehi (1878) 3 
Oa). 379 ; Mathra Das v. Ilamauand 


(1878) P K No 73, Dasaundi v Imam 
ml-Dm (1905) P K No. 18 

7 (1899) 2 Q B III, 86 L J Q B. 657. 

8 Co<‘liina<i v Mooro (1890), 25 Q 
B D 57, C \ for* di'^tmrtion hctweoi) 
sab* and gift m English la'v 

Ai’cordmg to English law a gift 
without delivery does not pass the pro¬ 
perty in the goods even though the gift 
IS assented to bv the donee, but it will bo 
good if it IS made by a deed Re Seymour 
(1913) i Ch. 475, Bnt there may be 
constructive deiivery-Kilpm v Ratley 
(1892) 1 Q. B 582. Under H. 123 of the 
Transfer of Property Act, a gift is ineoni- 
plete without delivery except when it la 
made by a rejjislered instrument, 
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Contract of sale distinguished from contract of work and 
labour. 

There are certain contracts in which one of tlie parties enga^eH 
hiiiiself to (3o some work for the other and to supply his own 
material for the completion of the work for a pecuniary or other 
consideration to be paid by the other party. The question then 
arises whether the finishsd article or the materials supidied by the 
workman should be considered as ])iir(diased by the other party. 
There can be no contract of sale unless the contracd- con¬ 
templates the delivery of a (dialtel as such and not merely the 
affixing? of a chattel by the workman to land or some other 
chattid.* 

A contract of sale of ^oods is distinguished irom a contract 
fur work and labour. The distinction is often a fine one and 
opinions have dittered miicli as to the test for distiniruishin^^ between 
those two contracts, but siiK^e tlio case of Lee v the f^oneral 

rule seems to be that if the contract is intended to result in trans- 
fervin^ for a ]>nce from k to B an article in wh:Vh B had no previous 
liropevty, it is a contract ol saled. A contract of sale is a contract 
whose main oiqect is the translev of the jirojierty in, and the 
delivery of the possossKui of, (dratted as a chattel by die buyer. 
Whore the mam olijoct of woik undertaken by the )ui> co of the 
]irico is not the transfer of a chattel qua (diattid the contiact is one 
for work and labolll•^ The more recent view is that it is the suiis- 
tance of tlie c.ontract that is to lie p:one into. It the siihdance of the 
contract is the ‘production ot sonietliinjt to be sohi as a chattel, 
then that is a sale of eoods. But if tlie substance of the contract 
IS that skill and lahoui have to he exercised for the [U'odmdion of 
the article and that it is only ancillary to that that tdiere will pass 
from tlie producer to his (dieiit some materials in addition to t]i(‘ 
skill involved, the substaiK'c ol the contract is skill and 
it wall not be a sale uj goods'. Wliat is the jiosition xvlieii an artist 
])aints a jiicdure for a picture dealer who supjihes him with canvas, 
])aint, and brushes ? 

In the words of Stephen .1, ‘‘the true piiiiciple of these ('uses 
appears to be that neither the book when printed nor the deed wdien 
drawn is the absolute [iropeidy of the jirinter oi solicitor ; the 
autlior's cofiyn^lit in the book and tlio client’s interest in the deed 
(pialify their proprietary ri^bts. ]f the printer being unpaid, were 
to sell the cojiies to a publisher or d tlie solicitor, not getting his 
costs, were to threaten to destroy the deed, modi could be restrained. 
A book is more than a bare combination of ink and ])aper, I should 
say the material used in making it liad ceased to exist as such and 
that the new product was the property of the employer, subject to tlio 
juinter’s hen and other remedies lor the price of his labour.’’*' 


1 Sfio Claik V. Biilmer, 11 M. <fe W 241, 4 Hot' HalsLuiy, Laws ol Euf^laiid, ‘2ia1 

Reid V. Macbeth and Goaiiy, Ed Vol XKIX, p. 14 

A C. 223, 6 Clark y. Mumlord, 3 Camp 37 , Gralliu 

2 (l8fU), 1 B & H. 272 ; 39 Digest SbO. v Aiinilage, (1845), 2 0. B. 330. 

3 See Chalmers, Sale of Goods Act, 1893, 0 Law Quarterly Hoviow (An article by 

11th Edn, p. 5. Stepfion J.) 




THE tNDtAN SALE OE (iOOOS ACT 


ft4 


t^ec. 4 


The following illustrations will perhaps clear the point >~ 

(1) The confraet was that the plaintiff, a printer should print 
for the defendant a second edition of his book, the plaintiff to find 
the materials, including the paper. Held, that this was not a 
contract for the sale of a thing to he delivered at a future time nor a 
contract for making a thing to be sold when completed but a 
contract to do work ami labour, furnishing the materials*. 

(2) An action was brought by a dentist to recover <€‘21 for 
two sets of artilicial teeth made for a deceased lod>, of whom the 
defendant was executor. Materials were wholly found hy the dentisl. 
Held, to bo a contract for the sale of goods.^ 

Referring to Claif v. Yates^, (Vompton J. obK 0 rve<l : ‘d do not 
agree with the proposition that wherevu*r skill is to bo exercised in 
carrying out the contract, that fact makes it (‘ontraid for work and 
labour, and not for the sale of a dial tel. 11 may be, the (‘auso of 
action is for work and labour when the materials supidicil are mere 
ancillary, as in the case put of an altomey or printer. Hut in the 
preseni case, the goods to be furnished, riz., the teeth, are the 
principal subject-matter ; and tlie case is nearer that id a tailor, who 
measures for a garment, and afterwards sup])lies the article iitte<l.” 

Blackburn J. said: “If the contract he aiicli that it will result 
in the sale of a chattel, the )>roper form of action, if the employer 
refuses to accept the article when made, would be for not 
accepting. Hut if the work and labour be l)(‘stowed in such a 
manner as that tlie result would not be anything whu h could 
properly bo said to be the subject of sale, then an action for 
work and labour is the proper remedy. I do not tlmik that tlie 
relative value of the lab’iur and of the materials on which it is 
bestowed can in any <‘ase be the test of wdiat is the cause 
of action ; and that if Henvenut. Cellini had contrro’ted to 
execute a w'ork of art for another, mucli as the value of the 
skill might exceed that of the materials, the contract would have 
been nevorthdess, for the sale oi a i battel.’' 


(H) The defendant orally coininissinned tlie plaintilf, an aitist 
to paint the portrait ot a la<ly and promised to ))ay guineas there¬ 
for. The defendant suhseipiently repudiated the contract bcloro 
the )»ortrait was completed. In an action by the plaintitl tor the 
agreed jirice of portrait :-~ 

J/eJd, that it was a contrad for work and labour and not for 
the sale of goods, as the substance of the contract w'as that skill and 
labour should be exercised upon the jiroduction of the '])ortrait and 
that it was only ancillary to that contraid that there would jiass 
trom the artist to his customer some, materials, namelv, tho paint 
and the canvas, in addition to the skill and labour involved in the 
production of the portrait^. 


1 0)Ay V. Yales 2J) L J, Ex 237 , 1 H. Ji R. 555. 

&N. 73;in8R R, 4()1 3 Rubiusou v. ftiavo.s (1935) K R. 

2 Lee v. Gnfiui (l»6l) I B. & S 272, !24 579. 
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Slesser L« .F, observed : “If Blackburn J. meant to state that 
whenever there was an agreement whereby a (diattel would ulti¬ 
mately have to be delivered there was of necessity a sale of the 

chattel, he is stating the matter too broadly .Normally, in the 

cdass of cases wdiich we have here to consider, wdien the work has 
to be done in order to make the chattel fit for uitimate delivery to 
the purchaser, there will always bo, er nearly always l»e, some 
material which at vSome stage or another will have to be delivered, 
and if that be the only lest, so that the ultimate delivery of some 
material decided that the subject-matter is the sale of goods, I would 
find it difficult to understand how such cases as tlie delivery of 
written documents of parcdiment by a solicitor, which have always 
been agreed to be questions of work and not sale of goods, would not 
fall wdthin the category of sale of goods. Hut 1 think that the authori¬ 
ties are clear to be the contrary, notwithstanding the weighty obser¬ 
vations of Blackburn 

(4) Where an attorney is employiMl to draw a deeil on jiaper 
and with ink furnished by him the contract is for w'ork and not for 
the sale of goodsk 

(5) A fiicture dealer, whose sole (►bject was to acquire soine- 
tliiiig which he might sell in his business, engaged an artist to paint 
and deliver to him a picture of a given subject at an agreed ))rico. 
It wuis held to be a contract for the sale of goods*. 

(G) In Dixon v. The London Small Arm? f the Secretary 
foi war issued tenders for the supply of a number of rifles, to 
he made according to the ))lamtirt‘’s patent, and the defendants 
contracted to suiiply them at Ids. each the stock in the 
rough and the steel tube for the liarrel being supplied out oj 
(lorernmenf stove'^ their value \)s\ Hd. to be deducted from the 
pVKte. In the iiiatiulacdure the <lefendaiits applied the plaintiff's 
paten! to the hreecdr action of the riHes and being sued 
for nifringment of patent pistilie<l as being servants or agents 
of the Crown, the (h'Own having the right, it was contended, to 
use by its servants or agents a patented process without com¬ 
pensation to the patentee. It was h(dd hif the Court of Queen’s 
French, that the contract, w^as not for the employment of a servant 
or agent at a salary or w'ages, hut .simide and ordinary contract 
for the manufacture ami supply of goods. On appeal, tins decision 
wms reversed hv the Court of Afipeal, who held that the patentee 
was not entitled to compensation, as the defendants had been 
directly employed by the (hown to manufacture the articles, and 
that the fact that they were also contractors, ami vvete hot working 
in the workshops of the Crown was iiriinalerial Init the 'lecision of 
the Queen’s Bench was unanimously restored by the House of Lords* 

The question whether a certain contract of the nature des¬ 
cribed above is for sale of goods or for work and labour done which 
ultimately may ])roduce a chattel whiidi is delivered to the purchaser 
has vexed jurists from the earliest ages. Accoiding to the Civil 
Law as linally scttleii by Justinian, the test whether a contract was 

1 Per Blnckbiirn J. m Lee v. Ontriii 287. 

(iHtU) 1 B. & 8 272. 12 + H. B 55»r>. 3 (1876), 1 A. C 632 , 1 Q. B. 1) 38+ 

2 Isaacs v. Hardy (l88+), I Oah. B 46 L J Q. B. 617 (0 A) 
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locatio conductw operL<i or empiio veiidifio depended upon whether 
the material was supplied by the. employer or by the workman. 
That view appears to have been accepted by Bayley J. in the case 
o{ Afkimon V, /ie//M)ut this was repudiated in (rMffon v. Armt- 
fage^ where a person was employed not only to make but to invent 
the machine for a specilic purpose ami it was heild that he could 
at all events recover the value of his work and materials 
independently of the question whether there was a contract of 
sale or not, and has not sim'e been followed. The Euj^lish doctrine 
is far more elastic lu this matter than lhat contained in the 
Institutes of dustiman or in most of the foreign (hvil (/odes. The 
rpiestion of the ownership of tlie material on which the work is 
done IS not conclusive of the matter, as has been noticed above. 


In Enjiland under tlie old system ol pleading a plaintiff mijilit 
lose his cause if he sued c f/, for woik and' labour when lie should 
have sued for pnods bargained and sold or ^(»ods sold and delivered. 
A^ain, section 17 of the Statute of Frauds now replaced in Entjland. 
by seedion 4 of the En^^lish Sale of (foods Act, requires certain 
special kinds of prool to establish a ri^ht of action on the contraet 
forthesaJeof ^oods above a certain value. Distinelion between 
eontraet of sale and eontract for work and labour is therefore of 
importance under the Eniujlish Act There is no provision in the Indian 
Act corresponding to section 4 of the English Act and conseiiueully 
sneh points cannot arise in India in the same manner ; still the 
decisions under the English Act ictoried to above explain clearly the 
)irinciple8 involved. 

In Dr. llarri'to \ T, // Prttre^ Dr. Baretlo, a dental smgoon, 
Mied for the recovery ol Ks. 175, tlie price of a set of ai titiiual 
teeth made b> Inin f<»i th(» ilelendant. T R Jb'in'(‘ d'lie defemlant 
coidemled that no definite jiriee was hxed tor the teeth, that alter 
Htting on 251 h tliey were iound to be nnsatisfa<'tor\ and so lie took 
them for a trial of t\v(< days at the plaint ill's reipiest, that he found 
them to be so defective for various reasons spvrihod bv linn, that he 
returned tliem with the letter dated 27th May, 1955 and again with 
a latter on the following dav Imt that the plaintiff'sent them hack on 
both the occasions. The trial court found tliat the price was not 
fixed at Bs. I7f>. tliat tlie set was given on trial and that it w'as found 
not lit. The suit was therefore disnii.ssed and it was held that the 
Sale of (ioods Act applied and on revision the oj‘(b»r was upheld by 
the ffigli Court following Lee v. Ovifliif. 

Anothei interesting iioint as raised. In the eases where tlioie 
IS no sale of goods, is the thing [iroduced as a whole the maker’s 
absolute profierty ‘r’ Tlie answer apiicais to bo in (lie negative, 
notwithstanding that part, or even tlie wdiole, of the materials may 
have been liis pioperty. lu (he other Ccose, he might, liowever, if he 
found it possible and profitable, and if not restrained by patent, 
copyright or ane other similar law make in duplicate or in greater 
numbers chattels of the kind ordered, fulHl his special contract, and 


1 8 B A C. 277, 28S 

2 2 C. B, m ; 15 L. .T. (C P) 


3 A 1 K 1939 Nag. 19 
* (18151) 1 B. A 8 272--~-.121 E R, 716. 
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sell the others to persons- In IKron v. London Small Ai'ms 
cited above, one of the questions pointed out by Lord Penzance was : 
“Tf the defendents, while the breech-actions were bein^; manufac¬ 
tured, had sold some to other persons, would that alone have j^iven 
the (h'own a cause of action ? The answer was in the negative.” 

Where an architect was employed to carry out alterations in 
a buibiing and preparing plans for that punmse, it was held that 
the pro])erty in these plans passed on payment ot the remuneration 
provided under the contract^. This shows that although a contract 
may be a contract to do work and not an order tor a speidfic article, 
yet the property in the article produced may pass to the party 
giving the order, 

Contract for work and materials in not a sale and has been held 
not to come under S. 17 of the Statute of Frauds (now S.Iot the English 
Sale of Goods Act, 1H03) according to which certain contracts for 
sale of goods should be evniencod by a memorandum in writing. 
From this point of view the distinction is not mutenal i|i this coimtiy. 

Sale distinguished from hire purchase agreement. 

Hire purchase agreements mn‘<t lie careinlly distinguished from 
coiitrar'ts of sale on uistnlment basis. Jn iine-jiurcliase agreements 
goods arc let for a (‘(U'tuin term at a lent pa\al)le b\ monthly or 
other instalments, and the liiiei has tlie option ol imrchasing them 
on pa.\ ineiit either ol I he total amount of all tlie instalments or oi 
that amount, togethei with some Inithersum ami it is stipulated that 
the hirer shall 1 einaiii theand shall not beemne tlic o/rncr 
ot the goods unless ami until he shall have paid the whole amount 
agi'eed upon as their prn‘e, and that the latter shall have the right 
to resume possession of the goods on the liinu’s failure to pay any 
of the instalments ot rent or aiiv other bieach b\ the hirer ot the 
teims of the agreoinent. 

If the hirer' in effect agrees to buv the good.s though the price 
IS to be paid b> instalments ami not uieich ucipiires an ojition to 
pnrcliase tlieiu m lutui'e, then the contra<‘t is a contract of sale 
and not a conti'act of iiiring. In this case the bn\er is bouml to pav 
the full pi’ice be it bv instalments, and the owner* is mititled to the 
full balance of the un]iaid jmi chase prnm, it apart has tiecn paid 
already. The jir-operty in the goods passes at once to the purchaser, 
who has, immediately on sale, a I'lglit ol action for possession as 
against the owner, irrespective of the ])a 3 mont of the price or part 
thereof. 

In Lee v. certain fiiimitni'e wms let to one Lloyd 

under an agreement w^hei'cby Lloyd agreed to pay “as and by way 
of rent” the sum of £l on May (i, and a fuidher ^'um of €{H) 4s on 
August 1. The owmer had power on default in pa\ merit, or* on 
removal of the furniture without Ins consent, to take possession of 
the goods, in which ca.se previous sums paid should lie apiu’opriated 
to rent only ; but if the hirer duly paid all the instalments and per*- 
formed all other agreements, tire rent should cease, and the goods 
Hhonld then, but not before, become the propei’ty of the hii’er. 
Before all the instalments w’ore paid, Lloyd’s wife sold and delivered 
the furniture to the defendant. In an action by the owhot’s assignee 
for detention of the goods it wans held that the defendant hail a 

1 (1876) 1 App. Cas. at p 653 3 (1893) 2 Q B. 318 ; 62 L J. Q, B. ,591 

2 Gibbon v. Pease (1905) I K B. 810 C A (0. A ) 
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good title as Lloyd had “agreed to buy’^ within the meaning of 
section 9 of the Factors Act. 

In Helby v. MaHhetcs^ the circumstances were similar excei)t 
that the hirer had the option to return the goods, while remaining 
liable for arrears of hire. It was held that the hirer had not “agreed 
to buy^’, and the owner could recover from the pledgee of the 
hirer. The etfect of the contract was that the owner had made 
an irrevocable offer to sell, but the hirer had not bound himself to 
buy, and so there was no mutuality of sale. 

Thus the distinguishing mark of a true hire-purchase agree¬ 
ment, as distinguished from a sale, is that the hirer should have a 
right to terminate the agreement at his pleasure, and that the 
di.stinguishing mark of an agreement which is a sale, and not a 
hire-purchase agreement, is that the hirer “should be bound to 
pay the value of the goods by way of instalments without any option 
to cancel the agriuunent, if he so wished before the full value ut the 
goods is ])aid^ 

By a contract in writing between H H. and a cycle manu¬ 
facturing company, H. H reejuested the (‘onipaiiy to supply him 
with a bicycle and undertook in consideration of his (bung so to j)a\ 
to the applicant corporation a deposit and the lialance o( tlie 
liurcha.se price by instalments at tlie address of the applioant 
corporation. By an agreement in writing between H. H. and tin* 
applicant corporation H. H. agieed that lu ('oiisideiutioii ol tin' 
bicycle being supplied to H. H. on the terms of the said order should 
H. H. make default in due payment of an\ instalment or instaluients 
of the pi'K'e of the bicycle the vhole sum shall imuuMliatelv become 
due and “I will, on demand, pay the same to you in Ijomlon.” 
The bieyc le was supplied to H. H on guarantee for the balance 
due. H(dd, that the proposed action was founded mainly, if not 
wholly, for the sale oi goods for which ])aymeiit was to be made 
by in.stahnentl 

It must depend on the terms of tlie contract whether it is lo 
be regarded as a contract of hiring or a coniract of sale, and tlic 
terms of tlie contract sliould be interpreted as a wdiole"*. The 
differences betw^een a true hirc-purcliase agreement and a contract 
of sale are important when the rights of tlnrd parties come to be 
comsidered. 1 f the contract is a contrar.t of salm the huver’s deli- 

Ve ry or transfei’ ol the goo/ls ppitov plodg<^, or 

i spoHition Iqt value to a^persoii tit -ki^tf ip ^^d 

notice of the soller’A right is ns valid’ a.s if If w^re express )y 
anthori.sed by the seller, even tliouLdi the instalments had not been 


1 (1895) A. C 471 , 8oe aJso Edwards v 
Vaughan (1910), 20 T. L li 545 (O.A ) 
(sale or return). 

2 See also Mahabali Prasad v. H, N 3 
Palmer™- A. I. K 1932 All, fi07; Auto 
Supply (Jo. Ltd. V. Ragliunatha Chetly 
:=:^A. I. ll 1929 Mad. 884: Cole v 
Nanalal Moiaijr—*A. I, B. 1925 Bom 
18“(1924) 49 Rom. 172=:92 I. C. 

191; Bhimji N. Dalai v Bombay Trust 4 
Corporation (1930) 54 Bom. 381-—124 

I. C. 800~A. 1. R 1930 Bora. 306; 
Peroiyal Ltd. v. London County Coun¬ 


cil (1918) 87 L. J. K. H. 077 wheio 
there is option to purchase the buyer 
IS under no obligation to order goods 
Box V. HhorevliUh County Court Rt- 
gistrar and another ; Ex-parte Saxon 
Finance Corporation, ltd. (1938) IK B. 
402 ; 8eo also As.soejnted Distributois 
Ltd. V. Hall (1938) 2 K. B. 83 (C. A.) 

8ee McEnlire v. CroBsley Brothers 
(1895) A. C 457, 467, and cases cited 
in note See also Saraj and Sons v. 
I O’Bnen—A 1. R, 1931 Ml 759. 


who has from the outset agreed to buv the lyoods and his disDOsit ions 
of tte v-Ai-i/f flti- tho bailor of the 

KOodsJl^save in so far as they may be justified as an assignment 


ofthe hirer’s rights under the agreement®. In such a case if the 


hirer purports to sell the ,goods the owner will only be able to 
recover from the sub-purchaser who bought from the hirer the value 
of his, i.e,, the owner’s interest and cannot recover the full value oJ 


the goods. 


The plaintiffs let a piano under a hire-purchase agreement 
whereby the hirer had the option to imrchase it by payment of a 
certain number of quarterly instalments, but was to remain a bailee 
only until the last of the instalment was paid, the hirer having the 
right at any time to terminate the agreement by returning the piano 
to the plaintiffs. The hirer paid several of the instalments, but 
bef(»re they were fully ])aid sold the piano to the defendant. In an 
action of detinue and conversion in the county court the defendant 
paid into court the amount of the remaining unpaid instalments 
Held, that the defendant had acquired the rights of the hirer under 
the agreement before anything had been done to terminate it, no 
instalment being then in arrear, that the measure of damages was 
the amount of unpaid instalments, and that the plaintiffs were not 
entitled to recovm’ the piano or its full value, but only the amount 
paid into court^ 

The (lefeinlaiitH proprietors of a cinematograph theatre on 21st 
August 1941, agreed to Iniy from the plaintiff and the plaintiff 
agreed to sell to them, a i*inematograj)h projeidor and its accessories 
tor the sum ot Rs. loOO on the tollowing conditions : (l) The 

buyers were to pay as an advance the sum of Rs 1000/- wh'<‘h was 
to be treated as security tor the due performan<*e by them of the 
contract In the event of default on their part, the Rs. 1000 
was to be forfeited. (^) The balance of the purchase consideration 
Rupees 8500, was to be paid in ten equal monthly instalments 
commencing on dOtli September 1941. (8) If the buyers default- 

e<l, the vendor had the option to adopt one of two (‘ourses. He 
could forfeit the advance, ui.sist on the return of the machine and 
its accessories and charge rent therefor at the rate of Rs. 350 per 
month for every month the articles remained in the hands of 
the buyers. In the ulteniative, the vendor could demand imme¬ 
diate payment of the entire balance of tJie purchase consideration 
with interest at six per cent per annum. (4) The property in 
the machine was not to pass to the buyers until they had paid 


1 Section 30 (2) post; Lee v Hutler, 
(1893) 2 Q. B 318. 

2 Helby v. Matthews, (1895) A C. 471 ; 
Payne V. Wilson. (1895) I Q. B. fi53 ; 
Lewis V. Thomas, (1919) I K. B. 919 ; 
Clopal Taka Bam v. Sarabji Nusserwarr 
ji (1904) 6 Bom. L. R. 871 ; M(3 Keauie 
and Oo. v. Muhammad Aii Khan=:A. I. 
B. 1929 0. 155==(1929) 4 Luck 510^ 
U5 1. 0. 102; Abdal (^uadn v, Watson 


and Sous Lid.~'A. I, R. 1930 Bang. 
236 dissenting from Maung Ba Oh v. 
Motor House Co. Ltd.^^A. I R. 1929 
Rang. 368—7 Rang. 431-120 I. 0. 
132. 

3 BelsnEe Motor Supply Co. v, Cox. 
(1914) 1 K. B. 244 ; Wbiteley v. Hilt, 
(1918) 2 K. B. 808. * 

4 Wbiteley Ltd. v. Hilt, (1918) 2 K.B. 
808, 
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tinguished 
from a con¬ 
ditional 
agreement 
to buy 


“On sale or 
return”— 
option to 
sell—no 
contract of 
sale till 
option ex¬ 
ercised. 


the purchase price in full. The defendants having committed 
default in the payment of instalments the question was whether 
the plaintiff was entitled to forfeit the deposit and to insist on 
the return of the projector with hire at the rate agreed upon : 

Held, that the contract was not one of hire purchase as an 
essential feature of a contract for hire purchase namely the option 
given to the prospective purchaser to terminate the contract and 
return the chattel was absent^ 

Under the hiring agreement, the hirer has a right to return 
the goods at any time, and thereby relieve himself from any 
furrher obligation as regards the future instalments a thing which 
he cannot do if the contract be a contract of sale^. In the case 
of a contract of sale, if possession of the goods is retaken by the 
seller by reason of the instalments being in arrear he cannot 
usually speaking, recover the aiTears\ whereas in the case of a 
hiring agreement he cau^. 

An 0])tion to buy must be distinguished from a conditional agree¬ 
ment to buy. In v. Whale' the plaintiff agreed to buy land 

from P. “subject to pundiaser’s .solicitor’s ap])rocal of the title,” and 
in consideration the plaintiff agreed to sell a motor car to P. “com¬ 
pletion of such sale to be ('arned out Himultaneonsly’^ with the 
sale of the land. Shortly afterwards the plaintiff lent the car to 
P. who sold it to the defendants, purchasers for value ami without 
notice of the plaintiff^s title. 7/c/(/, that the defendants had a good 
title. Assuming the interdependency of the contract lor the land, 
and that for the car, the jdaintiif had agreed to buv the land, 
though conditionally on his solicitors apinoval. and has m)t merely 
an option; accordingly the agreement foi the car was also condi¬ 
tional, and a contract of sale could be conditional under section I 
(2) of the Act fcon'csponding to section 4 (‘J) of the Indian Sale of 
Roods Act, 1930], and the defendants had therefore “agreeii to buy.” 

A delivery of goods to a bailee on Ihe terms that if they are 
not returned within a tlxed or a reasonable time, tlie bailor shall 
have the option of treating them as sold, lu which case the option, 
if the goods are not ndarned, rests with tlic bailor only, and the 
property pa.sses when he exercises it^ 


Sale distinguished from bailment. 

Bailment is defined to be a <leliver\ of goods, on a condition 
expressed or implied, that the\ sliall lie restored by the bailee to 
the bailor or according to his directions, as soon as the purpose 


for which they were bailed shall 
reclaims them'. Wlou’c tlie terms 

1 0 J. 8iibbara>alu v \ ItM A N 
Annainalai Chettiar, AIK 194+ MaU. 
626, 

2 Mahabah Praaad v. H. N Palinor“A. 5 
I. a 1932 All. 6(17-(1932) All 781-=^ 

141 L C. 615. G 

3 Hewiaon v. Kicketta (1894) 63 L. J. 

Q. B. 711 ; Attorney General v. Prit¬ 
chard (1928) 27 L. J. K. B. 661. 7 

4 Brooks v. Beirnatein (1909) 1 K.R. 98. 
The Auto Supply Co. Ltd. v. Baghu- 
natha Ohetty—A. Lit. 1929 Blad. 888j 


be answered, or kejU till he 
\re that the liailee shall pay 

.^2 Mad S2y 121 1. (1 593 , Abdul 
Qndn v WaKon «)»d Sons Ltd — A 1. 
K 1930 Bang 236 

(1917) 2 K. H 4H0 (i; A ) 86 L J. K. 
H 130.5. 

Maiiders v Williams (1849), 4 
339; 39 Pigeat 508, 1258, 80 B. R. 688. 
See notes under 8. 24 of the Aot. 

See Law of Bailment by Sir William 
Jones, p. I ; Chitty on Contracts, 
Chapter XIV ; Benjamin on Sale, 7th 
fidn, p. 175, 
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money or deliver some other valuable commodity to the bailor, 
and not return the identical subject-matter, either in its original 
or altered form, this is a transfer of property for value and not 
a bailment^ The test is whether the party delivering the goods 
18 entitled to the speeilic return of what he has delivered. 

Where corn wos deposited by a farmer Avith a miller, to bo 
used as part of the miller’s (mrrent consumable stock, subject 
to tbe right of the farmer to claim at any time an equal quantity 
of wheat of similar quality, or, in lieu thereof, the market price of 
such quantity, it was held that this was a sale and not a bailment-* 

The pur]) 0 .sca for which goods may be bailed are various. 
The inincipal arc the following. They may he merely deposited 
witli a friend to kee}), or lent to him for use, or left in the 
custody of a warehouseman or wdiartinger, or they may be entrusted 
to a earner to convey to a distance, or to an agent or factor to 
sell; or they may he pawned (or money lent, with or without 
a power to sell them, or let out to hire. In all cases of bailment, 
however, tlie simple rule still holds, that the property in goods 
can belong to one party only ; and when any goods are bailed^ the 
property still remains in the hailo/. The possession of the goods, 
however, is evidently for the time being with the bailee. But if, 
while goods are in bailment, a tliird person should become possessed 
of them, ami should wrongfully convert them to his owm use, the 
right to recover possession will in some degree dejiend upon the 
nature of the bailmenf^. 

Sale distinguished from agency. 

A contract of sale may really be a contract of agency by 
which tlie agent i.s authorised to sell or buy on behalf of the 
principal, and make over either the sale jiroceeds or the goods to 
the principal, though the agent ma> have a lien tor his remune¬ 
ration and other cliarges incurred by liim. In such cases it is 
immaterial how the contract is desenhed the real point for consi¬ 
deration IS whether the agent is to sell or buy on his own behalf 
or on behalf of another person ; in tlie latter case it would he a 
contract of agency only. Each case, of course, must be decided on 
its own facts, though sometimes the <listinction between a contract 
of ‘sale or return' and a del credere ugency is very fine. The true 
relationship of the pai ties 1ms to be gathered as an luference of 
fact from the nature of coflU’^t, its terms and conditions, and the 
tennmologv used by the ^urijos \6 by no means decisive of the legal 
relations}! I p“. 

It may be noted that as against an agent there could be no 
action for price or for damage for non-acceptance or non-delivery, 
but there could be an action for accounts for proceeds of sale 

1 Hee Houth Australian Insurance Po v. Lewis r. Thomas, (1919) 1 K, H. .319. 

Randell (1869). L H. 3 P. C 101 ; 4 8oe Williams on Personal Property, 
Bentley Brothers v. Motcalt’c and Co 18th P4n„ p. 58. 

2 K. B 548. 5 See author’s ‘Law ot Agency’ p. 21. 

2 South Australian Insurance Co v. See also Ex.-parte White, cited above, 

Randell, (1869) L. R, 3 V 0. 101 followed in Suryaprakararaya Mudaliar 

3 See Frankhn v. Neato, 13 M A VV. 481; v. Matheson’s Coft^e Worka, 21 t C. 

The Odessa, (1916) A. C. 145,158. 1.59, 323. 
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effected by him or for damage suffered by the principal for the 
agent not carrying out instructions. The essence of sale is the 
transfer of the title to the goods for price paid or to be paid. The 
transferee in such case becomes liable to the transferor of the goods 
as a debtor for the price to be paid and not as an agent for the 
proceeds of the re-sale. The transferor is not concerned with any 
subsequent fluctuations iii price and loss or gain to the goods. The 
essence of agency to sell is the delivery of the goods to a person 
who is to sell them, not as his own property but as the property of 
the principal who continues to he the owner of the goods and there¬ 
fore entitled to control their sale, as for instance, to fix their price, 
to dictate the terms of re-sale or to re-sell the goods. He cannot 
demand the price of the goods before re-sale but only such proceeds 
as ac(‘rue to him on such re-sale. Where by the terms of the 
contract between the (Tovernment of Mysore and a company, the 
company were appointed the selling agents of oil manufactured by 
the Government : bound to keep regular books of accounts of all 
oil received or sold, to remit the sale proceeds loss commission to 
the Government Bankers liable for all moneys recoverable on sales 
effected without raising any question of bad debts and the Govern¬ 
ment had also the right to fix the maximum prices at which oil 
should be sold by the agents: it was held that tlie contract between 
the parties was one of agency and not of sale’. 

A person to whom goods are sent to be sold, and who is at 
liberty to sell them at any price he pleases, he paying a fixed price 
for them to the owner, is not an agent^. On the other hand one who 
guarantees payment of the price for goods disposed of by him is an 
agent, for if lie were a buyer he would be directly liable for tlie 
price, and a man cannot guarantee Ins own debt^ 

Where the real effect of a transaction ig to transfer to a person 
all the rights an owner of property in return for a price the 
transaction will he deemed to be a sale, though it may be called an 
agency or guarantee^. 

Where the ])laiiitiffs were appointed ‘ sole selling agents’’ for 
three years for all the bricks manufactured by the detendauts, and 
the latter sought to terminate the agency at the end of two years, 
it was held that the relationship was one of vendor and purchaser 
and not that of principal and agent^ 

The main test to determine whether a person selling goods 
supplied by other is his agent is whether ho is sup})o.sed to be 
selling his own goods when the time for sale comes or whether 
he is supposed to be selling the goods of his principal, for the 


1 Sitaramclmr v. Govt, of Mysore, 8 Mys. 

L J. 385 4 

2 Nevil, In re, White, Ex parte, h R. 

6 Ch. 397 ; 40 L. J. Bankr. 73 Cf, W.T. 
Lamb & Sons v. Goring Briok Co. Ltd. 6 
(1932) 1 K. B 710, 0. A See al&oTho 
Kroiipnnce8Hn (1917) 33T. LR. 292 

R C., 1918, p 154. 

3 Ex Rnghl (1879) 10 Ch. D, 5r6 


C. A. 

Hutton V. Ljppert, (1883) 8 A. C. 309 ; 
Pye V. Bnlish Automobile Syndicate, 
(190C) i K. B. 425. 

Lamb & Hons v. Gonng Brick Co. 
(1932) IK B. 710 ; See also Werner 
V. Haiib, (1910) 1 K. B. 285 cited 
undei 8. 24, and Baliha/ar a son v. 
Abiwath (1919) 6 Rang 1 P. C. 
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liability of an agent to render accountw is based on the assumption 
that he is dealing with money or goods entrusted to him', fn this 
case an agent of a match factory entered into a contract with a 
third person to promote sale of matches. The latter was required 
to pay for the goods before he was allowed to sell them. The 

profits of the sale apparently went into the pockets of the latter 
though the agreement was silent on this point. Held, that the latter 
was not an agent of the former but only a favoured buyer. 

Contracts are sometimes entered into by an indent by which Indent 

one party authorises another to ' place orders” on its behalf, the transac- 
relation being that of principal and agent^. In Holmen Wilson tions 

& Co, V. Balo Krista De}, the expression “to purchase yourself or 
through your agents on my account and risk” wa.s held to denote 
an agreement for agency, and wholly inconsistent with the notion 
that the person to whom it was adilrossed was invited or entitled to 
sell his own goods^. 

When a merchant m one country oiders goods to be jiiir- ('ommis- 

chased for him by a commission agent in another country the sion agents 
relation between them is that of jirincijial and agent though the abroad, 
commission agent, when despatching goods to his ])rincipal, has 
some of the rights of a seller e.g. a right of stoppage in transit 
“When the order has been accepted by the commission agent 
there was a contract of agency, by which he undertook to reason¬ 
able skill and diligence to procure the goods urderd at or below 
the limit given, to be followed up by a transfer (from the commission 
agent to the principal) of the property at the actual cost, with the 
addition of the commission; but this super-added sale is not in 
any way inconsistent with the contract of agency existing between 
the partles”^ In Ccissahaglotf Gibh^, the ])laintitf merchant in 
Ijondon gave orders to the defendants, commission agents in 
Hongkong, to buy for him ten cases of finest “dry new cro]) Persian 
opium”. Defendants could not procure the opium ordered and 
shipped opium of inferior (piality. The plaintiff' sought to make 
the defendants liable as vendors for the difference between the 
market value of the goods ordered and those actually sent ; but it 
was held that the plaintiff coiibl not treat the defendants avS ven¬ 
dors, but only as agents who would be liable only for the actual 
loss sustained by the plaintiff through their negligence. “The 
contract of principal and agent is not turned into a contract of 

1 Firm Phnl Chand-Nem Chand v. sappliei of anna fo the Ooveinmenl 
Ag^arwal Battery ManufacInrinR Co. according to cortam specifications. ‘ 

~A. I. R. 1958 Lah. 814; sec also 2 See Mahomcdally v. Schiller Dosogue, 
liivingHione V. Rush, (1901) A. C 327 13 Bom. 470, for a full diacussion of 

(P. cj ; 70 L. J. P. C. 58 and Kelly V. law at, to indent tiausactioii and the 

Eiidertoi), (1913) A C. l91 , 82 L J. admissibility of costom relating 

P. C. f)57 (offer of an agency tor sale thereto, 

distinguished from an offer to sell) ; 3 (1927) 54 Cal. 549. 

Dixon V. London Small Arms Co., 4 Hec also Paul Reier v. CliotalaMl»04) 

(I87(i) 1 App. Oas. 632 cited at p 85 30 Bom. 1 and DayDm Price & Co v. 

manufacture of goods foi his principal Kohuniotollah (1925) 29 C. W. N. 422. 

hy an agent contrasted with a contract 5 Per Blackburn J. in Ireland v. 

lor tlfc sale of them by an indepen- Livingston (1872) L. R 5 H. L 395, 

dent coniractor). It was hold that 408. 

there was no contract of agency 6 (1883) 11 Q. B. D. 797. 

between the Government and the 
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seller and buyer for the purpose of settling the damages for the 
breach of duty of the agent/’ By 8. 45 (2) of the Act seller includes 
a consignor or agent who ha«» himself paid or is directly responsi¬ 
ble for the price- 

In Mohomedidhf Pirlhan v. Schiller Dosogue <£* Co.\ the 
corpmission agents were hold to constitute themselves as agents to 
“place orders,” i.e. to elFei't contract of purchase on filaintiffs’ 
account with the manufacturer and that there was no relation of 
buyer and seller. In Paul Beier v. Chofcilal^ it was held that 
according to the custom of trade in B^nnbav, when a merchant 
requests or authorises a firm to order and to biiv and send goods to 
him from Europe at a fi\ed prici^ nett, free godown including duty, 
or free Bombay Harbour, and no rate of remuneration i.s specially 
mentioned, the tirm was n'lt hound to accimnt for the price at which 
the goods were sold to the firm by tlie manufacturer ; and it did 
not make any difference that the firm received a coiniriission or 
trade discount from the manufacturer either with or without the 
knowdedge of the merchant. 

It has been held under the English law that an award that 
one ))arty to the arhitration shall deliver goods to the other on 
being paid a certain sum has not, even thougli the latter tenders the 
amount, the effect of transferring the property, unless the former 
a.ssent8 to the transfer^ 

Contract to make and deliver set of false teeth if a contract 
for sale of goods. 

Where a contract is lor a chattel to be made and delivered it 
is clearly a contract for the sale of goods A contract to make 
and deliver a set of false teeth is therefore contract for the sale of 
^goods and the principles of the Sale of Uooils Act apply to such a 
contract/. ^ 

Contract of sale may be absolute or conditional -sub¬ 
section (2). 

The word '(contract'has not been detined in this Act, hut has 
been detined and explained in sub-section (h) of section 2 and section 
10 of the Indian (’’ontiact Act 1872 In order to determine whether 
a particular agreement amounfs to a contract within the meaning 
assigned to it by that A<d, the following questions are to be 
considered : 

(1) Whether the parties to the agreement were c.oin])etent to 
contract ? 

(2) Whether the agreement was arrived at with the free con¬ 
sent of the parties ? 

1 13 Bom 470. See als(» Veiikataclialain rosPlI and recover flamago. 

V P. Iyengar, 47 M L. T. 312 ; Harry ' 2 (J904) 30 Bom. 1, 23. 

Merodith V, Abdulla, (1918) 41 Mad. 3 Hunter v Kicc (1812) East,, 100 : 
1060 ; Commission agent wan allowed 13 K. H 394 ; see Benjamin on Sale, 

to recover damage tor breach ot 7th Edn, p. 4. 

contract of hOle and Hardal v. Pobind 4 Baretta v, Prtwe, A. I R 1939 
Ilai, (1929) 31 Bom. L. H. 508-could Nag 19. 



S«C. 4] ABSOLUTE OR CONDITIONAL CONTRACT OF SALE 


95 


(3) Whether it was supported by a lawful consideration ? 

(4) Whether it wan entered into for lawful object V 

(5) Whether the agreement is not expressly declared to be 
void by any provisions of the Indian Contract Act ? 

If the answers to all these questions are in the athrmative 
taking into consideration the provisions of the Indian Contract Act, 
the agreement amounts to a contract. If the answer to any of them 
is in the negative the agreement is not a contract. 

The parties are at liberty to impose any condition on the 
fulhlment of which the sale will be completed and the property 
will pass. 

A contract of sale may be absolute or conditional, ,as the 
parties may please, as it is consensual. (Conditions may be either 
contingent or promissory i.e., may he either sWtements or promises 
to be made good or jierformed by the party by whom they are made, 
or collateral events or contingencies there being no ]>roJiusor 
that the event or contingency shall hap])en. And conditions 
of eithei kind may be conditions precedent or (Conditions subsequent 
or in the terminology of the civil law, suspensive oi resolutive 
the former suspending the obligations of the {iromise until the 
condition is fulfilled and discliarging him d d is not iulfilled; the 
latter providing lor the dissolution ol the contract on the happening 
of the Riiecitied event. There may he conditions concurrent also 

Again, such conditions may be exju’ess, and in certain cases 
may be implied. In Taiflor v. the did’endant had 

agreed to give the plaintitf the use of a innsio hall for the purpose 
of a concert. Before the day of a ]>erfonuance arrived, the music- 
hall was destroyed by lire, and Taylor sued (^iklwell for damages 
for breach of the contract which Caldwell, through no fault of his 
ow'n, was no longer able to perform. It was held that such a 
contract must be regarded as ‘subject to an implied condition that 
the parties shall be excused in case liefore breach performance 
becomes impossible from the perishing of the thing wilhout default 
of the contractor’. The principle of Taylor v. Caldwell was 
applied in Howell v. Conpland^, to a case wheie the contract 
was to sell *200 tons of potatoes grown on land belonging to the 
delendarit in Whaplode’. The jiotatoe.s Were not in exi8t(‘nce at 
the date of the contract, but the land, when sown, was capable 
in an average year of producing far more than the quantity of 
potatoes contracted for There was failure of crop from disease, 
and the seller could deliver only 80 tons. In an action for non¬ 
delivery of the residue, the defendant was held to he excused from 
further ]>erformance, there being an iiiiidied condition. 

Another example of an implied form providing for discharge 
in certain circumstances is a contract, made by a common earner. 
Such a contract usually means that the carrier promises to bring 

1 B. A 8. 826 ; 32 L. J. Q. B. 164 ; 129 Sannidhi Gondayya v. Jlloori Sabbaya 

R. R. 578. =:A.l R. 1927 Mad. 89~(1926) 51 

2 (1876) 1 Q. B. U 258, C. A., also Mad. L. J. 663-99 1 C. 459, 
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the goods safely to their destination or to idemnify the owner for 
their loss or injury, Whether happening through his own defemlt or 
not. But his promise is defeasible upon the occurrence of certain 
excepted risks,--the ‘act of God’ the ‘king’s enemies’, and also 
injuries arising from defects inherent in the thing carried. This 
qualification is implied in every contract made with a common carrier 
and the occurrence of the risk exonerates him from liablity tor loss 
thereby incurred^ 

In Sannidhi Gundayya v. Illoori Subfuiya^ the contract was 
for delivery of bags of rice by railway waggons. Both the parties 
knew that the Government had imposed waggon restrictions which 
interfered with easy transport. The defendant was unable to supply 
according to the contract and pleaded impossibility as a defence. 
The court held that he was discharged. 

In the case of contingent contract the obJigatioas of one or 
both of the parties depend on the occurrence or non-occurrence of 
a .specilied event, such as the safe arrival of goods, or upon the 
existence of a .state of affairs at the time when performance is due, 
or upon the existence ot a .state of affairs not within the promisor’s 
knowledge at the time of making of the contract, without there being 
any promise or statement by him that the event will happen or that 
the state of affairs exists or will continue. In this case if the event 
does not happen, or the state of affairs does not exist or continue, 
the non-fulfilment of such condition give.s no right of action io the 
other party, but sucli parts is discharged from liability^ 

(IJontracts for the sale of goods to arrive’ form best illustrations 
of contingent contra(is\ The gist oi decisions of the English law 
on this ])Oint is as follows : 

“1. AVhere goods are sold ‘on arrival per ship A or ecc ship A’ 
or 'to arrive per ship A or ex ship A’ the terms import a double eondi- 
jirecerfewf, r/£., that the ship named shall arrive, and that the 
goods sold shall be on board on her arrival. 

2. The contract may, however, show that the words ‘arrival 
or ‘to arrive’ are used only in connection with the goods, this 
is only a single condition presedent viz , the arrival of the goods. 

And semh/e that ’to be shipped,’ or ‘on shipment per ship 
A on arrival,’ or 'to arrive,’ import such a single condition. 

Where the language asserts the goods to be on board of the 
vessel named as ‘1,170 bales now on passage, and expected to 
arrive per ship A,’ or other terms of like import, or imports an 
engagement to ship the goods, there is a warranty that the 
goods are on board, or a promise ship them respectively, and a 
singh condition precedent ^ to^ wait, the arrival of the vessel. 

1 See Lister v. Lancashire sod Yorkshire Co. (1874) L. R, 10 C. P. 125, at pp. 

Ruilway Co. (1803) I K. B. 878. 144-5. 

2 A. 1. R. 1827 Mad. 88x=99 1. C. 458. 4 See Benjamin on Sale, 7th Idn., pp. 

3 Jaekson v. Union Marine lusatance 808 to 615. 
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4. The condition precedent that the floods shall arrive by 
the vessel will not be fulfilled by the arrival of goods answer¬ 
ing the description of those sold, but not consigned to the seller, 
and with which he did not affect to deal; but semble, the condi¬ 
tion will be fulfilled if the goods which arrive are the same as the 
seller intended to sell, in the unfounded expectation that they would 
bo consigned to him. 

5. Where the sale describes the expected cargo, to be of a 
particular description, as “400 tons Aracan Necrensie rice, and the 
cargo turns ont on arrival to be rice of a different description, the 
precedent is not fulfilled, and neither party is bound by the bargain\^’ 

As an instance of condition precedent to the passing of px’Operty 
may be taken the case where goods are delivered to the buyer on 
approval with a stipulation that the }>roperty is to pass only on pay¬ 
ment of price. Until that is done there is no completed sale, though 
the buyer remains in pos.session of the goods.* When goods are not 
in a deliverable state or arc not ascertained the jiroperty passes only 
when certain other conditions are iulfilled, e g. measnreineiit. appro¬ 
priation etc, 

OoTidition jirecedent must be strictly fullilled before perfor¬ 
mance can he njuire^i from the other. But it may be waived. Where 
the condition is one inserted for the benefit of both parties, it may 
only be waived by mutual agreement. Hut the nei'essity for perform¬ 
ing the condition precedent may be icaired by the i»arty in whose 
tavour it is stipulated, either expressly or tacitly, by iniereiice from 
his acts or coinliud. This waiver is implied by law in all cases in 
winch the jiarty entitled to exact performance either hinders or im¬ 
pedes the ofhi^r pavtif in fulfilling the condition or incapacitates him- 
.sW/’from perlonniiig his own ]»romise, or absolutely refuses perfor¬ 
mance, so as to render it idle and nsele.ss for the 0111 ^ 1 * to fulfil the 
condition^ 

Thus in Mackaif v. Dick*, the defender agreed to buy for 
£ 1,115 a steam excavator, on the condition that it should be found 
capable on a fair trial id’ excavating 350 cubic yards of clay a day 
on a properly 0]>eiied up face” of a certain railway cutting which 
the defender was constructing, and the defender failed to provide 
a properly opened-np face, as it was Ins part to do, notwithstanding 
repeated requests of the sellers, in consequence of which the 
machine was never fairly tried, and broke down. Held, that the 
defender was bound to pay for the machine, as tlie sellers had 
implemented the condition of trial to the best of their ability, and 
the defender must be held to have waived the condition. * 

And if a party waives a condition in his favour, he must give 
reasonable notice if he intends to insi.st upon it in the future. In 

1 Benjamin on 8ale;7th Eiln., p. 613;soe sale of timVr subject to license, 

authorities cited on pages 608 to 613, 3 See Benjamin on Sale, 7th Edn., 

on which this gist is based. p. 584. 

2 Ke Anglo—Knssian Merchant (1917) 4 (l88l), 6 A. 0, 251, H. L. (Sc.); see 

2 K. B. 679 i condition aw to obtaining alao Colley v. Overseas Exportei-fi 

licenso for sale. Soe Eisen v, M’ (1921) S K. B. 892, at p. 307 observa- 

Cabe (1920) 57 8c. UK 58l H. L. tions of Me. Cardie 
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Tym V. Jt08^d(fle Iron Co^ the defendants wer^ the sellers and 
the plainti^s ,the purchasers o^ iron, deliverable in pionthly quantities 
over 1871. The defendants withheld delivery of various monthly 
quantities at the plaintiffs’ request. Afterwards, in December, 
1B71, the last month for delive^ry, the plaintiffs deinanded immediate 
delivery of the whole of the residue of the iron. The defendants 
refused to deliver any more than the monthly quantity for 
December. In an action by the plaintiffs for non-delivery the 
defendants pleaded : (1) That the plaintiffs were not ready and 
willing to accept the iron, an 1 (2) that there was a mutual rescission 
of the contract to the extent ol the iron undelivered during the 
months of postponement. Held, that the defendants were not 
entitled to refuse to deliver more than the monthly quantity. 

Where the seller agrees to sell goods to be' delivered by 
instalments on the condition that the buyer shall give security for 
the price, and delivers the first instalment before such security is 
given, he is not entitled to refuse delivery of the second instalment, 
on the ground that the condition has not been ('omplied with b> 
the buyer, without giving the buyer reasonable notice of Ins intention 
to insist upon the performance of the condition^ 

Thus, where the condition is divisilde, to be fulfilled from time 
to time with reference to separate acts of performance by the other 
party, a waiver can be recalled, and the condition be insisled on 
in the future : but subject to this that, the party waiving cannot 
repudiate the contract without reasonable notice to the other to 
enable him to fulfil the condition in future. 

Jn the second c)a.ss of cases conditions may be either state¬ 
ments or promises to be made good or performed now or in future 
by the party by whom they are made In the case of couiracts 
containing reciitrocal promises, where the due performance of his 
contract by one party is the entire consideration tor the promise 
by the other party, performance of the promise first mentioned is a 
condition precedent. In such cases the promise to be performed, 
or statement to be made good by the parly making it, is a promissory 
condition and its non-fulfilment not only relieves’ the other jiarty 
from all his obligations under the contract, but may also give him 
a right of action. 

A representafion is a statement or assertion made by one party 
to the other before or at the time of the contract of some matter 
or circumstances relating to it. A representation, ev^en though 
contained in a written instrument, is not an integral part of the 
contract. .Consequently it follows, that even if it he untrue the 
contract in general is not broken, nor is the untruth any cause of 
action unless made fraudnlenthf^ or unless it be material, in which 
ca.se its untruth may justify a rescission of the contract^ The false 
representation become a fraud when the untrue statement was made 

1 (1875), L. R. 10 Ex. 195 ; 44 I.. J. Ex. 3 Derry v. Peek (1889), 14 A. 0. 387; 

130 (Ex. Oh.). 68 L. I Ch, 864. 

2 PunoQtsoe v. Raymond Hadley Corpo- 4 Hee Renjainln on Sale, 7tli Edn. p, 

ration of Neir York UOl7) 2 K. R. 473 580. 

(C. A,) 885 E. J. K. B. 1395 • 
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witli a of itk un^rutll, or without belief in its oi^ 

recklessly, with a carelessness where it were true or false'. When¬ 
ever it is determined that a statement is a substantial part of the 
contract, then comes the question, is it a condition precedent"'^ Or 
is it an independent agreement^ breach of which will not justify 
a repudiation of the contract but only a cross action or counter¬ 
claim, for damagt^s. Or in other words, we have to ascertain 
whether the terra that has been broken is to be regarded, as a 
‘condition’ or as a ‘warranty.’ 

For deciding the intention of the parties the whole oontract 
must be looked at in the light of the suirounding circumstances. 

In Hopkins V. Tanqueratf^^ the plaintiff bought^ a horse' sold 
at auction, without warranty. On the day before the sale, while 
the plaintiff was examining the horse at stables, the defendant said 
to him : “Yon have nothing to look for ; I assure you he is perr 
fectly sound in every respect.” To this the plaintiff replied : ‘‘If 
you say so, 1 am satisfied,” and desisted from the examination. The 
horse was unsound. There was no proof that the seller knew it. 
fh/d, that this antecedent rejifesentation was no pact of the 
contvacf which was made by the buyer when he bid for the horse : 
that it was therefore a representation of the seller’s opinion and 
jndgment^or which he could not be made responsible, if he were 
Inmest. 

Ill Bannennan v. White^j the sale was of hops by Bannerman 
lo White. There was a known objectionable practice of using 
sulphur in their growth. White asked if any sulphui had been used 
in the treatment ol that year’s growlh, Bannerman said ‘no.’ 
White said that he would not even ask the price if any sulphur 
had been used. White after settling the price purchased by sample 
the growth of that year. The delivery corresponded with the 
sample, and the buyer took possession, but afterwards rejected the 
contract on discovering that sulphur had been used. Bannerman 
sued for their price. It was jiroved that he had used sulphur over 
5 acres, the entire growth consisting of 300 acres. He had used 
it for the purpose of trying a new machine and had afterwards mixed 
the whole growth together, and had either forgotten the matter 
or thought it unimpoitant. The jury found that the representation 
made as to the use of sulbhur was not wufuUy false, and they further 
found that ‘the affirmation’ that no vSulphur had been used was 
intended by the parties to be part of the contract of sale, and a 
warranty by the plaintiff. Heldy that the defendants required, and 
that the plaintiff gave, his undertaking that no sulphur had been 
used. This undertaking was a prelirnin’dt'y stipulation ; and if it 
had not been given the defemlants would not hare gone on toifh 
the treaty which resulted in the sale. The plaintiff had not 
fulfilled the condition, and could not enforce the sale, Erie 0. J, 
observed *. 

‘The iiitenpoii of the pwties governs m the making and in the confetrooiion 
of all eontraeta. If the parties so intend, the sale may be absolate, with a wan*anty 

1 Derry v, Peek, (1889), 14 A, C. 337. 3 1ft 0. ft. (N. 9.) 844 ; 31 L. J, C P. 28 ; 

a (1854) 16 0 B 130. 128 B, B 953. 
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super-added ; or t-he sale may be conditional, to be null if the warranty la broken, 
And, upon this statement of facts, we think that the intention appears that tho 
contiAct sboold be null if sulphur had been used : and npon this ground we agree 
that the rule should be discharged,’ 

In Behn v. Burnesa^ action was brought upon a charter party 
dated 19th day of October 1850, in which it was agreed that Behn’s 
ship ‘now in the port of Amsterdem’ should proceed to Newport 
and there load a cargo of coals which she should carry to Hong- 
Kong. At tho date of the contract the ship was not in the port 
of Amsterdem and did not arrive there until the 2Hrd. When she 
reached Newport, Burness refused to load a cargo arnl repudiated 
the contract. Thereupon action was brought and it was held 
that the words ‘ifow in the ]iort of Amsterdem’ amounted to a 
condition the breach of which entitled Burness to repudiate (he 
contract. 

In determining whether a representation or statement is* a con-' 
dition or not, “the rule laid down by Ijord Mansheld, in Kingston v. 
Preston^ is ‘'that the dependence or independence of covenants is to 
be collected froi^i the evident sense and meaning of the parties, and 
that however transposed they might be in the deed, their precedency 
must depend on the order ot time in which the intent of the transac¬ 
tion requires their performance”. The general rule is that where, from 
a consideration of the whole instrument it is clear that the one party 
relied upon his remedy and not upon the pertormance of tb©' condition 
by the other, such performance is not a condition precedent. But if 
the intention was to rely on the performance of the promise, and 
nDt on the remedy, the performance is a condition precodentl 

See section 12 and the notes thereunder, for full discussion 
of the subject. 

The rules relating to contracts in general are laid <lown in 
sections 51 to 55 of the Indian (\uitract Act, and in so far as they 
apply to contracts of sale of goods will be noticed in the Sale of 
Goods Act under the appropriate sections. 

Sections 14 to 17 of the Act lay down conditions which are 
implied iii»on the part of the seller. 


In the case of a conditional promise properly so called, namely 
where the promisor’s obligatifm becomes effective only if some 
state of fact exists or if and when some further event liajipens, 
his agreement is said to be subject to a condition precedent. When 
good.s are sold by weiglit or measure, the weighing and measuring 
are suspensive conditions and if goods be sent on approval, the 
approval of the buyer constitutes a susiiensive condition. Another 
class of promises is in which tho promisor’s duty is perfect to its 
inception, but later events, according to express or unexpressed 
terms of the agreement, may dispense him from performance wholly 
or in paid. In such cases the agreement is said to be subject to a 
condition subsequent. Thus if goods be sold by auction with a 

1 (181)3) 8. H & H 751, 124 11. 11. 794 3 Per JerviH, C. J. m Ruborisv. Ur^ii 

2 (1773), oiU'd 111 iToneb v. BarkJijy (1856), 18 C. B. 561; 25 L. J (J. P. 280. 

G781), 2 Dong. 685. 
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condition that they may he resold if ivot paid for within twentyfour 
hours, the condition is resolutive'. 

In r/ifi Vesta^ there was a clause in the contract whicli gave 
the purchasers a right to reject the goods if they found them imsiiit- 
ed to their manufacturing business. It was held that the contract, 
truly construed, provided for a sale out and out to the buyers and 
a consequent passing of the property to them on delivery to them, 
with a supplementary option to the buyers in a ceidain event to 
require the sellers to buy back the goods at a price agreed. 

If A and X agree that the performance' of their respective 
promises shall be simultaneous, or at least that each shall be ready 
and willing to perform his promise at the same time, then the 
performance of each promise is conditional on this concurrence 
of readiness and willingness to perform; the conditions arc con- 
currenf,^ Thus in a sale of goods where no time is fixed for payment, 
the buyer must be ready to pay and the seller ready to deliver 
at one and the same time. The promises are interdependent and 
conditional upon each other, so that if A fails to deliver, X may 
not only sue for damages but thay also refuse to pay. 

As a contract of sale may be conditional, the )»arties may 
attach such consequences as they see tit to the nonfultilment of the 
condition. They may stipulate that in the event of non-fnltilment 
both parties shall be discharged from their obligations, or that 
the seller shall not be bound to deliver or that the buyer shall not 
be bound to pay the price^. 

In some cases the parties agree that on the happening of a 
certain event the contract will bo void and the parties will be ex¬ 
cused from making ])ayment or taking or giving delivery. Jii 
New Zealand Shipping Co., v. Soeiek des AfeHer,^ ek\, contract 
w'lth the iiuilder of a ship became void (not voidable) in conse- 
ipience of the builder becoming engaged in war. Tbe stipulation 
that “the contract shall become void” was held to be a stipulation 
in favour of both parties or the contract was voidable at the option 
of either party, ])rovide(l it was not brought about by any wrongful 
act or default of the jiarty'’. Where the contract provided that if 
the seller did not carry out the contract the only result would be 
that the contract would be cancelled but that he would not be liable 
for damages, it was held not to be competent for the seller to simply 
refuse to carry out the contract, but lie must adduce reasons justi¬ 
fying the refiisaT. The stipulation in the contract, viz, “to cancel 
or not to cancel the sold goods for any reason tlepends solely upon 
you” did not destroy the mutuality necessary for the formation of 
a contract, and the party determining the contract must assign good 
reasons fov doing so’, 


1 Lmuoiid V, Dowall (l8l7) R Q. H 
10 30, Heal v. TaileNall (1871) 7 h 

K. Ex. 7. 

2 (1921) 1 A, C 774, See also Newington 
V. Levy (1870) L, R 0 0. P. 180; Key 
V Coit'Nworth (1852), 7 Ex. 595. 

3 Caloolla Co. v. Do Matins (1863), 32 

L. J R H. ;122. at p. 328. 8oe Chnlm- 
ors aale of Oufxli* AoU 1 Hh Edn. p 7. 

i 1919 A. C. I, 12. 


.5 Nusseivanji v. Volkart (1888) l3 Bom 
15 • coiitracl In become null and void 
on the ship being loaf Hayward v 
Seougate (1809) 2 (>’ainp. 56; Covns v. 
Bingham (1853) 2 Jj) 836; pi ice 

payable in any event Hate v. Rawson 
(1858) 4 C. H R 8 85. 

6 Cbnnilai v. Ahcmedalmd. Fipo Spg 
Co. (1922) 24 Bom. L. R 295. 

7 (1922) 24 Botn’. L. R 877. 
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Ctm where general j^rofieity is nol translwed* 

A mortgage is sometimes drafted in the form of a *sale with a 
oos^lition of resale to the seller on payment of the price paid origi* 
nally sometimes with certain additional amount as interest and 
sometimes without any such additional amount, the use of the article 
being counted as interest’. Similarly, goods are some times deli¬ 
vered or bailed in order to secure the payment of a debt but the 
form given to the transaction appears^ in the garb ol a contract of 
sale^. So also goods are sometimes hypothecated as secnrity of a debt 
bat the apparent form of the transaction is that of sale^ As section 
(it) (3) of the Act excludes the operation of the provisions of the Act 
on such transactions, it is necessary always to distinguishlietween 
a contract of sale and any of these contracts. 

Where money is lent upon the security of goods the trans¬ 
action may take one of two forms. The security may be transferred 
in possession to the lender to hold until the money is i-epaid, being 
pawned or pledi^ed; or \he borrower may retain the possession of 
the security and transfer the property m it to the lender, to the 
intent that if the money be repaid the property shall be re-trans¬ 
ferred, and if it be not repaid the borrower shall give up the 
possession, as well as the property, to the lender, the transaction 
being one of mortgage. 

A mortgage is sometimes called a conditional sale, but, as 
Cave. J., has jiointed out, a sale with a condition for re-sale to 
the original seller need have nothing to do with a mortgage^. 
Mortgage is expressly excluded from the oiieration of the Act by 
section 6B (Bl. 

A mortgage ditfers from a ^saie in that the transfer is <lefeasible 
ui»on perfoiunaiice by the mortgagor of the condition of the mortgage. 
The Sale of Goods Act by S. (16 (B) excludes mortgages from 
the operation of the Act. 

In Bachevw Ahmed EsmaiT it was held that a purchaser of 
goods from the mortgagor in po.ssession in good faith takes the 
same free from mortgage. Tlie case was decided under S. 108 of 
the Contract Act. 

The essence of a contract of sale is the transfer of general 
property in goods tor a prlce^ Tue essence of a contract of 
mortgage is the transfer of special property in goods fiom mortgagor 
to mortgagee in order to secure a debt. Transfer of property ig 
common in both but in .sale it is the transfer of general propeitv 
nothing Itcing reserved by the transferor while in a mortgage it is 
the transfer of special property the Transferor reserving for hiiu'^cdt 
a right to take the goods back on payment of the debt to secure 
which the goods are transfer!ed. Similarly, a buyer ac(|uires full 

1 Keith V. Hiinows, 1 0. P }), IVl (731), Bq., p, 73; lindenbaig k Oo v. Good- 

Re Hardwick Exp Habbard, 17 Q. B. um, (1912) 3 K. B 275. 

1). <)90 (696), 0. A; Be Morntt, Exp. 4 Beckett v. Tower AssetH Co.. (1891) 
Ogkual Boceivcr, 18 Q. B. I>, 222 1. Q. B. J. at p 25. See alnO Willmins 

(232), C. A. V. Httrgess 10 Ad. k E). 499 ; Shaw v. 

2 Sto^'y on Bailments, 557 and 286, Jeffrey, 13 Moo. P. C. C. 482. 

fjlniidel Eeighv. AUenborongh (l92l) 5 (1927) 6 Kang. 633*“ca.sc8 considmod 
1, K. B. 383 (389). 6 Halsbury Vol. XXIX (2ud Edn I. 

3 Eitp* Noith Western Bank, L, R. 1^5 
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owiiership to ^ pi’Opei'ty sold while in the ca«e of mortgage the 
has only a Umitad rii^ht of using it for the time being as 
the owner would have done but no power of disposition unless and 
,t|je .timo hated for its redemption expires or until he becomes 
entitled by breach of a condition by the mortgagor to sell or get it 
sold pder the terpis of tjie mortgage. 

There are obviously two criterions to determine wliether a 
particular transac*>tion is a mortgage or sale. First is to see whether 
what is transferred is the general property-full ownership in the 
goods without any reservation or only a special property authorising 
the transferee to acquire full ownership only on failure of the 
transferor to fulfil certain conditions. The second criterion is to 
see whether the consideration for the transfer is the payment of a 
price or advance of a loan or more appropriately whether the 
purpose of the transfer is the acquisition of the full value of the 
subject matter or only the securing of a debt. 

A pledge is also expressly excluded from the operation of the Ple<ige 
Act by section b6 (3). A pledge differs from a mortgage—(1) because 
the mortgagor may retain possession, wdiile a ])ledge must be deli¬ 
vered to the pledgee ; (2) because the mortgagee obtains the general 
property in the goods, while the jdedgee only obtains a special 
property necessary to secure liis rights*. 

“A pledge of personal chattels as a rule must lie accompanied 
b> delivery of possession It is out of the possession given him 
under the contract that the pledgee’s rights spring. A mortgage of 
personal chattels involves in its essence, not delivery of possession, 
but a conveyance of title as a security for the debt. A mortgage of 
personal chattels may, how^ever. be accompanied with the transfer 
of possession ; and mortgage of personal chattels in cases where 
po.ssessiou IS retained by the mortgagor may, and commonly do, 

])rovide that on default the mortgagee may take that possession 
which IS until default, witliheld from him.*” 

In the absence of express agreement to the sale of pawned 
goods, the pawnee lias the pownr of sale where a day has been 
fixed for payment of the amount due and default has been made in 
payment at the time appointed ; wdiere no day has been fixed for 
payment, the pawnee has no power to sell without proper demand 
and notice, but it seems tliat after sin'h demand and notice he 
may selF. 

In India a mortgage rf goods and a pledge have the same 
meapiugsofar as their legal consequences are concerned, as mortgage 
lias always been regarded as transferring only a special official 
property and not the general pro])erty or full ownership. 

See also notes under section 6'6‘ bVb 

Here tlie property in the goods charged for the payment of Hypothe- 
money remains with the hypothecator who also retains possession cation of 

goods 

1 8ee Chalmers, Sale of Goods Act, 11th 3 Johnson v. Btear, 15 C. B. (V. 8.) H3<; 

Edn. p. 8. Pigot V. Cubley, ibid 701; The Odessa 

2 Per Cotton L, J. In re Momt 11886) {\m) A, 0. 145, 158, 159, 

18Q. B. I), atp. 239. 
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of them. Hypothecation of txoods has been recognised in this 
conntry though there is no provision in the Contract Act to this 
effect^ 

The description of the parties as buyer and seller in the 
contract does not necessarily make the contract one of sale if the 
intention of the seller was not to transfer the general property to 
the buyer^. 

In Bowes v. Foster* there was a pretended sale to defeat the 
creditors. Held, that the property in the goods did not pass to the 
buyer an^ seller was pot precluded from showing that the transaction 
was not a real but a pretended sale. 

Sale and.agreement to sell distinguished - sub-section (3). 

Sub-section (B) makes clear distinctions between the classes 
of contracts, luz., actual sales and agreements for sale, An agree¬ 
ment to sell or an execufory contract of sale, as is often called in 
Knglish law, i-i a contract pure and simple and no proijerty passes 
whereas a sale, or, as it is called for distinction, an executed 
contract of sale, is a contract plus a conveyance, By an agreement 
to »e\\ dL jus in personam is created, by a sale a jwi* rem also is 

transferred. 

The distinction is important in more ways than one. Where 
there is only an agreement to .sell the goods which from the subject- 
matter of the contract remain the property of the seller till the 
contract is executed by pa.ssing the property at .some future time or 
subject to the/fulfilment of some condition and he can dispose of them 
as he likes; they may be taken in execution for his debts, and, if he 
becomes bairkrupt, they pass to his trustee in bankruptcy. Where an 
agreement to buy is broken, the seller’s normal remedy is an action 
for unliquidated damages'. If an agreement to sell be broken by the 
seller, the buyer has only a personal remedy against the seller and 
may sue for damages. If there be an agreement for sale, and the 
goods are destroyed, the loss, as a rule, in tlie absence of express 
agreement, will be borme by the seller. 

On the other liand, where there is an actual sale the iiroperty 
in the goods foi'ming subject of the contract passes to the buyer- 
under the contract, that rs to say, the moment the contr-act is 
concluded, and without i-egard to the fact whether the goods be 
delivered to the buyer or lemaiii in possession of the seller. If the 
buyer makes default the seller may sue for the contract price. If 
the seller breaks his engagement to deliver the goods, the buyer has 
not only a personal remedy against the seller, but also the usual 
proprietary remedies in respect of the goods themselves, such as the 
actions for conversion and detinue. In certain cases, too, he can 
follow the good.s into the hands of third parties®. In the case of sale, 
if the goods are destroyed, the loss, unless otherwise agreed falls 

1 See ShriBh V. Mungri (1904) 9 C. W. 4 (1B58) 2 H. & N. 779. 

N. 14. 6 For an exception. See section 55 (2) 

2 NaraBiah v, Venkataramiah (1918) 42 post (price payable on a day certain 

Mad. 59; thn bona4do|MilrcHaser Js not irrespective of delivery.) 

affected by hypotbepakiem. 5 Chalmers,JSale ot Goods Act, 1 Ith Edn. 

8 See Weiner v. Hams (1910) 1 K. B. p,9, 8s. 55, 50, 57 apd 58 of the Act, 
at p. 290. 
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Upon the buyer, thoufih the have never ( ome into liiw posKes- 

sion ; they are liable to satisfy his creditors. On the other hand, he 
is entitled to all a<‘cretions and profits incident to the ^oods, an<i 
has, subject to any special contract in that behalf wjth the seller, 
full power to deal witli thoin^ 

When the specific goods to which the bargain is to attaoJi are 
not agieed on. it is clear that the parties can only conteuiplate an 
executory contract L c., an agreement to sell. “If A buys from B 
ten sheej) generally, to be delivered hereulter, or ten sheep out of a 
hock of fifty, whether A is to select tlieni, or B is to choose which 
lie will deliver, or any other mode #of separating the ten sheej) be 
agreed on, it^is jdaiu that no ten slieep iii the flock <‘an have changed 
owners by ihe mere contract; fhat something nioi’c must he dime 
before it can be tiuo that any particulai* shoe]) can be snid to liave 
ceased to belong to B, and to have become the i>roport> of A^”. 
“Till tlio parties are agreed on tlie specific individual goods, the 
contract can he no moi'c Hian a contract to supply goods answering a 
piiiticular description, and since the seller wonhl fultil ins i)ait ol 
the (‘ontiact b\ lurinslung any pairel of goods aiisweiing that iles- 
cnjdmn, the l)n> or could not ohject to them if the\ did answer 1)ie 
des<\*(])li()n, it IS I Icar there can he no intention to transfer the 
piopeit\ in an; particular lot >d goods more tlian another, till it is 
ascertained \^h 1 ch aie the \er\ goods sold\“ 

But. on the other haicl. tlu' g(tods sold uia\ he spcciHc, that is 
‘ uleiifitieil and agiced iijxui, at tlie time a coiiliact oi sale is made." 
uu<l in this cast* it is ('ompeient tor the parties to tnnislt*!’ the jiro- 
per(> h) the eoniiact itst*ll. This is uliat is - Iteii called a “haigairi 
and Sale'’ or an eNCciited » ontraid of sab^. 

Whether a eontrai t amounts to atdual sale or an agreement to 
sell de])ends on what tlie paiticcs intended to make it If that inten¬ 
tion he ^dearl^ and nneiiuivocab.N manifeslml, cadit qaacstio, hut as 
the parties frotiuentls tail to t^spross their intentions, or the\ mani¬ 
fest them impeliei'th. certain rub‘S have been laid <lown )t\ which 
the intention of the parties may bt‘ ascertained, and in most instam'es 
tliese luniish eonelusue tests, TIh^^p aie contanuHi in setdions IK, ‘JO 
to JJ, 21 and 25 of tlie A< t. 

When there has been no nianif(‘station of intention, the law 
presumes that the contmet is an actual sale if the sjieeitie tiling lie 
agreed on, and it he readv tor munedial(‘ delivery; hut that the 
contract is only executory when tlie goods have not been asrei'taiTnMl\ 
or if, wdien ascertained, something remains to Im‘ done to them by 
the seller, either to juit them into a deliverable siate^ <>r ko asceitain 
the priced “In the former case, there is no reason for im))uting any 
intention to susi>en<l the transfer of the piojierty. irmsmindi as the 
thing and the price have been mntually a.ssente<i to. and nothing 
remains to be done. In the latter case, where something is to he 
done to the gooiis, it is pi‘esumed that they intended to make the 

1 vSeo Henjamm on Hale; 7tli Edn, p. 3 Blackborn on Halo, 2inl Kdn p. 125 

315, andlhc autlioniies cited there- 4 Hection Ift of the Act. 

under, 5 Section 21 of Iho ACt. 

2 Ibid.’p. 3Dl;^ee also seetiou 18 of 6 Section 22 of the Act. 

the Act, 
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transfer of the property the performance of those 

things, as a condition precedent^ Of course, these presumptions 
yield to proof of a contrary intent (reference is to specific goods), and 
it must be repeated that nothing prevents the parties from agreeing 
that the property in a specilic thing sold and ready for delivery, is 
not to pass till certain conditions are accomplislied, or that the 
property shall pass in a thing which remains in tiie seller’s possession 
and is not ready for delivery, as an unftnished ship or which has 
not yet been weighed or measured, as a cargo of corn, in bulk, sold 
at a certain price per pound ‘or per bushel^”. 

• 

In a recent ruling, it has been held that it is not open to a 
party to take up for the first time in appeal or rcvi^uon, the plea 
that an agreement is not a sale but only an agreement to sell 
when there has been no suggestion of it in the trial courtl 

Agreement to sell passing into sale -sub-section (4). 

An agreement to sell becomes a sale when the tjme elapses 
or the conditions are fulfilled subject to ^Yhicl] tlie ])ropeity in the 
goods is to be transferred^ ^ 

Here again, the jiarties may make wliatever baigain they 
please, and the law will give effect to it. Where tlu' parties express 
their intention clearly no difficulty arises. The contract may pass 
the property at once, or at a future time, or conting(Mitl> on the 
performance of some condition. But ir? many cases the parties 
either form no intention on the })oint, or fail to ex[)ress it. To meet 
such cases rules have been jiovided in sections 20 to'do of tlie Act 

The following observations of Parke J. in Dixon v. 
will be found interesting . 

“I take it to be clear that by the law of England the sale of 
a specific chattel passes tlie property in it to the vendee, Avithont 

delivery .Where there is a sale ol goods (jp)iprallff no piatperty 

in them ])asses till delivery® because until then the very goods sold 
are 7}ot appertained. But wlien^ l^v the conti’act itself, the vendor 
appropriates To the ven<]ee a specific chattel, and the latter thereby 
agrees to take that specdic chattel, and to ])ay the stipulated price, 
the xiarties are then in the same situation as they would be after 
a delivery of goods in pursuance (d a general contract. The very 
appropriation of the chattel is eqnirafenf /o dehrertf by the vendor, 
and the assent of the vendee to take the speidtic chattel, and 

to pay tjie is equivalent to his ain-epting possession. The 

effect of the contract, therefore, is to vest the prfiperty in the 

bargainee.” 

Plea that contract was not one of sale but an agreement to 
sell--if open for first time in revision - contract held of satle and 
not of hire or agreement to sell 

1 See Sections 19 to 2S of the Act. 4 Huh sectaai (T) of section 4 i*f the Act- 

2 Benjamin on Sale, 7th Edu , p. 318. 5 U83:i). 5 R. & Ad. 313, nt 340 ; 2 L. J. 

3 Mohammad Ismail v Provincial Auto- K. R. 198. 39 H. H. 489. 

mobile Co, A I. R. J937 Na^. 198— 6 Or rather appropiiatiorp 

ill I 0. 78L 



Sec. 43 Q^'A^^C()^;THAcTs ok salk Io7 

Ven<leo exeeutorl an ngi't'ement (]escri))ed as a hire-purchase 
agreement in favour of vendor by which he received a ear and 
agreed to pay Rs. Jdd-O for it, Rk. 285 down and the balance by 
r2 monthly instaluients. During the continuance of the ho calleil 
hiring contract the veliicle was to remain the sole property of the 
owner (vendor) and on ded’anlt m payment of any instalment the 
entire price was to ])ecome due and the owner had the pocvor to 
sei/e the velucle. On failure of the vendee to pay, the vendor seized 
the car and sold it : 

Held, the vendee hound himself to pay Rupees 1,320 for the 
ear and tliere was no term in the contract enabling him to return 
the car at any time an<l therehy relieve himself from any further 
obligation for the reiiiainiug instalments. Under the contract, he 
Avas bmiiid to ]»ay the wliole price and so the contract was a contract 
of sale ainl md fd liirc and tlio veiidor was not entitled to seize and 
Hcll the cur\ 

Held also ' tlie cimtract could uot he called merely* an agree* 
mnil to sell as the vtuidoi (umld not enforce an agreement to selb if 
he hiinsell had seized (lie car from the vondee. 

It was also suggested that a plea that an agreement is not a 
hide but merely an agrc'ement to sell cannot peihaji.s lie raised for 
tlie tirst time in j'cvisioii wbeu there has hemi no suggestion of it m 
1 lie trial com t. 

Quasi-contracts of sale. 

The Act deals ( iil\ w ith contracts of sale, projierlv so called. 
But HI certain transactions, independeutly ot the volition of the 
paities, tht‘law annexes consc<incn(.( s similar to those which result 
lioiii a contract r f sale c\]>ie,ss oi implied and its performance though 
they are not contracts ot sale. Such transactions may he called 
f///n.s'/-(‘()iitiacts ol sale The tollowing are chief exam])les of qaafii- 
Conti acts : 

111 tio\er 01 tiespass to goods, when the Mibstanco of the action 
IS cuii\ersinii, judgiucnt rfco\ercd by the plaintiff for damages 
estimated on the tooling ot the full ^'ulue of the goods and satisfied, 
mther voluntardy by the deiendant or by execution, operates a^j* a 
i'ule ot the goo<ls h> the ])laintiff' to the defcmlant as from the time 
when the judgment is sutisHtuh^. 

Ill dflimm the plaintitV is entitled to a retmu of the goods 
themselves m <i (i;\niag< s for their detention^ ; hut if the goods cannot 
he Ietuiucd, the damages should include, (heir value, and in that 
case u]Uin judgment being satisfied, hut not before, the property 
passesb An misatislied judgment dc)es not transfer the jiroperty 


1 MohnniinnH [smuil \. PnonuMnl Auto- 

mohilo Co -A 1 Jl U)37 Nag. 198-- 
ni ] (' 781 : Lot' V Riitln, 

tl893) 2 Q n. I), lohod on ; Hclby v 
Matthews, (1890) A. 0. 471 ms- 

tnigujshed. 

2 Coopf-r V Hlic]:)lier(l (1840). 3 li 
5^20. Hinisuiead Harn«OM (1871) L K. 


0 C P 584 (Irover); Hohiu's v. Wjlson 
(1839) 30 A (&E. 5( 3, note at p. 511, 
50 K. K. 4492. 

3 Eboilcs Hokttl.s Co. v Jonas (1837), 
18 q. m D. 459. 

4 Ex. p. Drake, le Ware (3877), 5 Cl\. D. 
8()(>. 
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in any oi tliese eanes^ The wliellior the property does or 

does not pass depends upon the nature of the damuires recovered. 
If in any case damay^os are assessed to include the full value of the 
j^oods, if IS clear that on payment of the damaj^es the ])roperty ])asses. 
The j^eiiefal rule lias been stated to be that where the defeudaiil has 
an interest in the izoods and (diattels converted iben the measure ol 
damaj^es is the value of the idaintiifs interest as between himself 
and the defendant^. 

As a J’esult of it, if the conversion eomidained of is a wrou^^ful 
sale by the defendant to a third party, the purchaser from the 
defendant obtains an absolute title to the ^ofxls, when the defendant 
satisfies the judgment. As between himself ainl lus seller he has a 
title by estop^iel and the jjjeneral prineiple of law is that when the 
interest accrues it feeds the estoppel, and his seller, by satisfyiufJl the 
jndj^ment, liavinj? become entitled to tlie noods, the suh-))nrelias(n‘ 
has the advantage of that and acquires an indeieasihle title against 
the whole world. 

If the true owner sues under the Sjieeitic I'lebej Act, 1877. 
tor recovery of the joints tlKunselves. and the coint, instead 'd' 
orderiu}' the return ol the j^oods, award their value as (Munpcii 
sation. and the compensation is paid, the propiudv will ve-^t in 
the (loleiidant. In Pbmlaiid, as in India, the jiouer ofjtie^ court 
to order tlie return of tlie ^oiods is ilisiu efionai v, and usnallv 
when tlie trfxxis arc articles of coniincrcc and leadilv ohta-inahle in 
tlie market, compensation in tbniiaf^es is rc-iardcd as an adequate 
remed \ b 

Sp(> also under section i)t< of the A(t 

When one pei mi has wuoii^lun\ obtaiiioil possession ot, or 
<boilt w itli the mmIs ot another, the owner ol rlif‘ jxottds max waive 
the tort and j’ei ovc” tlie \alii(‘ ol the iio(xls. as on a s.de li\ hiinsidj 
to that person.*^' Thus, wiieii' a plaintitr has fimui induced, hy tln^ 
fraud of a third pcison, to sell ^oods to an iiisolvmit huver, and 

siudi third peisou has altervvards obtained tlie ^ouxls liimsclf. the 
])luint itr ina.v waive the tort, and tieat the ti'aiisai't ion as a sale to 
such (hird peisoi^ So also, wdimi oiu* pmsou has wronirhiHy 

obtained ])ossossion oi the j^oods of aiuithor. as when thov have 
heeii sold to him b\ a third jierson who had no ri^lit to sell them, 
the owner of th<‘ ^oods uuu waive the tort, and treat the transaction 
as a sale hv lomsolf to the peis<nj wdio lias the tjood.s*'. As 

auaiiist the person who, Imvme thus wrone;(iillv ,k(i hi the eoods has 
received thi' price, “the owner may waive the tm-t and rm-over the 
ju*(M-eeds in an action for monev lunl and receiving." “If the servant 
of a Coiu|ianyA sa>s liord Snmiu'r, ‘‘actinia ultra rires of the 

company converts a .strangler's chattel, and, havni<jc sold it, ])avs the 
proi'eeds nitoAhe company's account as its servant, 1 suppose an 

1 fhul ; her niso Bradley \. ltaiuha.v A (19^7) 1 K H Itii), at pp nO'lHl 
{‘o. (J9tli). 1<H> li. T 771, P , Kilts 3n Itic.e v (itlPO) 1 Q p 51 

V, John Htruniii}; ic Son {lltaa) 1,' (’li + Hill v Peiiolt (t8P») 3 Taunt, 

Hi- h See Dirkinsoii V Nan) (1833), 4H^ 

2 Pu' Phann*!, ,1 m B. hi/,. Motm Ad. 038 ; Alkm v. Hopkiiih (iK44) n 

Supply Pe V Pox (IIH4I I K B 244. M. & W 94 ' 

3 WhUetry v, ililt (!9lh) 2KB HliH. at (> See Arnold v Otn ipii' Bank (jHTril 

pp 8J8, KJ9 c'. A., Cohen v. Koehc 1 C. P Jl 57h at p .585. ’ 



Sec. 43 QUASI-(X>>iTlUC'TS 03'^ SALK lOf) 

action for conversion would lie agairivst the servant, and for money 
itad and received against the companyV’ 

Jt would seem that it i.s not open to the owner in all (‘ases jo 
elect to treat the transaction as a sale, unless the other party assentA 
But if the defendant has sold the goods, or in any way ailmitted 
that the plaiiitiif is entitled to sue him in contract, the plaintitf may 
do so and waive the iort^ And if the defendant has sold the goods, 
the inference will be drawn that he agreed to pay the plaintitt* a 
reasonable price for them^ 

Another illustration of the jinnciple stated is the case where a 
person fraudulently imluces a sale to an in.solvent or infant, and then 
obtains possession of the goods. Such a case is explainable on the 
])rinci))le that the iierson in posses.sioii cannot by lies own wrong set 
up a sale to the insolvent or infant, who is thus treated as the 
fraudulent iierson’s agent to buy*^. 

All election of this kind wdien once made is tiiial. Where 
the ow'uer brings an action for the imce or the proceeds of the 
sale and rec.overs judgment he cannot afterw'ards, even thon^gh (he 
judgment reniunis wholly iinsatisiied, treat the transaction as tortious 
and su(‘ for damages for conversion or for the recovery of the 
goinls'’, 

It is not alvva\s ea^y t<> d(‘toniiine wdiether the jhiiintitf’s acts 
do 01 ’ do not amount to an election, ^’lie rule lias been friMpientlv 
stated tliat li tin' plaiutitF bring an ac.tioii for money had and 
K'ceived, that is in point of law' a (aniclnsive election to waive 
the tort This, however, is not a hard-and-fast rule ; for evi<lence 
may lie given of the owmer*.*^ iiiteiition iu»t to waive (he tort, as, for 
r^xanijile. wdieie he siu's in tort, and in the (ilternatire for mone> 
liad and received. W'here “an act m of an amhignoiis (diaracter, 
ami may or iiun not be done, w'ltli rbc intcnlioii oi adopting and 
atlirmiiig (be wrongful aet the nuesticn wbetlier the tort has been 
waived hei’umes rather a matter of lact than of law’'.*’ 


Ther<‘ ma> be a sale by (‘stoppel loo. Wbeie the owner ot 
the goods b> his Avoids spoken or wn’itteii oi hy lii.s comirnd makes 
others Iteheve that lie has sohl the goods to another ami that 
other deals with them as Ins own to the piejmlice of siudi others 
who ha]»peii to deal with him, the ownor is estop])ed Irom denying 
the fa<‘t of sale or asserting tn the eontravA against the ])ersoiis so 
prepnlieiMr. Su])pose a defend,int sells specitie goods to one ]ierson, 
and the (hxHinieiits of title to the goods to another person, he 


1 Atl (jfiK'inl V lU' K('\s^-i's 

UCiu A, C 5(>8, at j) , .s<m' 
C'tiHlinors, Sal*' ol (UnMlrt A<*l, lltli 
Kiln., p 111 

2 Per tnir. m m illK'tt v Fnuji'is (1801), 
2 Bos, A P ,'),50 ; :i 11 K. 044. 

4 Nieol V Heiiiiossry (iHyf)), I ('oiii cas. 
41(1 , 12 T. L H, 4H.'>; also Hon 
ianitn on Sale, 7lli Kdii, ]) 101. 

5 SHvvav fofTf; (1839). f) M. A W 83 ; 
SOP Halsbiirv. Lau'^ ot Kiifiiaiul, 2nil. 
Edu., Vol. XXIX. p 22 


(1 Simlli V HnkPi (1873) L E 8 C. P 
3.50 , \i’r.schuH'.s ('ipainaijps v. Hull A 
NflljpilaixK S S (V) (1921) 2 K. H. 
008 {’ A., ct. Hiadipy v. Uanisay A Co 
(1912) 106 1. T 771, C. A. 

7 Per Bo\iIl (\ J. iii Sinilh v. Baker 
.supia, at pp USS r) ; Kico v, Rpod 
(1900) I {}. H 54 C A. ; See Honjaumi 
oil Bale, 7th Edo, p. loi. 
h Olialiuois, p. 12, Halsliury ; Vol, XXIX, 
(‘2nd Edo ) also Bs. 5 12) and 27 of 
the Aci, and 8. 3 of the Eughsh Act. 
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would be liable to both, though a doubt might arise as to whi(di 
person would be entitled to the goods themselves. So, too. a person 
holding himself out as the buyer may he liable as suidd. Con¬ 
versely, a person who stands by and lets bis goods be sold is bound 
by the sale^. 

The subject has been <lcalt with sulisiMpientlv under appi'Opriate 
sections of the Act. 

Formalities of the Contract 

5 . (1) A contract of sale is made by an offer to 
buy or sell goods for a price aud the acceptance of such 
offer. The contract may provide for the immediate 
delivery of the goods or immediate payment of the 
price or both, or for the delivery or payment by instal¬ 
ments, or that the delivery or payment or both shall be 
postponed. 

(2) Subject to the provisions of any law for the 
time being in force, a contratt of sale may be made in 
wilting or by word of mouth, or partly in writing and 
partly by word of mouth or may be implied from the 
conduct of the parties. 

Formation of the contract of sale - old law-changes 
effected. 

Siil)-seiiiiiu (P of soition .o coirt’s|niii(l,s to ropoaled section 7K 
of the Indian Contruct A(t. I87l!, which ran follows ‘ 


‘-ShIo I‘' fflotled l)j nffn timl plancp of fisct iIniiu d ^oocN foi ii pneo, oi of 
n jirice It)! nst’ftf«iiu(i gottd'*. fogolhfi'ttilli pnymi of of the pio o oi dohverj of the 
goods; or with lendei, pnit paynuiit, eaniof oi pnif <lt liveiy : or uilh lui agreouKMit, 
expreea or tinplioo, that thejtavnKot or dehvrir, oi botli, hhall he postponed 

Where fhole IS n ctjntrncf for the Htlt of aseeilaiiud goods, the pioioitym 
the gooiK sold pa^fscs to the lonti >\h< o tl (* whtde oi jiait of llie [mci oi when flue 
earuebt if* paid of when (he wlnde ot ji.uf of fin goods is dehveied 

If the jiartits agie*, <>pttssl> ot h> nojtlication, that tin* pa>meid oi d( livery 

or both, shall h( postponed, Ihe ptoput’ pas'^eb ins boon as the pioposai foi sale 

IS aceepteil" 

I’his .st*Ltton rcf( rrctl to the making of a sale as w ell as to the 
jiasHing of piopertN. The Special Committee cousidcied it dt'Hirable 
to keep the two matttms sejiarate. Further, in tiunr opinion that 
section v\as ojien to the iollowing objections . - 

(1) Altliough by its marginal note it purported to lay down a 
rule 1 elating to .sales generally, it dealt only with the simplest case 
of a sale of ascertained goods for a tixed price. 

J (’oriii'^h V Ahington (l8i>y), 4 II A N H. I). 2fi2, (\ A. sale by bnnkiupt, 

.*>49. tnibtt'o not intervQimig ; «(<e Chalmers’ 

2 Wallni V. Diakoford (iS.’iS), 1 E A M, HhIo of (loods Act, lllh Edr p 12 
. 749 , Cohen V MitHail (1890), 25 Q ^ 
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"" (2) After statintliat a Hale could be elFected by olfer and 
acceptance of goods for a price, it went on to enumerate various 
circumstances which would constitute a sale. This enumeration or 
desoi’iption was neither accurate nor complete. 

(3) The acceptance referred to in the serdion was the aecej)- 
tance of goods as distinguished from the acceptance of offer. The 
two were fixed in this section, 

(4) The section stated that part delivery along with offer and 
acceptance was sufficient to constitute a sale. But. in order to etf'ect 
a complete sale, part delivery must be made in course of delivery of 
the whole. The provi.sions of this section had therefore to be read 
subject to the provisions of section 1)2 of fliat Act [l. L. 11. 15. Cal. I, 
at b]h 

The present section removes all these ambiguities. 

Hub-se(‘tion (2) of section 5 is new and i^ based on section If) of 
the Indian Contract A(’t and section 8 of the f]nglish Sale of (-foods 
Act, 1808^ 

The proviso to section 8 of the English Act which related to 
corporations has been omitted because it is alreinly covered by the 
opening words of snl)*section (2), namely, ‘snliject to tlie provisions 
of any law for the time ludng in force’. 

Sub-sectien (l) of section 5 describes the mode of formation of Sub-sectioa 
a contract of sale which iiudmii's a sale as well as an agreement to (1) 
sell wliile section 7S of the Indian (Vuitract Act was contined to the 
formation of sale and did not deserilx' the formation of a contract of 
sale or agreement to sell. W}nl(‘ seidion 78 confined its formation 
only to ascertained goods the ])resent seidion is more comprehensive 
and ajiplies to ail contracts of sale of goods whether ascertained or 
niiascertaimMl. ddio jirovision for tlie inference of sale from conduct 
(d‘ the parties in sub-section (2) is ver\ salutary. 

Formalities required for making a contract of sale. 

Section 5 deals with the formalitie.s required for mak¬ 
ing a contract of sale, Tlie general ludnciplo underlying .sec¬ 
tions 8, 4, 7, S and f) of the Indian ("ontraet Act is that every 
contract is ejected by an offer proceeding from one side and an 


1 Hoe Report ot the Specuil (;oiumitt<?e 
(Appendix C). 

2 Section 10 of the Indian Contract Act, 
1872 reads as follows : - 

"All agreements are contiactsjf 
they are made by the free consent of 
piuties competent to contract. tor«i» 
lawUil consideration and with a law¬ 
ful object, and are not hereby express* 
ly declared to be void. 

Nothing herein contained shall 
affect any law in force in British 
India, and not hereby expressly re¬ 
pealed, by which any contract is 
required to be made in writing or in 
the presence of witneeees or any law 


relating to tlu" registration ot docu¬ 
ments 

Section 3 ol the English Sale ot 
(tuods Act, 18‘,18, is to the following 
efttet. 

"Subject to the provisions ot this 
Act and of any statute in that behalf, 
a contract of sale may be made m 
wilting (either with or without s«al), 
or by word of month, or partly in 
wilting and partly by word of mouth, 
or may be iinpliod from the conduct 
rrf the par-ties, 

Provided that nothing in this 
Fection shall affect the law relating to 
corporation^.'’ 
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acceptance by the other, Hupported by consideration, and sub-section 
(1) embodies that general principle, it also emphasizes the consensual 
nature of a contrac.t of sale, and consequently tiie parties may agree 
to such terms as they think tit. Est antem empHo juris gentium, 
ft ideo eonsensu peragihtr, 

Sub-section (l) states that a contract of sale is made by a buyer 
ottering to buy or a seller ottering to sell goods for <i price, and the 
other party accepting .‘*uch otter, kvery contract thus involves two 
parties one of whom must otter and th (3 other must ac-cept to buy 
or sell goods, ami the <‘onsideration should be price [as defined in 
sectiou 2 (in) of the Act]. 

As regards delivery of the goo Is or ))aymeiit of the pri(*e the 
parties may agree among themselves. This sub-section provides 
that the contract may provide for the immediate delivery of the 
goods or immediate payment of the price or both, or for the delivery 
or payment by instalment, or that the dehvei'v or payment or both 
shall lie pustjioned. The legal consequences which follow any 
agreement made, for instance, lor .sale of goods on (‘redit (>1* for 
delivery of goods l)v instalments, are dealt wdli iu)d<*r the appro¬ 
priate sections. 

Sub-section According to sub-section (2). ,snbje<*t to the provisions of an> 

law tar the time being in toici \ a contract o| sale may be made by — 

(1) writing. 

(2) word of mouth, 

(d) parth by writing ami jautU by word of month, 

(4) implied from the conduet ot the jainies 

A written oher to sell gre.ds may be orall\ acciqited and 
rice recMd. Where a man goes into a restaurant, orders a dinner 
and eats it, obviously there is a sale though no mention be made of 
buying, or selling, or pi ice. If, however, the contra(*t ol sale has 
been reduced into writing, it is, like other contracts in writing, 
governed by the rules of evidence laid down by sections tio-tit;, and 
sections 01 *02 of tbo Indian Evidence Act, 1872. Oral (‘videnci^ is 
madinissdde to contradi(‘t the terms of the written instruments^ but 
such evidence i.s admissilde to prove any fact falling within any of 
the provisos to section 02 of that Act. Thus, oral (‘Vidence is 
admissdile to throve any fact which \vou]<i mvalidiPe any domiment, 
such as fraud, intimidation, illegalit.v, want of due execution, want 
of capacity in any contracting party, want of failure (d consideration, 
or mistake in fact or lawh 


Where A orders goods of B by a letter in whicli nothing is 
said as to the time of payment, and accepts the goods on dedivery, 


1 See Die Iiidmn Copyright Art, J9I4* 

(3 ot 1914), seolioii of the Fiisl 
Kehedule ; the Apprentices Act, 18.=>a 
(19 of 1859), &ection 8 : the (’oiuey- 
ance of Innd Act, 1854 (31 of 18,54) 
HectiuiiR 14 and 18 ; the Cnrners Act, 2 
181)5 (3 of 1854), sections 6 anti 7; the 
Merchant Shipping Act 1894 (57 and 3 
58 Viet 0. 80) ; section 24 ; the Impe¬ 


rial flank ot India Act, 1920 "(47 of 
19.:0). Hection 21 ; the Indian Compa¬ 
nies Act. 1913 (7 of 1913), sections 5. 
19, 35 and 88, m which any contract is 
required to ho made m writing, 

Section 92 ot the Indian Evidence Act. 
1872. 

Section 92 of the Indian Evidence 
Act, 1872, provUo (1) 


% 
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Contract must originate in offer and acceptance "how offer 
and acceptance must be made 
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certain terms in such quantities as the Company mi"ht order from 
time to time, and his tender was acce])ted by the ('Company. Orders 
were p:iven and executed for some time on tlie terms of the tender, 
but after a while AVitham refused to execute orders, fhe Company 
sued him for uoii-performance of an order already j^iven and he 
was held liable'. 

It IS to be noted that in the case of such u tender the true 
position is that a person submitting a tender can withdraw jt by 
giving a notic until it had been accepted by the Company in such 
a manner as to bind it. This depends upon the construction of 
the contract, that is, whether tlie tender is entire or severable. If 
the tender is intended by both parties to he an offt3r of a contract 
for a period involving, if accepted, an obligation on both parties 
during that period, the contract is entire and a lender is, after 
the acceptance, irrevocable. But if the tender is merely a revocable 
continuing otFer to be accepted from time to time by the giving 
of orders, it is revocable by giving a notice. 

The ccuri])aiiy is under no obligation to give any oi'der. and no 
action would lie against it for not so doing, its so-called “aeeeiitaiu’e” 
of the tender being merely a recognition ot the otter. But as 
soon as an order is given—although not till tlimi -there is a binding 
aceeptanco, which rende'rs the contract (‘omplete so tar at least 
as concerns the instalment ordered and both parties are bound 
to perform it^. 

In the ('ase cited ah<)vo, Keating . 1 . ohservcl . 

“It, tieloie the order u«s I’lvni defeiidnnt hud gni'ii notu'e lu the 
company that tie tvouhl not peifonntlw agn'emoni jI iniftht t)C that ho would liavo 
been jubtiliod in'x* doing Hnt liore, the conipanv had gt\Hi tlie oidei, and had 
consequently done sointdlnug amounted to a conHidointiou hn tin. d( lendant s 

ptommo'' 

In f^ercicoJ fJd. v Lomh^n Countu ('oiinriP Atkin J said 

“One known that it is quite ('onimon loi large bodies that requiie supplies 
over a year to ask for tenders and to obtain them, and it soinetimes hajipens ttiut the 
effect ot the form of the t< iidcr with an ae«‘eptanee is to make afnm contract b> 
which the prnvhasing bmiy undertakes to buy all the speeilnnl nuitenal tioin the 
contractor On the othei hand, one knows tliat these ttodeis air veij otttn in a 
torm under which the purchasing hod) is not bound Uj gi\t the tindeiu any order 
at all; in other w 01 (Is, the eontraetoi ofieis to fciippJy goods at a pnc(> and i( llie 
purchasing body chooses to give him an mdir loi goods dining the stipulated time, 
then he is under an obligation to aiipply the goous in accon'aiu t witli ll.o older; but 
apart tiom that nobody is bound 

“There IS also an iiitorniodiate contract that can be made in which although 
the paities aie not bound to any specitied quantity, yet the) bind Iheinselvos to buy 
and to pay tor all tlie gmuls tbataie lu tact needed lui them Dt conise, if theie is a 
contract such as that, 1 hen iheio i.s a binding contract which will be bioken li the 
purchasing body in fact do need some ot the aitides tlio sabjM-t ol the tendei, and do 
not take them from tho tenderer." 


In Kier (& Co. Ltd. v. Whitehead Iron d‘ Steel Co.\ the 
contract wan for the sale of .steel *‘as per buyer’s total requirements” 
up to 8,000 tons. The prices having iixTeased, the buyers ordered 

l Groat Northern Railway Company v. 3 (191H) 87 L, J K. B 077, 

Witfeani, (1873) 9 C. P. 16, 4 (1938) I A. E R. 591. 

3 fjee Benjamin on Sale, 7th Edti, p 83, 
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4,000 tons for the purpose of keepin^x m stock and the sellers having 
refused, the court held that the contract was not a mere option to 
buyers to take any quantity up to 8,000 ions with a riji^ht to take 
none at all, but a contract to supply the buyers’ actual needs, and 
c’onsequeiitlj there was no breach by the sellers in refusing? to 
supply jjjoods not actually required. 

The next step is the communication of the offer. In order to Every offer 
constitute a valid contract there must be mutual assent and the inust be 
jiarties must therefore be of the same mind. (Vinseqiiently, unless communi- 
the acceptor knows of the offer there can be no acceptance and cated 
therefore no contract- This is true of specific as well as of general 
offers ^ 

Where an off'er consists of several terms and a document contai¬ 
ning all (d‘ them is handed to the acceptor, liis assent is presumed 
in all cases where the offeror has done what is reasonably sufficient 
lo bring those terms to the knowledge of the acce})tor and where 
he has signed the document, lie is bound in the absence of 
misrepresentation, whether he has read the conditions or not.^ In 
E^frange v. (hu(ncob\ the buyer of an automatic slot machine 
signed an order form containing in ordinary print tlie essential terms 
of th(‘ contract, and certain special terms in small print, (hie of 
the terms in small print was of the effect that any express or implied 
condition or warrautv not stated therein was excluded. In an 
action for damages for breach of an implied warranty of fitness, 
the court held that as the jdaintiff’ has in signing the contract, not 
been induced by any misreprescntatjoii, she was bound ]>v the 
terms, though she might not in lact have ac<|uainted herself with 
th(‘ contents. 

it IS to be observed that the ( ommunication of otter, acceptance 
or revocation of either ot them is deemed to be made liy any act 
or omission of the jiaity proposing, accepting oj’ revoking by which 
h(* intends to commanicate or which has the effect of communicating 
it/ Perfonnance of the (‘onditioiis of a }>roposal or the acce])tance 
of any consideration lor a reciprocal ])romise which may be offered 
with a i)roposal is an am-eptance of the proposal.' In order to 
constiliite a legal offer or aimeptance or revocation of either it is 
not enough tlmt the party making such offer or acceptance or 
revoking it should only intend 01 make up his mind to do so, but 
it should be m'compaiiied b> such overt act or omission as may be 
sufficient to carry the information or a reasonable inference from it 

t Colev. VMtiughHm (1831 ) 173 E.'R, ^ (l«0l) 158E. li, 293, Parker v. 8. E. 

40G ;hep also Tinn v. Hoftiunii & Co, H. (’ 0 ,, (1877) 2 C. P. I>. 4lR; Watkins 

(1873) 29 L T Exeli 271 ; Ta^ lor v v. Rymill (1883) 10 Q. B. D. 178; 

V UirJ, {1H5R) 25 L ,J Ex 329; Anl.by v. Talhurst (l 937) 2 K. B 242 ; 

(iibboiH V. Pioctor, (1891), (H L T. KiebRrdrton v llowntv«-*e (1894) A 0. 

N. 8. 594 ; Williams v Carwardmo 217 ; Mackilh^^au CompaRme de 

(1833) 1 10 E R. .50(1; 38 R R 32H ; Mossagenos Maiitimes (1897) 6 Cal. 

Fitch V. Siiodaker (1808) 38 N. Y. 948; 227. 

Laliiian v Cann Dutt (1913) UAL. 3 (1934) 2 K. B 394, see also Penton v. 

J. 489=^19 1. C. 570 lor general 8outboru RJy (1931) 2 K. B. 103, 

principles under the (’ontiact Acl. 4 8 3, Indian Contiact Act, 1872. 

2 See Henderson v. Sle\enson (1875) 5 Ibid, 8, 8. 

2 li L. (Sc) 470; Symonds v. Pam 
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that the partv doing the actor making the oinishion < oniuiuuicates 
the or acceptance or levoeation U> the othei pHit>* 

(Communication innV be nude in a vnnet\ ot w a vs beside^ b) 
written or spoken wmds oi signs For inslaiov il m.i\ bp made h\ 
delivery o| goods b\ that ownci io a man who has otfeiedlobuv 
them far a ceitain pricp,^ <0 bv aiteptaiKo ol pixe ainl noihtniy 
it in his accounts’ oi )>v diopping a i oiii mto aii aiit<nuati( soiling 
machine^ oi Home pieaiianged signs not In mg anv ioini ol (ipliei 
Or secret wilting and not liavuig lu Ibemsdves anv vomimm iindei- 
stood meanmg’Nji b\ othei oveit ad wnh has llu eltod ol (oiumiinn 
cation ol irilention fo an oidiuai\ ifiisoiuil»le mind ‘ V giCid 
nntnbei of ( ontf ri( ts^ obseives yteplien J ‘ ai( m the pu stoit stall 
of society. made by llic dehveiv b\ oiu «d the i niliaiting |Hilies Io 
th-e othei, oi a ducumenl in a t ounuon ioini slaliug Inc tcim-'b\ 
which the jioisou dclicci mg it will onifi int(* tlo pj i/posed (outidd 
Hitch a fonn roHstitufi \ (Ik off\^ of the put n !(luhrs ti (1 
the foim Is aiiepit'd without obiedum b\ tin pii^))! j(»\,lu>iu jI 
IS tendered he IS as a geinnal iidc boiiml b\ if'. < ontents and liis 
act auiouiit'^ to an aiieiUaini o( tin olbu mi le t > him whdlim 
he leads the douiment Ol othei \\ ist. mloi ihn Imustdi o( its i onti pts 
or not 

W hei e a liiCii haiit ad\u tines his good" to Im s Id il,M()lim 
pm 0 and vutaiii (ondition , u h idveili-MiiMi! miouuts t an 
offer and any jmison oidei mg-.m h g (ol di ill in h m 1 t) u v ( ,)t 
the pm e and the conditions attailud t(» it im'i In tdvtst\o|t 
Jfm to them m Ills ordei ^ Sm h (.tins an usiudlv known , |, 
ti munis ort'e IS. Aixotliei mstame ol tins is ol Uulw.u imipmo 
making (dims iii llieii pi(»spedus ot l.uilt" to ( mv m !• hk* 
(aieol goods Lud ](as^eiigei s on I oilam lu los Vtimll.o \ h td(" 
a ticket toj a ]oi nie\ oi hu lilggngi hit ,it i ( loak i (no n * p| 
an ofi'oi lu the pi o pectus loi sm li puip(»s(^ .ml h mn 1 1)\ tlx 
many ternis wlin hit mas lontun altlxmgh ht^ has lut ai piamlr 1 
ImuMeli with anv (d them and li.i not ivei st i n tlx pMsjiMtus 
Such (outmmms oifcis mas he made l» mdivi Inals is wdl as tja 
piihlit at laigid" 


AcoeJ)’ 

tance of 
the offer 


Hnt, as alieadv ohsu\i d, a meu lailmetojipK luipiopj^al 
Ol ujuutei proposal Would ixd /icc se .imount to an aMi^piaixf id it^' 
Acoimtei profiosal lxo\p\xi mt\ he dpemed hi .xiepted h. 
mere sjleix c H hen il unlaimd in mlmiatp n loi tlx othu pait\ 
that hiv silem 0 w ill ainoimt to an ai ( eplaix i 

Aliei (omuiunii ation ol tlx oHoi i oimtlx puduniif xiip 
tiUKe <d tlm oliu. donti.ui i" loimcd h\ llm ai i f'pl ux ( ol an ()lh i 


1 J Apr (’a'4 Piiji)j<l Inton \ 'i 

1 n< kett ) I L li b j‘i It j||n»u i \ in 

{| n .I < P 

2 Pollot'k sCoiih «i ( \(l |) 2S li 

,3 IvHiihgati Hotolu* v uioHt<ll*>i» L 

K T H-M'li 

4 Fniloak s ('null H<*l Ail p 2H 

5 Ibid 

b FuvrttM \ WllflHiit I ( ,v I bln 
7 Watknih \ Hviixll I i} H P d 
S Itnd 


S(*t^ Anson s biw ot ( oili.o I 

H( tij^Hl ( onl U)iii[)mx I/I j V H( m 

Wadin Sr ( o Jl |{oui { Xij) 

Hishun Pa In HoJ im v ( l)di>< i i*| j 
and ( 0 IS A I J |{ 7 1 Kiohnavva 
V Padlnixirthhaii iPil/) M W N n) 
Kiis‘iin\\n V Pmlvwiiiabfnn (|I 17 ) 
InwAfHfj 1X^.1,nil 

Pain Uoldm \ ( hAuUi pxi.n ] ^ 

)S I fi. J H 7 3 [Uilhousi ^ Hindi n 
22 L J t P ,S4 
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ii®iljher pattv is bound, and ttie offf»r ^na^ bp i evoked b\ 
due notii e of revocation to the pait\ to whom it was made 

Arcepiame mutit also be iommiiniCiihd to the othei pttlt^ like 
otfei and thw means moie than ,» far it toimation of intention The 
(ommuTiicaiion ot arceplain e need not howexei, lie b\ wouU <»! 
writing (\)ndmtmM> amount to < fnninimioation and eten silence 
ivheje there IS a dut\ to dissent', oi Kome act must be done which 
the othei ]niit\ has e\pief,als oi imphe<ilv otteied tf» tieat as a 
(ommunication Foi instam e it the otJoinj* Na\h “If \onmean to 
at oept m\ odei inloiin Hoi liang onl a Hag, oi hie a gun’-"in all 
these cases li the otteiee aclh m < oidiiiftlv the ac ceptaiite in the 
rnannei anthou/ed turns it into ,i (ontiail, iiiehpectixe of the 
otleroi s actual knowledge ol hiit h ticieplance bimiiailv a wntten 
offei to bii\ goods ic ( ompanied b\ a huui oi mone\ i e) i esenting the 
puce will be deemed to be am epteU, it the othei piiiti ( redds the 
iriorie\ ie( eiv od to lim u( ( mint 

Howiii h I obs(i\ul in (\nhll \ ((nboh( hmnkp Ihdl 

One (annul doubt tliaL as an ui linaiv inlt ol law an .U(af>iaii{y <0 au 

oliti malt ought to be notiliul to tin jnihon vliomnlt (he olid ]i) ookj that the 

two niuids uia^ toni^ logttlHi In) ss po'. i<, (i, Im lvu> euinls m*i\ In aiuot md 
then IP ntil that whn I) i''m (-sin attonl ng lo iht ialt s oi }<nglish lau^o 

III iky ti eontiHt l Kiit then is Iho i ]< tj gb to l>t niadi i jion that thn 1 1 im tliat a-' 

iiotihffttitm ot fuceptfiiK e ic piuiti 1 o (In buKlJt ot the iicistm ulio inhkis tin 
I tki Uk leisoi who iiiitc^ tin « li t nniv t vuih i utn i to hiin''il( )i in 

tliinl^n khUKl li ti do'^o and I "UijOM tin u i im h no doubt that w line a 
fuison UJ HU otim nnuk l)> him ti inolhn loisoii l^|)Jl^sIv or implndh mfciinat '' 
\ paitu uhtt iiio k o! in < < ptHnu ‘■ulln n iit l> main tin luug uii luinlmg it is on I \ 
iiiLibfunv loi lilt othm inisouli w liotn siK li oHli ni uh (o lolhn tin indUHti t 
mode ut Hi'aeptaiKi and it tli )(i on in ding tin ofli i < vpi '*!v oj implndh iiili 
mat# ■> H) hih ofit j tint it will lx Mitin n n( lo'i<( < n tin ptopoml wilinnit (oiijuimn 
intuig atuplauu o! it O bimwll )inloituun' <d tin (oniilion js i uttkind 

autfUiKi, WJthoiil lolifuation 

An coieplatKi ninst be nt fht /m/nv o| ilu otim otheiwis^ d 
H a (omdet olb i 'O nesv piop sd hi Joitbfn \ (lie de 

lendant oihied to bii\ a m.m d w.inanted ^onnd and oinet tii 
}uiries4 'Phe phiiiditl sent tin luue wdh a\\»inant\ thit she w is 
'sound and fiuitl in h um ss Held no Mmipleto ("oiitiai I 

In /////(7 /Mo/? \ Ihnket^ th(’ dtleudaid wioti an oflei to sell a 
(Higo ot C/ 0 (k/ bailee the pi untttP icpbed Siu h otIVi w e ai cotd 
expeiting imt will gi\e us fim bdfleif and full weight Held 

that the plaiiddi had not aiieptcd tht defeuilant h offei and the 
( oiitiac t w a^ not ( ompleto 

An ini|uiM ol thf ]u *p(kt i whethei he will mudd^ hi teiin^^ 
is not a ( uuuim ])iopiisal (ntdljng him lo tieat lus offei as u jf < ted^' 
\oi (an then be ,ni ami'plame of an offei made in igiioinm » o( the 
otfei 'PhmeloK' wI hm i n>ss «iffeis an- luady simiiilaneonsh as 
foi inslam (. offeis l)\ post to *><11 and I i bn\ goods al tliesanie 

I Sti iMidoid dmoii \ linkdt IIHH'O {ISiHI I (^i H Jj( 

oS k r 7M (< \) tl kl)hous» \ 4 4 M A W r>‘i 

Hmlbt IM 0 (N hlHie 11 I, ) > i M W \4> 

C P JSn4 (Hi U li Ist t s^f>st«\tnou \ Milmnn ■» H 

kfunsgflb Hotil lo V Monti 1. d4b 4'i L J Q h 7(»l 
11 J hx<)i P»t» 
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post or 
telegraph 
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price -^neither offer can be construed as an acceptance of the other'. 
Similarly, an acceptance cannot precede the offer^ 

, llie acceptance must be absolute and unconditional^ If the 
other party imposes any condition it is not acceptance but only a 
counter-offer which if accepted by the party niakintj: the offer may 
become a contract\ In order to convert a proposal into a ])romise 
the acceptance must be absolute and unqualitied. For unless and 
until there is such an acceptance ou the one part of terms proposed 
on the other part, there is no expression of one and the same common 
intention of the parties but at most expression of more or less dif¬ 
ferent intentions of each party separately—in other words proposals 
and counterproposals’. The acceptance must be expressed in some 
usual and reasonable manner, unless the proposal prescribes the man¬ 
ner in which it is to be accepted. 

The post office is the ordinary channel of communicatiou, and 
in the vast majority of cases an autbonty to post, an acceptance, 
where'not expro.ss, will ))e implied, for it is conceived that an offer 
made by post or by tele^craph invites an answer by i)ost or by 
telegraph respectively, uuleSvS the contrary is expressed®. Where 
acceptance by post or tele^^ruph is authorised, the posting of a letter, 
or despatch of a telegram, addressed to the offerer within due time 
accepting the offer is an acceptance. At that moment the bargain is 
struck, and the contract is complete, and neither party can after¬ 
wards escape from it\ “As soon as the letter of acceptance is 
delivered to the ]>ost office, the contract is made as complete and 
linal and absolutely binding as if ttie acceptor had j)ut his letter into 
the hands of a messenger sent by the offerer himself as his agent to 
deliver the offer and receive the acceptance Accordingly an offer 
cannot be withdrawn after the acceptance has been duly posted, 
although it may not then have reached the offerer^ or may never 
reach hiin"^. To be effective the witlnlrawal must tyach the other 
party before ho has duly posted his acceptance. Similarly an 
acceptance once [)OHte<l cannot be revoked, even though the letter is 
lost in transit ami never reaches the offerer^^ 

A posted letter of acceptance must be addressed to the offerer 
or his agent. One addressed to the acceptor’s agent only will not 
become binding until it is actually communicated to the offerer’^ If 
the letter of at ceptance is misdirected] by the fault of the acceptor 
it cannot be deemed to be a proper acceptau(;e (Ham Dass Chakra- 
toarthj/ V. Official Liquidator^ (1887) 9 All. 36(;. 

If the offerer expressly stipulates that an answer must bo 
despatched by telegrapli or by a particular post, the other party 


1 Tuju V. Hofmann (1873), 29 L. T 
271, espcmally at pp. 273, 279. 

2 See lie Northern Electric Wire Co., 
exp. Hall, L. T. 369. 

3 See 8. 7, Indian Contract Act. 1872 9 

4 Hhagwaudas v. Shiv Dial, 22 I. C. 

811 ; Kampiir Sugar Factory v. Diwan 10 
Ghand Ishar Das, 6t f, 0,860, 

5 Per Biamwell L. m Drew v. Nttim, 11 
4 Q. H. D. 668 ; 1. L ft. 28 Bom. 420. l2 

6 Soo Benjamin m 8ala, 7th Edn., p. 85. 

7 Dunlop V. HiggiUb (18481, 1 H. L. 0. 


381, 73 II. li 98. 

8 Per Thesiger L. J. in Household Fire 
Insurance Cu. v. Grant (l879) 4 £x. D 
at 221, 48 L. J. Fx, 577, 

Adams v. Lindsell (1888), 1 B & Aid 
631, 19 U. H. 415. 

Household Fire Insurance Co. v. 
Grant (1879), 4 Ex. P. 216. 

See Heiijamiu on Hale. 7th Edn p. 8^. 
Ke National Savings Bank, Hebb's ease 
(1867) L B. 4 Eq. 9; 36 L. J. Ch. 
748. 
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must o{ course comply wiih that stipulation* If nothing be said 
about tim6, tho offer must be accepted within a reasonable time^ and 
an unusual delay may make it inoperative*, unless the other party 
waives his right to treat it as such and accepts such delayed accept 
tance as valid. . 

What applies to the post applies equally to an acceptance by 
telegram as decided in Stevenson v. McLean^. 

An offer lapses (1) by not being accepted in the mode pres¬ 
cribed^, (2) by not being accepted within the time prescribed^, (B) 
by rejection or counter-offe/, (4) by the death of the offerer or the 
offeree before mutual assent is given, and (5) by revocation. If no 
time is prescribed for the acceptance, it must be accepted within a 
reasonable time. If the acceptor does not make a counter offer, but 
only desires to know if the offerer’s terms are final or merely makes 
an enquiry, the offer does not lapse and may be accepted at any time 
before it is withdrawn^ 

Although the proposer may prescribe a mode of acceptance of 
the proporal he cannot prescribe a mode for refusal. He cannot, for 
instance, lav down a condition that if he receives no answer within a 
given time he shall consider the offer accepted.’* 

Under the Engli.sh law, if a person accepts the offer in igno¬ 
rance of the offerer’s death there can be no contract®, but the Indian 
law on the point is different. Section G, clause (4) of the Indian 
Contract Act lays down that *‘a proposal is revoked by thevdeath or 
insanity of the proposer if the fact of liis death or insanity comes 
to the knowledge of the acceptor before acceptance.” Thus under 
the Indian law an acceptance in ignorance of the death or insanity of 
the offerer gives rise to a contract. 

It has been held under the English law that the bankruptcy of 
the offerer does not put an end to the offer except where the offer-i 
relates to the i»roperty of the offerer which on his bankruptcy will 
vest in the assignee who may if he chooses make a fresh offer^®. 

1 See Benjamin on Sale, 7th Edn,, p. 90 law where acceptanre not oorrespond- 

and the authorities cited thereunder, in'g in time or place with the teiras 

2 Bishun Padu Haider v. Chandi Prasad presciibed by the proposal is inopera' 

and Co., 18 A. I*. J. K,, 73. tlve—See Fellhouse v. Bindley, L. 

3 (1880) 5 Q. B. D. 346 ; Bruner v. 1 C. P. 204. 

Moore (1904) 1 Ch. 805. 5 See Bamsgate Hotel Co. y. Mohteflore 

4 Section 7 (2) oi the Indian Contract (1866) 1 Ex, 109 ; Indian Co-o^^erative 

Act which runs aa follows Navigation Co v. Padamsey (1934) 36 

“In order to convert a proposal Bom. L. K, 82. 
into a promise, the aoceptance most 6 See Hyde v. Wrench (iSiO) 49 E. U. 
be expressed in some usual and rea- 132 ; 52 R. R. 144 ; but it is not rejec* 
sonable manner, tiiiless the proposer thin if it is a mei’e inquiry see Ste- 
prescnbes the manner in which it is vonson v. McLeau (1880) 5 Q B. D. 
to be accepted. If thC proposer pres- 346 (850). 

cribes the manner in which it is to be 7 See SteTensou v. McLean cited above, 
accepted and the acceptance is not 8 Fellhouse v. Bindley, ■ 31 L. L C P* 
made in such a manner, the proposer 204 ; Bishun Padu Holdar v, Chandi 
may, within a reasonable time after Prasad •& Co, 18 A. L. X B. 73; 
the acceptance is oommonieated to My lappa v. Aga Mirza, 54 1. 0. 550. 
him, insist that his proposal shall be 9 Reynolds v. Atherton (1922) 127 L, T. 
accepted in the prescribed manner )89. 

and not otherwise, but if he fails to do 10 Meynell v. Surtees (l8t>D) 2$ L, I, Gh, 
so, he accepts the acceptance.'* 257, 

This is a departure from English 
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IkvQeatiaai Kevoeation may be madi' at anx trme before the ejler w turned 
W Offl^r or into a <untraxt lu atfei>tanee A revoration ha^ ue^esMnU tube 
uunmviiiicateil On tins pomt turns land "> fd the ('outinut 

A('( pi ovule AH follow H 

•f Ihc < oujuuimk tthon ul ptopusai ih < oinpli 0 uli ii it (H^men to the 
kiio^ned^e nt flie pei«<on to vvlionnl is nia<h 

Tlu (oimiiumenhou ot an a(ceptanc< mioiuploti ~ 

ai against the pioposei, 'whpii it la jt t iii a (Oionc (»t tianHiniHhi in to liini so 
as to he out ot the poviii of aueptot 

as against tin a((tptoi whrn it tomes to tin knnilnlgt f tin iiojiosti 

'Ihe eornmnim ation ot a u toiafton h tompletf — 

a« against tht ptmon nho makts it tvlmn ir is pul into a louise ot 

tiaii»iUifc‘SK)U to tin-' ptison to whom it ih laa i( so as (o ho out ot rtn ponn ot tht 

person who niakos it 

ns against the peison to whom li is made whni it (onn s +0 his kmtwitdg* 

Pm), os«l ma^ In letoktd il am imn b< loie tin ( mmniination t its 

aiviptaiiio is<oniplet( ss againsi tin )io]osfj hut not nllnwas 

An ttMitjifaiK “ mav beu\okid at anv linit beton ili i onimniin ati n it tin 
at(i-ptanc< isiomplett a against Mitjtoi but n >t atteiward 

The oounatiux Pioii ol n piuimsi] ^ thus < ouiplete -wlieu it 

(oiiieH to the know ledol <| llieptisiu tiuhrui il is uuuje The 

]i(»posei Ihs till} ju wei 1 vitlilnw il i»et if iInt time luii ifiutlu 

piojinsed )v t iiiuuuiii dtt 1 i th^ thei ]^}t^ il dii he ulth]la^ul 

cuh ii liife nthft iHitv luis il I .ibifilt 1 («-]tPf!n nil has imr ])iu 
simh arcei idiii e ui the f Mil se it tiau'-unssi u t(» the jimpn^ei, ru 
much as rommunu ation d an at t ept^iure is rnmplete against the 
piopAser ^^llen it is put in ihe ( uise of tiaiismission to him so as to 
lie our ui thepn^ei il liu uieptm* Du i mmiunmu u au 

a<(rpt0Tue iH eoinpleto against the eu i e{ fiu hen if tornes to the 
knowledge of the )UOj) 0 ‘^ei and then tin agieeiuent bei i me^ nieem a 
ble Bcfoie that h \\(\ Mia e| t n canwithdia lisdcaptaure 
h\ commumcating suh \vnhd. iwal earhei than thi comuiiiuicaticu 
of acceptance leadus ‘In impo^fiv. knovledge ai as much as the 
(ommmiuation of a le^Oiatiou is (omplete against the peison to 
whorn IT is made when n i rmes to Ins kufvledge ^ it the com 
uuiUM atu II ii ie\(iHli>u III »u»<ptoiuo ir^ailu^N tliej.' inset aftei 
the UM optduci IS I ojumuiiK all d U hiui theiniitiaii I i r luiug bind 
uig the leuuati u hec< mes niettei ti\Wheir ane.itau e and 
»e\ooatjou aie communu nte I HlmnltaueMlbi^ fi i nistaure wheie 
lettei oi at ce))tam e and letUi o) itnuitinn m oh tU | n] osei tr 
the same Ihuh then in ih i outi o { 

s 

So cu ( ept in e attei knn\\nu» that (he pioposai Inis In eii le 
Miked IS\iud and i f im ettei l’ A Iml alamtun is i lueiiMitfei 
which mas be 1 etrai ted betoi o Ihehannuei is(!o\mi> S> wlieiethe 
auctioueei at t opted tiie bids ol an agent witlumt, luHvfvm knot king 
down the goods In him Jml the piim nml k pudmted the bids bofojo 

1 Boe Heuthoin \ Tias^i i(h 190 

il Cil) 4 liukiiKont Uodd 2(h D 40*1 

2 Houweholtl File latiniftiKMi (o \ (itant, 'S (lovind v Mann Vikramaii 14 Mad 

4I) p m m 

8 '^Dannjuie v Alexander 9 Oh (Jst Sci) 
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the auctioaeer notified their acceptance* it was hjcld that there was 
no contract*^ 

A proposal may be revoked otherwise than by communication 
oI notice of revocation, namely 

(1) by the lapse of the time prescribed in such proposal for its 
acceptance, or if no time is prescribed, by the lapse of reasonable 
time without communication of the acceptance; (2) by the failure of 
the acceptor to fulfil a condition precedent to acceptance, and (B) by 
the death or insanity of the proposer if the fact of his death or 
insanity comes to the knowledge ol the acceptor before acceptance*. 
So, an offer made to one who is not in immediate communication 
with the offerer remains open and available for acceptance until the 
lapse of such a time as is prescribed by the offerer or is reasonable 
as regards the nature of the transaction^ after which it is deemed 
to be withdrawn. 

For detailed discnsaionH on the subject, see commentaries on 
the Indian Contract Act, lf(72. 

Contracts implied from conduct—sub-section (2). 

Ac(‘ordiiig to sub-section (2) of this section, subject to the 
provisions of any law for the time being in force, a contract of sale 
may he made in writing, or bj word of mouth, or partly in writing 
and partl^\ bv word of mouth or may be implied from the conduct of 
the parties. According to it, if a particular law in force for the sale 
of a particular article provides a particular form the contract for the 
sale of such article must be made in that form; otherwise not with¬ 
standing anything contained in this sub-section it may be invalid. 
Thus share (‘ertificates of a company may be sold as goods, but the 
rights of the partie.s are subject to the provisions of the Indian 
Companies Act. It i.s not necessary that the whole of the contract 
ma> be oral or in writing. It may be partly oral or partly in writing, 
for instance, a written ofier to sell goods may be accepted verbally 
or verbal offer may be accepted in writing^. So also goods may be 
ordered by a letter and may be supplied without further communi¬ 
cations or goods may be ordered by letter with subsequent verbal 
alteration and may be supplied accordingly®. “Writing” prima facie 
includes “printing, lithograph.s, photography and other modes of 
representing or reproducing word.s in a visible form”C Any phra.seo- 
logy which expresses the agreement of the parties clearly and 
without any patent ambiguity is sufficient and it is not necessary 
that it should he expressed in any particular words. 

‘^Implied” seems to be used in this section in the sense in 
which it is used in section 9 of the Indian Contract Act. Such 
implication may arise either {a) as an inference of fact or (b) as an 
inference of law. Terms which are implied by law in ,a contract of 
sale are dealt with in later sections. Thus, when a man takes u}) 

1 Lyall & Oo. v. Chawroo 4 Watkins v. Uymill, 10 Q. H. 1). 178 

Bingfh Co., 16 Cal. 702 ; see also (188). 

Payne v. Cave, 3 T. R. 148 ; Marlow 5 Taylor v. Jones, I. C. P. D, 87. 

V. Harrison, 28 L, J. Q, B. 18. 6 Hoadly v. MXaine, Oo. Bing. 482. 

2 8. 6., Indian Contract Act, 1872. 7 See General Clauses Act, (Act X of 

8 Adams V. Lindsell, 1 B. A AM. 681, 1897), 8. 3 (58). 
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an article in a shot) and pays for it, or otherwise approJ^riates it with 
the owner’s consent, or when an unsigned contract is acted on by 
the parties according to its terms, the conduct of the parties gives 
rise to an inference of fact that the parties intend a sale or purchnse, 
though they do not express their intention in words^ 

A contract of vSale may also be implied from conduct of the 
parties as an inference of law. **Tn ruch a case the law does not 
require an actual agreement, but implies a contract from the cir¬ 
cumstances ; in fact, the law itself makes the contract*.” A new 
contract of sale may be implied by law from acts done in part per¬ 
formance of a contract of sale, as, for example, where the buyer 
retains part of the goods delivered^ or has consumed the goods 
before a valuation of the price\ 

Contracts under seal—contracts by corporations. 

Contracts or obligations under seal, or s])ecialities, such as 
deeds and bonds, are instruments which are not merely in writing, 
but which are sealed by the party bound thereby, and delivered by 
him to, or for the benefit of, the person to whom tl)e liability is 
thereby incurred. In England a contract under seal is binding 
though it may not be supported by any consideration. Such a 
contract derives its validity neither from the fact of agreement, nor 
from the consideration which may exist for the promise of eitlier 
party, but from the/()rm in whicli it is expressed. The binding 
effect of such a contract is the result of the doctrine of e.stoppel 
which prevents a party from denying a solemn engagement entered 
into by him under his hand and seal*^. 

This doctrine of English law has never been accepted in 
British Indie/'. But in the case of corporations it is invariably pro¬ 
vided in their constitutions created bv the statute that they can only 
contract by instrument under seal. Under the Fmglish common law 
rule a corporation can only bind itself by deed executed under its 
corporate seal so that its contracts must be marie by such a deed or 
by its agents authorised by such a deed. To tins rule, however, 
there are important exceptious7. Thus, wliere a corporation has 
taken the benefit of certain work under a contract not under seal, 
for the doing of which it was created, it cannot refuse to pay for 
such work . Similarly it has been held that as a general rule, when 
goods have been supplied to, and used by, a corporation whicdi can 
only contract under seal, the goods must be paid for'^. In the case, 
however, of con^fraets which are required by fifatufe to be under seal, 
the common law exceptions referred to above do not apply^ 

1 Brogden v. Metropolitan Kailway Co., (1 Kaliprasad v. Raja Snhib (1869) 2 B. 
(IST?) 2 App. Cas. 666, H. L. ; 8oe L. R {p. c.) 111, at p 122. 

also Falenke V. Hoottish Imperial 7 Hee Nioholson v. Hradfield Union 
Insurance Oo., (1887) 34€h. a 2M. (1866) L. K. I, g. H. 820 ; Wells v. 

2 Per Pollock 0. B- m Gore v. Gibson, Mayor ot Kingston-upon Hull L. R. 10 

13M. & W. 623 {6'K.); Kanmy v, 0. P. 402. 

North Eastern lily, Co., 14 C. B. N 8 Lawtord v. Billericay Rural District 
641 (where contract was infeiTcd Cuancit (1903) 1 K H 772 (J A 
against express intention). 9 See Young v. Leamington Corporation 

3 Hart v. Mills, 16 M. A W. 85 ; Martho- (1883) 8 App. Ona 517 ; British Insu* 

lomew V. Marwick, 15 C, B.N, S. 711. latod Wire Co, v. The Piescat Uibgn 

4 See Bees. 24, 27, 28 & 29 of the Aet. District Council L R, (1895) 2 Q. B. 

5 See Ansoh’b Law of Contract, Part II, D. 453 ; Nixon y. Eritli Urban Council 

Chapter 1|, section 2. (1924) J K. B. 87, 
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In Kmhmt Dm v. The MmkipaVBmrd of Benam^ 

the had Hiipplied the defendant municipality with stone 

Wlast for paetalling its roads, but the contract <Ud not comply 
with the formalities required by the Municipal Act. It was held 
by the Allahabad High Couid that the plaintiff could not sue on the 
contract, either for recovery of the value of materials supplied or 
for damages, for non-acceptance of the delivery of the rest of the 
])allast, In an earlier case reported as Abajt v, Trimhak 
MunkfpaUty^ it had been decided by the Bombay High Court that 
a Municipality could successfully sue for the balance of the amount 
agreed to be paid by the defendant in consideration of being 
granted the right to collect certain tolls, although the contract was 
not sealed as required by the Bombay District Municipal Act, It 
would appear that in deciding this ca.se the court did not draw the 
distinction obseived in the English decisions between the class of 
cases in which a seal is required by tbe common law and that in 
which it is prescribed by statute. 

Where the contract is exoiuitory it cannot be entorced if it 
does not comply with the formalities required by law^ 

.Vs regauls the formalities reciuired in the case of contracts 
with couifianieH registereil under the Indian Companies Act, see 
section 88 of Act VII of 1913. 

Written contracts* 

When all the terms of the contract are in writing no evidence 
of any oial agreement or statement is admissible for the purpose of 
('ontradicting, varying, adding to or subtracting from, its tems^ 
This js subject to ceriain exceptions^ 

Contracts partly written and partly printed. 

In a contract partly written and partly printed, special impor¬ 
tance should be given to that part of flu* contract which is 
written. It does not follow that the printed matters are to be 
neglected. The wliole contract both written and printed must be 
construed and, if possible, one intelligent w'hole made of it>^ Tlie 
written words are the immediate language and terms selected by 
the parties themselves for the expre.ssion of their meaning, and the 
pmfl'ed uoi'ds are a general formula adopted equally tp their case 
and that of ail cithtr contracting parties upon similar occasions and 
subjects^. 

In Meghraj the contract consist,) 1 ,jf a printed 

furm written in English which provided that anything except the 
buyer’s signature written in a vernacular language shall be null 
and void. The buyer inserted the specifications of the goods in 
Hindi which were at variance with those written in English. Held, 
the terms in English could not be modified by the Hindi terms 

1 (1905) 2T AU. 6fl2, 600 . 5 Moiian Lftl v. Knahna Pr«mji, (1927) 

2 (1604) 146 Bom. 66. 3« Bowi, h. B. 4r5; Robertson v. 

3 Ahroedabad Manicipality v. Sttlemanji ' French (l80B) 4 Easl-, 180, 136 

(1803) 27 Bom. 618 6 Boo «1 ho Paul Beioi v. Dhotalal (1804) 

4 8ec. 83, Indian Evidence Act. Seo the 80 Bom i \1. 

exceptitins to that section. ^ 7 (J936) 54 cal 87. 
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See Dudgeon v, Pembroke^ as to the effect of inserting words in a 
contract without striking out printed words which may be appli¬ 
cable to a larger or different contract.” But the practice of 
mercantile men of writing into their printed forms the particular 
terms by which they desire to describe and limit the risk intended 
to be insured against, without striking out the printed words which 
may be applicable to a larger or different contract, is too 
well-known, and has been too constantly recognised in Courts of 
Law.”"^ It is well settled that words ileleted in a printed from of 
mercantile contract are to be treated as if they had not formed 
part of the printed contract ; they cannot 1)6 used to constrxie added 
words. 

Contracts by 'bought and sold* notes. 

A contract of sale is often brought about by a broker who 
issues bought and sold notes to the buyer and seller respeetively. 
They generally begin with the words “bought for you or on your 
account” or “sold to you or on your account.” They are identical 
in every i'es])ect exce]>t the names of the Imyers or sellers when 
disclosed. 

ft has been held that uhere lliere \sa.s a material vanatioii 
betj.vveeii the two notes they could not constitute a binding contract^ 
Where the notes are falsitied the original contract between the 
parties may be iiroved in some other way\ See Hoe v. Naylor^ 
regarding conditions in the sale note not brought to the notice of the 
buyer. In Ah Shoin v. Moothia^, writing containing conditions on 
the sold note in (liineRe not undoistood by or known to the other 
side, was held no eontra<‘t. 

Earnest. 

Section 78 of the Indian Contract Act expressly referred to 
the passing of the property in the goods sold in pursuance of a 
contract for tlie sale of ascertained gooils on payment of earnest, 
Section 4 (1) of the English Sale of Goods Act, 1898, whicli has 
superseded the 17th section of the Statute of Frauds also refers to 
giving something in earnest to bind Ihe coiitracf and preserves the 
distinction between part payment and earnest. Earnest is '"some- 
ihing^’ to bind the f»arguiii, or, “the contract” whereas it is manifest 
that there can be no luiri paymeni till after the bargain has been 
hound, (U' closed. 

Sir Edward Fry observed iu Home v. Smith': 

“The practice of giving somelljiuf? to .sjgiuty the coucIuhiou oI iho contract, 
smuclinioe a ring or otJici object, to be repaid or redelivered on the completion of the 
contract, appears to be one ot great antiquity and very general prevalence. It was 
laniiliar to the law ot Home (whcicthe iiilc wh-> that n dctaulting buyer toifeitcd the 
earnest money, and a dcfanllmg seller wah bound lu leslore it two-loUl . That earnest 
and pail payment are two distinct things, is apparent lioni the i71h Meclion oftlic 

1 (1877) 2 A C. 284, 293 4 Durga Prasad v. Bhajan Lai, (191)4) 31 

2 Per Lord Penzance W, A. Sassoon v Cal. 6l4 (P, C.) 

Intel national Banking Corporation, 5 (1918) 3 L. J. K B 958. 

(1927) 55 Cal. 1. 8 (1899) 27 Cal. 403. 

it Come V. Kcudiy (1846) 3 Moo. 1, A. 7 (1884) 27 Ch. Div. 89, lOl; o(. Farr 

448 ; Sievewright v, Archibald (1851) Smith & Co v. Mcsms. Ld. (1928) 1 K. 

20 L. J. Q. B. 529. B 397, 408 -409. 
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SUtate of I'mudo, ^hkk deals with them as separate eets, eacl^ of which is sufficient 
to give validity to a parol contract. 


The parties may intend, that the deposit may be both earnest 
and part payment, as is often the case in England and even in India 
on a sale of land. The deposit serves two purposes^if the purchase 
is carried out it goes against the pnrchasfe-money—but its primary 
purpose is this, it is a guarantee that the purchaser means business’,” 

Generally speaking, in a contract for sale of immoveable 
property, the deposit of earnest money is a guarantee for perfor¬ 
mance of the contract by the vendee, and when the transaction is 
completed, it becomes part ef the purchase money But if by default 
of the vendee, the transaction falls through, the money is forfeited*. 
If the sale goes off througli the default of the vendor, he must return 
the sum so paid^ 

Section <4 oJ the liidiaii Contract Act does not apply to a 
deposit in the nature of earnest and a stipulation for its forfeiture in 
case of hreacli is not one by way of penalty\ 

If on the breach ol the agreement by the purchaser the vendor 
resells the property, and sues to recover the loss arising on such 
resale, the deposit, altliough forfeited, is to he taken into account as 
diminiwshing the deficiency^. 

The rule is no doubt the same lor goods'^ It is, however, a 
f(uestioii of fact, in each case, whether a particular sum paid in 
advance, should he treate<l as earnest money i.e., security for due 
fulfilment of the contract^ If the seller seeks to retain money 
pre]>aid hy the buyer, on the coiitracl falling through by reason 
of the buyer’s default, the onus is on the seller to show that it was 
paid as earnest money, that is, as a deposit hy way of security.^ 


1 LoiU Maunaghtou ni Supei AiuoM 
(1SH9) U App. C&h. 429. 435. 

2 Hue Dma Nath v. Main- Modi. A. I, H. 
I93u Boni. 213: Fa/du Ahnu'd v 
Itajuidranath; A 1. H. 1926 Cal. 339 . 
Vurraaw A Co. v Gopaldaa, A. L U 
1923 Xiab 363 , Subbayyar v Main 
f^ami, A. I. R. 1926 Mad. 1133 ; Nadiar 
Ohand V Hatiwh Chandra, A. I B. 192/ 
Cal, 964 ; Bam Chand v, Cenlral 
Flour Millft, A. I. R. 1935 Uh. 192 ; 
lioahaii Lai v. Delhi Cloth & (leuural 
Mills, 33 All. 166. 

3 Ibrahunbhai v. Fletcher (1696) 21 
Bom. 827, 853; Aloke-jhi Dassi v. 
Hara Chand Dasw (1897) 24 Cal. 897. 

4 Natesa Aiyer \. Appavu (1913) 38 
Mad. 178 ; Vocrayya v. Hivayya, 26 I 
C. 121; Dina Nath Daniodhur v. Main* 
Mody, A. I R. 1930 Bom. 213; .we, 
however, Bhimji Dalai v. Bombay 
Trust Corporation A. I. R. 1930 Bom 
306^54 Bom. 88U 124 1. C. 800 
relating to the hire purchase contract. 

5 Oekendeij v. Menly (1888) K B, * E. 
485,113 R, H, 740; HhuttD‘Worih \. 
Clews (1910) 1 ch. 176 ; VcUoru Taluk 


Boaid V. OopaiaHami (1913) 38 Mad. 
801-26 I. C. 626 

6 Muhammad HabibUllah v. Muhammad 
Hhaft (1919) 41 All. 324=~-50 I. C. 948. 
Bee Pyarc Lai Meena Mai, A. I. R. 
1927 All. 621--1U2 I. 0. 766 ; 8nbba 
Ayyar v. Munisaml Ayyar, A. I. R. 
1926 Mad. 1133=50 Mad. 161 ==98 I 
V 516 (forfeiture of deposit) ; Gowal 
Das bidany v. Liichmi Cband Jbawar, 
A. I. R. 1930 Cal 324.^57 Cal 106- 
125 1. C. 594 (forfeiture of deposit) ; 
Karsondas v. OhhoUlal. A. 1. H. 1924 
Bom. 119- 48 Bom. 259-77 1. C. 275 
(on breach by vendor, buyer can 
recover the deposit). 

7 DcfeU Rattamma Kakarapathi 

Krislinammlbi. A. I R. 1928 Mad. 326 

-D'6 1 C 482 ; Kanhaiya Lai v. 
Lakshmi Chand, A. t R 1923 Nag, 
223 ' 143 I. C. 192 ; Premji v. Garlic 
& Co., A. I K. 1925 Bind 254^-90 t C. 
578. 

8 Satyanarayanamurthi v, Enkalappa, 
A. 1. R. 1926 Mad.. 410=^92 L 0. 962 
*^50MAd. L. J. 150; A. I. ll 1928 
Mad. 326 refened to above. 
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Earnest, \^4ether given in money or not» must be something 
of value really given by tbe buyer and kept by the seller : a mei^e 
symbolic ceremony such as one party drawing a (*,oin across the 
other s hand will not do.^ 

Interpretation of a contraet of sale. 

The Sale of Goods Act does not make any provision for the 
interpretation of a contract of sale and leaves it to be governed in 
that respect by the rules for the interpretation of contacts in gene¬ 
ral. A contract of sale reduced into writing must therefore be 
construed and given effect to like any other contract.^ 

An invoice is not per se a written contract. It is only evidence 
of a contract, and may be contradicted according to the fact.^ The 
ordinary rules as to the admissibily of oral evidence also apply in 
the same way as in the case of contracts in general. 

In both written and verbal contracts any right, duty, or liability 
which would arise under a contract of sale by implication of law may 
be negatived or varied by exi ress agreement or by the course of 
dealing between the parties or b\ usage, if the usage be siudi as to 
biml both parties to the contract. 

Contracts of sale of goods by written deeds. 

When a contract of sale of goods lias been emb(»died in a 
written deed the previous offers and acceptances lose all importance 
and the only contract between the jiarties is the written contract. 
The previous offers and acceptances are merely stages in the nego- 
tmtions between the parties^.# 


' Subject-matter of Contract. 

Exwting or 6 . (I) The goods which form the subject of a con- 
future tract of sale may be either existing goods, owned or 
aoods possessed by the seller, or future goods. 

(2) There may be a contract foi the sale of goods, 
the acquisition of which by the seller depends upon a 
contingency which may or may not happen. 

(3) Where by a contract of sale the seller purports 
to effect a present sale of future goods, the contract 
operates as an agreement to sell the goods. 

Analogous law. 

‘Section 6 of the English Sale of Goods Act. 1893. reads as 

{oHowh : — , 
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1 ' ’illettlciiisop t, Ckytott (l&J?) 7 

Taimt m, B, 6U2. 

2 CodditjgiP irv L. B. 2 fxch 

193 (200) ; Houck V/ Miller, 7 Q. H. 0 


n (103) 0 A. 

3 Holaliiig V. Elhorix, 8 H AN. 117. 

4 »alH Ltd. V. Finu Bbagwtu ilai, 
A. I R 1943 Lah. 36. 
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which ^(ma the imhjcci cf» caui^actf of t^ale may he uiihci^ 
oxiatin^ g'oods, owned or poasesaed by the seller, or goods to be manufactqred or 
by the seller after the making of the contract ot salo. in this Act called 
thtoiw goods/ 

(2) There may be a contract for the sale ol goods tho acquisition of winch 
by the seller depends upon a contingency which may or may not happen 

if) Where by a contract of sale the seller purports to effect a present bale ot 
fntnr^ good*, the contact operates as an agreement to sell Uie goods/’ 

Thus section 6 of the Indian Act follows section 5 of the 
English Act, except that the definition of “future goods” which 
is con'<;ained in the latter section is omitted, being alreadj^ con¬ 
tained in section 2. 

As to sub-section (2), reference may be made to sections Bl to 
S6 of the Indian Contract Act which deal with contingent coutraotw 
in general* According to section Bl a ‘contingent contract’ is a 
cuntfaet to do or not to do something, if some event collsteral 
to such contract does or does not happen. Sections 82 to 36 lav 
down the rules as to when a contingent contract becomes enforceable 
at law and when it becomes void. Sub-section (H) makes it clear 
that a contract for the sale of future goods operates as an agreement 
to sell. The rules embodied in this sub-section have been Well 
recognised in English law^ (Hrl£ Benjamin on Sale, 7th Edn.. p. 151), 
and were also adopted in sections 87 and 88 of the Indian Conti*ac1 
Act* which have now been repealed by this Act. Sections 87 and 88 
of that Act did not, how^ever, contain a complete statement of law on 
the subject. The present section has been enacted as a distinct rule 
specially to declare that a contract w’hich purports to effect a present 
sale of future goods operates only as agreement to sell—a decla¬ 
ration w’hich w^as wanting in the Indian Oonbract Act, 1872. The 
question regarding the transfer of property has been dealt with 
separately in seel ion 21. 

It was doubted by the Homan Lawv ers whether an agreement 
to sell “luture goods” constituted a valid contract of sale ; but in 
England this question seems to have been solved long since in the 
affirmative {Chalmers, p. 32) The purchase of a chance was, however, 
well known in the Civil Law and it went by the name empth spei 
If the intention of the parties is that the purchase-mouey shall be 
paid in any case, whether the hoped for equivalent comes to any¬ 
thing or not, it is commonly called for the sake of distinction, emptio 
spei simplim. If it is that it shall not be paid unle.ss something at 
any rate is forthcoming, or shall only be paid in proportion to what 
the purchaser actually gets, it is termed emptio rei sperafee.^ 

Sub^aection (1)—goods which form the subject of a contract 
of sale may be either existing goods or future goods-**ready 
goods“. 

Sub-section (l) above lays down that the goods which form the 
subject of a contract of sale may be either existing goods or future 
goods. The expression “future goods’’ is defined in section 2 (6) of 
the Act (see pages IB, BB and B4). Although “existing goods” 


1 See Appeonix* 

2 Ohtlmen, p* 82, effing Hoyl«’s Sale in 


ttir€ivil likw, p. 80 . 
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is not defined, the expression is clearly used in antithesis to the term, 
“future goods’\ 

Again, ‘existing goods’ may be either owned or possessed by 
the seller. Instances of sales of goods possessed but not owned 
by the sellers are sales by agents and pledgees^ 

A seller might be having a stock in his actual i)osseasion at the 
date of the contract and parties may contract if they please for goods 
to be selected out of such stock, but any snch intention must be 
clearly expressed. It has been held in Mukhand ChandoUa v. 
KundanmuIP that (in 'the Calcutta market) the expression “ready 
goods” does not necessarily convey that the goods are in the seller’s 
actual possession at the date of the contract. A seller who lias 
contracted to sell “ready goods” sufficiently complies with the terms 
of the contract, il, at the time of entering into the contract, ami 
during the period intervening between that date and the due date, 
the seller is in a position at any moment, when called upon bv the 
buyer, to deliver goods of the contract rpiality and description. 

Sale of future goods-^wagering contracts 

“Future goods” as defined in section 2 (G) of the Act means 
‘goods to be manufactured or produced or acquired l)y the seller, 
after the making of the contract of sale’ They are not the same as 
unascertained goods whicli form a class of existing goods, Where 
the bargain was that the plaiiitifi'should liirnish the defendant with 
inrnip see<l to be sown by the latter on liis own Innd, and that the 
defendant should then sell and delner to the plaintllt the whole of 
the seed produced from the crop thus raised at a guinea a bushel, 
the contract was held to be a contract of sale of future goods^ 
Similarly, a contract to sell oil, not yet pressed from seeds in posse¬ 
ssion, was held to be a contract of sale of future goods.* 

In relation to contracts for the sale of goods not yet belonging 
to the seller, Lord Tenterden held in Bryan v. Lewis'^ that if goods 
be sold to be delivered at a future day, and the seller has not the 
goods, nor any contract for them, nor any reasonable expectation of 
receiving them on consignment, but intends to go into the market 
and by them, it is not a valid contract, but a mere wager on the 
price of the commodity. This doctrine is quite exploded now® and a 
contract for the ,sale of goods to be delivered at a future day is valid, 
even though the .seller has not the goods, nor any other means of 
getting them than to go into the market and buy them provided it is 
not a wager.’ 

W'hen the ascertainment of the price really involves a wager 
a contract of sale would be invalid. In Brc^gden v. Marrioff the 


1 See notesou pages90,91, and l(i2 lo 104 0840), 0 M W, 58 ; 9 L. ,T, Ex. 73 • 

2 0919) 47 Cal. 458-57 I 0. 140. 55 K. Il 503; Ajeilo v. Woj^ley, (1898) 

3 Watts V. Friend, 10 R. & 0. 446 ; 8 L 1 Ch. 274. 

J. (0. 8.) K. B 181 : 34 R. B.477. 7 Reo notes on pages 64 to 67 as to 

4 Wilks V. Atkinson, 1815 1. R, 935. when such a contract is a wagering 

5 (1826), By. A Moo. 386. ' contract and therefore invalid. 

6 860 Hibblewhite v. McMonno (1839), 8 0836) 3 Bing N. 0. 88,43 B B 699 

5 M. A W. 462 ; 8 L. J. Ex. mi ; 55 Oaselee J. dissenting. ’ ' ' 

B. Bt 578 ; Moriimer v. McOallan 
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Sec. 6] 

delendant ap;reed to sail his boi'sa te the plaintiff ^or £200, provided 
that he trotted eighteen miles in an' hour ; if he failed to do so the 
horse was to be the plaintiffs for one shilling, The animal failed 
in the test, and the plaintiff’ demanded him of the seller for a shilling. 
The defendant refuged to deliver. It was held that the mode of 
ascertainment of the pi’icve was a wager within 1) Anne, C. 14, the 
stake being on the one side £200^ and on the other one sliilling. 

In liatirke v. the plaintiff' and defendant, while dis¬ 

cussing the terms of a bargain for the sale of a parcel of rags, differed 
as to their recollection of the price in a previous bargain and then 
agreed to a sale on these terms, ri2., that the rags should be paid 
for at six shillings a cwt. if the j)laintitfs, but only three shillings a 
cwt, if the defendants statement as to the former sale should turn 
out to be correct, six shillings being more and d shillings being less 
than the value of the goods ]ier cwt. It was held that although the 
goods were really to be delivered and the price to be paid yet the 
terms of the bargain included a wager that rendered it void, and the 
])]aiiitiff'could not recover the price. 

On the other hand in Croffon t. CoJgan^, wliere the plaintiff 
agreed to exchange a race-horse for a horse of the defendant’s of less 
value on the terms tliat lie should receive lialf the winnings of his 
foimer horse Jii the first two races, it was bidd that the contract was 
not a wagering one, as it was simply an agreement to give an in- 
creasinl price' it an event occnned which would enliance the value of 
the animal Rauvke v. Short was distinguished as a case where the 
price w’as to vaiw upon an event unconnected wdth the value of 
the goods. 

The three preceding cases .show' that a tost to determine w^he- 
ilier a transaction is a contract ot sale at an uncertain price or a 
w^ager is to consider whether there is any proper relation betw'eeu 
the event and the tiiie value of the goods 

See aim notes on pages (U to 67 ante. 

Sub-section (2)—contract for the sale of goods the acquisi¬ 
tion of which by the seller depends upon a contingency which 
may or may not happen—failure of the contingency. 

Sub-section (2) i.s merely a particular instance of the sale of 
future goods and calegoricaliy states that there may be a contract 
for the sale of goods the acquisition of which by the seller depends 
upon a contingency which may or may not happen. This removes 
all doubts arising out of Lonl Tenterden’s decision in Bryan v. Lewis^ 
referred to above. 

As a contract of sale may be either absolute or conditiona]\ a 
seller may contract unconditionally to sell goods to be afterwards 
acquired : or he may contract to sell goods “to arrive”; or, the facts 

I (1856) B. & H 904, 103 R. R. 798, cf. the pkintiff fbd not 

Wilson V. Cole (1877), 36 L, T. 703, 2 (1850), 10, Ir, C, L. R. 133. 

where the weger was treated 8 (1826), By. A Moo. 386. 

separable from the contraot, as being 4 Section 4 (2); See notes on pages 96 

eouoerned only with the determination to 98. 

of an addition to the price, for which 
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of tlie OAse may show that he contracts to sell no more than a mere 
chance of obtaining goods, for this by English law, as by the Civil 
law, may be the subject of a sale^ 

The distinction between a conditional contract ol sale of goods 
and the sale pf a chance is well illustrated by the diiterenca between 
the empfio rei speratae and the emptio spei of the Civil law. The 
former is a contract foj* the wale ol what might be expected in the 
ordinary course of nature to come into existence, as a future crop, oi* 
the young of animals. An illustration of the latter oft cpioted h 
that of the fisherman who agrees to sell a cast of his net for a 
given price.* 

How the rights and oldigations nl tlic paitics will b(‘ all'erted 
by the contingency happening or not happening, are (piesticms of 
interpretation of the contract. The parties may make what bargain 
they please. They may expressly or b\ imiilication f-tijnilate (1) 
that the contract shall be conditional on the ])art of tb(* seller onl\, 
the price being payable in an event\ or (2j that the contract shall l>e 
absolute on tho part of the seller, tlespite the uncertainty of his 
being able to acquire the go'ods, and in sindi a ease he will be 
liable to pay damages if he fails to iierfonu his contract, or (*1) that 
the contract shall be conditional on both sides, and, it the event 
does not happen, both partie.s shall be freed from their obl]gatlons^ 
or (4) the buyer may have to pav in an\ event, for ‘‘a man iiiav buv 
the chance of obtaining goods*'”. 

As has already been noted', where there is a contiait for the 
sale of goods to arrive or “on arrival“ the seller does not, in the 
absence of terms creating such a warianh. warrant the arrival of 
the goods, but the contract is on both sidee contingent on their 
arrival, and when a particular ship is named, contingent both on the 
arrival of the ship in the ordinary course, and within the time stated, 
if any, and on the goods being on board ; whei-e there is a warranty 
that the goods are in a particular ship, the contract is subject to the 
single contingency of the arrival of the ship. The contingency of 
the arrival of the goods is not fulfilled by the arrival of similar goods 
consigned to third persons with wdiich the contract did not purport 
to deal^ 

Sub-section (3)-present sale of future goods—agreement to 
sell and not sate. 


1 Per Martin B., in Buddlo v. (Inen fi Biuldle \ Gienit (18.)7) 27 L, J. Ex 

(1857), 27 L. J. Ex. U; lU K. U. 5191. 33 at p 34, 114 it U p(*r Martin. 

2 Bee Benjamin on Sale, 7thEdn p 139. B; Hilnhoock v (ijddniKH (1817) 4 

3 Covasv. Bingham (1853), 2 E. & B Price 135, 18 It H 725, por Biohard 

836 ; 39 Digest 4U1. C. B. ; cf Hanks v Palling (l'*56) 6 E 

4 SpluU V, Heath (1809), 2 Camp. 57 , (k B 659, at p 669, 106 U K 752; 

Bimond \, Biaddon (18.57), 2 C. B (^)vas v. Bingham (1853) 2 E. & b' 

(N. 8 ) 324, 109 R. R 697 ; Hale v 836. 95 R H. 812 

RawRon (1858) 4 0. B. (N. 8) 8.5, U4 7 Bee pages 96 tu 98 ; and Halsbury, 
R. K. 632 ; Ganesh Das-Ishar Das v. Laws England, 2nd Edu., Vol, 

Ram Nath, A. I. R 1929 Lah. 20"“9 XXIX, pp 74 A 48 ; Benjamin on Bale, 

Lah. 148“m I. 0. 498. 7th Edn , pages 608 to 614. 

5 Hayward V. Scougall (l809), 2 Camp, 8 CBuTi&fcen v Penm. 2 C. B. N. 8. 681, 

56 of. Be Tharnett & Fehr & yalhs, Thornton v, t»imp»on, 6 tonent 656. 

Ltd., (1921) 1 K. B. 219. 
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Instead of merely agreeing to sell goods Wjhieh he does not own 
or possess, a seller may purport to make a present sale of them. It is 
of course impossible for him to effect an actual sale of sucli goods. 
*lt is a common learning in the law that a man cannot grant or 
charge that which he hath not^ Sub-section (3) lays down that a 
contract of present sale of future goods purports to operate as an 
agreement to sell the goods and not a sale. 

This rule as to passing of property in goods not yet ni 
existence was contained m S. 87 of the Contract Act, which was as 
follows : - 

Where tliere is a contract for the sale of goods not yet in 
existence, the ownership of the goods may be transferred by acts 
done after the goods are produced in pursuauce of the contract, by 
the seller, or by the buyer with the seller’s assent. 

ILLUSTRATIONS 

(a) A ciHitraots te sell to B, for a staled price, all Ihe indigo ubich shall be 
piodiiced at A's factory during the eoKuniig year. A. nhai the indigo has been 
mflnnfactured, gives B an acknowledgment that ho holds Ihe mdigo at his disposal. 
The owneibhip ot the mdigo vests m B tium Ihe date ol Ihe acknowledgment. 

(b) A loi a stated puce, contracts that B may take and sell anj crops that 

shall be giown on A’h land in siu*c(<-sioij to th( ctops tlan slimdiiig I ndor this 

contract B, with the assoiit ot A, takes possession of some crops grown m succession 
to the ciope standing at the time of the coiitiact Tlie owueislun ol Ihe crops, when 
taken possession ot, vests in B. 

(c) A, foi a stated piicc contiacts that B may lake and sell any ciops that 

shall be grown on his laud in succesmon to the ciops then sianding Undei this 

contract, B applies to A toi possession (d some iiops which were standing at the 

time of the contract A refuses to give possission The ownciship of the crops has 
not passed to B, though A may commit a hifacli ot <onliacl in lelusing to give 
possession. 

There does not seem to be tin> mateiial alteration in the law, 
though in S. 87 the word ‘acts’ is used instead of appropriation and 
a'^seiit. The illustrations refer) ed to will therefore hold good under 
the present law. 

The property in the goods <loeh not pass merely because the 
goods have lieen laaiiufaetuied or otherwise aciimred by the seller : 
there must be hubseqiieiit appropriation b\ one party and assent to it 
by the other to pass the property. The appropriation and a.ssent may 
of course be presumed fiom the acts and conduct of the parties. Thus, 
in Langton v. Higgins^ there was a sale of ail the crops of peppermint 
oil might bo produced in 1858 on a particular farm at a price 
per pound, the buyer to advance money on account. On the same 
day the seller also gave to the buyer a bill of sale assigning (inter 
alia) all future crops ol oil of fieppermint until repayment of the 
advance. It was usual for the buyer 1o send bottles to be filled by 
the seller, who weighed the oil in each bottle at the time of filling. 
The question was what act of appropriation was necessary before 
the property could pass. The case was decided on the ground that 


1 Perkins’ Piofitable Bonk, tit. Grant, 
section 65 ; Lmin r. Theretnn (1845) 
) C. B. 379, 386, 68 R-U 727 
a (1859), i HA N. 402. Yann Thom- 


Urn (1846) I, 0. B. .979; Congreve v. 
fcvettfl (1854) 10 Ei, 298 : buyer 
taking poswakeiDu uhUor a licence tq 
seize. 
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the paiiies intended that the ptoperty in the oils should pass on the 
tilling of the bottles. 

In Mucklmc v. Mangles^, a large builder coulracted with P to 
build a barge for him and for which P advanced the whole value of 
the barge before it was comideted. When it was nearly linished P’s 
name was painted on the stern, but before it was completed the 
builder committed an act of liankruptcy. Held, property did not 
pass to P. In Atkinson v. BelP there was refusal to accept the 
goods after they were manufactured. Held, the property did not 
pass and there could be no action for price of goods bargained and 
sold but an action w'ould lie for iioii-'a(‘ceptauce. In Hope v. 
Hayleif^y property in the goods in stoidc and all substituted goods 
passed on taking possession of them under a license from the seller 
contained in the deed of transfer. In Chidell v. (rakiroiihy\ 
under the deed of assignment the assignee was hold justified in 
seizing after-acquired property of the assignor upon the pennises 
))uiU subseipiently to tlie date of tlie inslrunnuit and the projmrty 
passed. 

Where there was assignment ol all the crops and all l ights 
etc. of the assignor's jiresent or aii) ulter-taken farm, it was held, 
on a construction of the deed that the assignee was entitled to take 
poaseesiori of stock and growdng crops on a farm not occupied by the 
assignor at tlie time of the execution oi the <ieed but subsequently 
amiuired and on seizure the jiropertv passed*. 

In ifi'(influxni v, flutrley^ the plamtiii’s predecessor in title, 
the lessor, had in demising land co\enanted with the lessee, his 
executors and assigns, that‘“it .should be lawful for Tiini to take and 
e.arry aw^ay to his own use such corn as should be growing upon the 
ground at the end of the term*’. The lessee’s executor's sowed 
corn and at the end of the term sold it to the defendant. The court 
decided it against the plaintiif. ‘‘He that hath it may grant all 
fruits that may arise upon it aftei aiifl the property shall pass m 
soon as the fruits are extant'' 


Where a contract purported to be an immediate .sale of future 
goods, a distinction wa^s recognised at common law between iuture 
goods in which the seller had, and those m whicdi he had not, what 
wuis called a potential propcrt>. Things not yet existing which may 
be sold (thal is to say, a right to which may be immcdmttly grante(ll 
are those which are said to have a potential existence, that is, things 
wdiich arc the natural produce, or exjmeted increase of something 
already owned or po.ssessed by the seller. Tims a person who h’as 
an interest in laud may grant all the Iruit which may grow upon it 


1 (1808) I Taunt. 3l8. Set* Woods v. 
IiU88(3ll ti8J2) ft B & Aid 942 ; Clarke 
V. Spenop (1836), 4 Ad, A K. 448 , 
Bellamy v. Dovey (18.U) 3 Oh. 
540 Where pioperty in incomplete 
tanks (lid not pass, 

2 (1828) 8 B A 0. 277, 

8 (1856} 8 El. A Bl. H30. 
i (J859)fiG. R. N. H. 471. 


5 Bee also Hallas v. liobin.sori (1885) 15 

Q. B. D. 288 (no seizure). Watts v. 
Fnond (1830) 19 B. A C. 446 ; Bale of 
crops to bj grown from .seeds pur¬ 
chased, held to be sale of goods and 
chattels. Ajello v Worsiey (1898) £ 
Ch. 274, 280. Hibblewhite v. M^Mopino 
(1839) 7 M A W. 209. ^ > 

6 (161.6) Hob. 132, 
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heraitffcer^ So grant of tho next year’s wool of all the sheep yrhich 
a man now has is valid, because he has a potential |iroperty in such 
wool*. Of such things there could be, according to the authorities 
an immediate grant or assignment, whereas there could onlv be an 
agreement to sell where the subject of the contract is something to 
be afterwards acquired, as the wool of any sheep, or the milk of any 
cows, which the seller might buy within the year, or any goods to 
which he might obtain title within the next six months^ 

The authorities treat a present grant or assignment of goods 
in which the grantor has a potential property as possible, and a 
grant of other future goods as iuip 08 sible\ As a matter of fact in 
neither case, however, can there be an actual grant or assignment, but 
only an agreement to assign ; the real distinction being that 
goods in which the seller has a potential pro])erty become the 
buyer’s as soon as they are “extant’* ; whereas other future goods 
require some further act of apj»ropriatiori —some nocufi actm 
interveniens. In neither case is there an immediate assignment or 
sale of the goods : although in the foimer case there may be said to 
be a sale of a present righf to the goods as soon as they come into 
existence. 

The distinction seems to be based on the ground that the goods 
having a potential existence are more or less specilic goods ; there 
IS no dithculty as to their identification, as the things out of which 
they grow are clearly identified^ 

It IS thus clear that the practical effect of the illustrations cited 
above is that the proiierty in the future natural product of existing 
goods will pass to the buyer, as and when it is identified by coming 
into existence, Avithout any further act of appropriation and without 
the necessity of invoking equity to give to the buyer rights to the 
goods, which it sometimes finds itself unable to do^ and refuses to 
do as against a leg^d title ^acipiired for value in good faith’. 
Although, therefore, the grant of the future product of existing 
property may, by virtue ol tlie wording of the sub-section, be no 
more than an agreement to sell, it will, in the absence of any provi¬ 
sion to the contrary in the contract, pass into a sale when the 
subject-matter of the contract comes into exlstence^ ^ 

The assigniaeni of a man’s stock-in-trade iiasses the property, 
or legal Ownership, in such articles only as are his at the time he 
executes such assignment and tloes not pass the property in any 
other articles which he may afterwards imrchase** ; not even if the 


1 Orautham v. Hawley (1615) Hob. 132 ; 
I'okh V. Tutin, 15 M & W. 110; 
Waddiiigton V. Bn-^tow (l801) 2 It. A’ 
P. 452. 

2 Per Pollock. C. B., 15 M. & W. 116. 

3 See Benjamin on Sale, 7th Edn, p 

145, Thu distinction ha-s been recog- 
nmod m America. Hull v. Hull, 40 
Am Hep. 165 (future oftapring of 
seller’s ammalH), Ootiderman v Sindh 
(cheese to bo made from the milk ol 
seller’s cows. * 

4 Ibid, p, 148. 

5 Beeves^. Barlow (IP84) 12 Q. B. I). 


4.36, 442, passing of pioperty m 
building materials when brought by 
the builder npon the land. See Ban¬ 
bury and Ohalienliam iiv. v. Denial 
(1884) .54 L..!. Oh. 26.5 ; Pas-*mg of 
property in bmldiiig laatcnals when 
certitted by an engineer 

6 III rt‘ Wait (1927). I Oh. 6^‘6, 0 A*, 

7 Uoftie V. Presscr (1869) 7 H. h. C. 290, 
115 R n. 1,54 

H See Mulltis Indian haln o( OoocU 
Act, p. 49. 

9 Tapdeld v Hillman, 6 Man. ^ Gr, 245 ; 
8. G, 6 Scott. N. R. ’ 
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instrimeiit of assignment should purport to convey all goods which 
should at any time thereafter be in or upon his dwelling house*. 
In such cases some specific act appropriating them to the grant is 
necefeary before the property pasecH. And the same rule applies to 
assignments of all chattels pei’sonali whether in possession or action, 
which a man is not entitled at the time of the assignment, but to 
which he shall afterwards become entitled^ 


It does not seem altogether clear wdietlicr, in the class of 
potentially existing goods, are comprised such goods as are produced 
by labour from potentially existing goods, such as butter or cheese 
to be made from the future milk of cows, or oil to be extracted 
fi'om an unsown crop. Perhaps iu .such tin* nutnral inference 

is that the parties do not intend piopeit) tu pass without some 
further act of appropriations 

It is to be observed that the above rule reganling goods having 
a rofcential existence though described as perfectly logical in 
Halsbury’s Laws of England, i.s not apprfived by ('halmers who sayi^ 
in his Sale of Goods that there is no rational distinction between one 
class of future goods and another. Section 5 oi the (English) Sale 
of Goods Act does not mako any such distinction. The Indian Act 
defines future goods as g« i>ds to he manufactured, ]>roducecl or 
acquired (the English Act uses the words manufactured oi* acquired) 
The use of the word “produced” lu the fmliaii Act has evidently 
been made with the intention of including agiimiltural jiroducts, 
though it W'ould seem that accretions of all kinds in the circumstances 
stated above would come under the definition. 

If the goods are specific (e.g. capalile of bong ascertained oi 
identified), equitable interest ill them Would be transferable without 
any act on the pait of the seller wlien llie goo<ls are acquired or 
como into existence^ 


Any instrumeut purporting to a.^sigu chattels to be afterward^ 
acquired can only take efioct m law as a lontract to transfer the 
legal ownership iu such cliattels when tlicy sliall have heeu acquired'. 
But in consequence of the. (loctriiie o( equity treating as actually 
accomplished what is agreed to be done. wIkui any goods become 
subject to a contract to assign tliein, whicli is capable of being 
specifically enforced, the equitable interest Therein passe.s to the 
intended assignee so soon as the mtending assignor has acquired the 
legsJ ownership of them®. Lord Maciiaghten observed in Tailhy w. 
Officigl I^ecetV0t\ It has long been Mettled that fuUire property, 


1 Lonn V. Thornton (1846) 1 0. H. 379, 
68 B. H 727 ; Joseph v. Lyons, 15 Q 
B. D. 280 ; ct. RobiiiHon v. Mao<loiiiuqi 
(1816) h 6f. Sc S. 228. 

2 Be CUrke, 36 Ch. D. 348, 351 (lutniv 
Jegacy); Harwood v, Millars Timber 
etc., Co., (1917) 1 K B, 305, 315 
(fatnre earnings); Bei forming Bight 
Society v. Theatre of Varieties, (1922) 
2 K. B. 433, 454 (future copyrights). 

3 fciet' Beiijainiii on Sale. 7th E«ln. 
p. 149. 

4 Holroyd v. Marshall, Ui U. L. ('. l91 ; 
^otTejih V. Lyons, 15 Q. B. D. 280 ; 


Tailbv V Oflieiiil Beeeucr, 13 App. 
I 'as .523 

5 Holiuyd V. Mul^llall. 10 H, L. ('. 191 ; 
Collyer v. Isani-M, ly oh. D. 342 ; 
Jo‘Heph V. Lyons. 15 Q. B, h. 2K0, 

0 Langton v. Horton, 1 Haro, .549 ; 
HoJroyd v. Marshall, 1(1 H L 0. 191 ; 
Blown V. Bateman. L. B. 2 C. P. 272. 

7 (1883) 13 App. Can. 523, at pp. 543, 
.547, hee also Brniult’s Hons & Co., v. 
^ Hunlop Kubber Co.. (I9ii5) A. 0. 454 ; 
Koe alho In to Wait (1927) 1 CJi. 606, 
t. A., vlicro presious decision^ on 
equitable a.».bigiunents were Considered. 
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possibilities and expectations are assignable in equity for value. The 
mode or form of assignment is absolutely immaterial provided the 
intention of the parties is clear. To effetuate the Intention an 
assignment for value, in terms present and immediate, has always 
been regarded in equity as a contrafd binding nn the ronscienee nl 
the assignor, and so binding the snbject-matier of the contract when 
it comes into existence if it is of such a nature and so described as 
to be capable of being ascertained and identified... .The truth is 
that casesof equitable assignment or specific lien, where the considera¬ 
tion has passed, depend on the real meaning of the agreement bet¬ 
ween the parties. The difficulty, generally speaking, is to ascertain 
the true scope and etfect of the agreement. When that is ascertained 
you have only to api»ly the principle that equity considers that done 
which ought to be done, if that principle is applicable under the 
circurn.slance.s of the cuMe.” 

‘‘A man cannot in equity, any more than at law. assign What 
has no existence. A man can contract to assign property which is 
to come into existence in the future, and when it has come into 
existence equity, treating as done that which ought to be done, fastens 
upon that property, and the contract to assign thus becomes a 
complete assignment'. 

In [ndmfrial Finance tSyn. etc. V LimF, there was assignment 
of an expectant share of ])ersonaI estate which became vested before 
bankruptcy of the assignor. It was held that this did not impose 
merely a personal liability whicb could be affected by a bankruptcy. 

A person purporting to sell as owner is estopped from denying 
that he was the owner when he subseiiuently acquired the goods.^ 

The general eipiitable principle has been applied in India also. 
Where A at Virangam consigned goods to B at Bombav for sale 
on commission, and drew liundies against the goods which B accepted 
and paid, and it was arranged that B should pay himself the advances 
out of the sale proceeds of the goods when he received and sold them, 
it was held that the agreement constituted a good equitable charge 
upon the goods, and that they could not therefore be attaclipd by 
persons holding decrees against A, even though the goods ha^ not 
yet come into the possession of B^ Mamdiigulav, similarly 

relates to a casq where money was advanced by A to B to cut and 
prepare timber in a forest, and A was to pay himself the advances out 
of the sale proceeds of the goods when lie received and sold them. 

It must be clearlv noted thni the cases relating to general 
principles of equitable a.ssignments under the English law must be 
applied with caution to facts of a case in India, for it is possible the 


1 Oftlljer V. iHftacs (1881), l‘Hh 1>. 

342 ; w at pp, 351, 3.54, i\ A. 

2 (1916) I Oh. 744. 

a Edmunds v Bost (1862) 7 L T 279 

4 Yelji Hirji & Co. v. Bharuial (1896) 21 
Bom. 287 ; Palaniappa v. Lakshmanan 
(1898) 16 Mad. 429 ; Baldeo Parshad 
V. Miller (1904) 31 Cal. 667 (mortgage 
of indigo cakeu to be manufactured 
hereafter). Navajee v. The A. G, 5 
(1918) 88 Mad. 600 ; The worda were 


“on should haven charge ovei chepucs 
or moneys received for worse done 
wilh your capital; hold, it created 
a charge Ran^idhar v Bant La) (1887), 
10 All 133 : hypothecation ot certain 
future indigo produce became comp¬ 
lete when the crop came into exis¬ 
tence and was enforceable against a 
traneft’ce with notice. 

9 I, C. 256«(1911) 21 Mad. L. J. 418. 
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deoision in the English case under reference might have been 
influenced by the existence of imperative statutory rules as to 
particular kinds of transactions or dealings with particular kinds of 
property, as the Bills of Hale Acts. Facts of each case must be 
examined carefully in the light of the general principles explained 
above and statutory rules, if anv, relating to the particular property 
before decision is arrived at. 

Estoppel 

Though the goods may not be ascertained the seller may be 
estopped from alleging that the goods are unascertained. In Knights 
V. the defendants sold eighty qiiaiters of barley to M out 

of a larger, cpiantity lying in sacks in his granary adjoining a 
railway station. No particular .sack.s were appropriated to M. M sold 
sixty quarters of it to the plaintiff, who paid him for them and 
received from him a delivery order addressed to tlie .station master 
asking him to confirm the transfer. On the .station master showing 
the delivery order to the defendant he said;” All right, T will put the 
barley on the line”. M bacame bankrupt, and the defendant ns unpaid 
vendor refused to deliver the barley. Held, that the defendant was 
estopped from denying that the property in the .sixty quarters of 
barley has passed to the plaintifi', as by making the statement he 
induced the plaintiff to rest sati.sfied under the belief that property 
has passed and so to alter his position by abstaining from demanding 
back the money which he had paid to M. 

In Harman v. Anderson^s the owner of cartaiii casks of butter 
lying in the defendant’s warehouse sold them to one D and gave him 
a delivery order, which w^as lodged with the defendants, who 
transferred the goods into his name in their books and debited him 
with rent. D became bankrupt and his assignee lirought an action 
in trover. Held, the defendants were esto^iped from dis])nting an 
attornment to the purchaser and the right to stop the goods in transit 
was gone. 

In Ganges Mamifaciuring Co. v. i^ournjmalP there was a 
contract to by for cash on delivery but the seller handed delivery 
orders to buyer wdthout payment. The buyer then endorsed the 
same to a third party who advanced money on the delivery orders 
and obtained part delivery of the goods. The seller assented to the 
delivery being made to the third party by writing on the delivery 
orders. Held, though there was no appropriation by the seller and 
no payment by the bayer, the .seller w^as estopped from denying that 
he held the goods covered by the delivery orders at the disposal of 
such third party and was bound to deliver the same. 

But the mere giving of the delivery order by the sellers* and 
receipt of the same by the warehouse men wdthout objection does 
not estop them from denying the buyer’s title.'^ 


1 (1870) L. K. 5 Q. B. fi60 ; See ftlso 3 (1880) 5 Cal. 669. 

Dixon V. Konnaway, (1900) l Ch. 4 Laurie v. Dndm & Sons (1926) I. K 
833. B 228, 

2 (1809) 2 Camp. 248, 
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In Woodley V, Cof^entry^, ihe expresnly inquired if the 

delivery order was correct and was expressly told “yes” by the 
defendant, who accepted it, an<l thercnpcm the plaintiff paid part of 
the piice. Held, the defendant was estopped from denyin^^ that he 
was holding the goods on plaintiffs behalf^. 




7. Where there is a contract for the sale of specific 
goods, the contract is void if the goods without the 
knowledge of the seller have, at the time when the 
contract was made, perished or become so damaged as 
no longer to answer to their description in the contract. 


Goods 
perishing 
before 
making of 
contract 


Specific goods—Goods perishing before making of contract. 


Pothier^ sa\s : “There must be a thing sold, which forms the 
Rubjeef of the contract. T1 tlien, igimrant of the death of my'horse. 
1 sell it, there is no sale loi want of a thing .sold. For the same 
reason, if when wo aie together in Pans, and 1 sell you my house at 
Orleans, both being Ignorant that it has lieen wholly, or in great 
part, burnt down, the contract is null, because the house, whicdi was 
the subject of it, did not exist : the site and wdiat is left of the house 
are not the subject of our bargain, but only the remainder of it.” 

Section 7, therefore, declares that ‘where there is a contract 
lor the sale of .specific goods, the contract is void if the goods without 
the knowledge o( the sollei have, at the time when the coritraiu was 
made, perished or become so damaged as no longer to answer to tlieir 
description in the conti’act'. 


The corresponding section 0 of the English Sale of (foods Act, Analogous 
189B. runs as followos : English 

law 

‘'WlMM’y a (‘ontmet lor tho ftalo of ‘.poritic goods, and th<* goods 

without the knowledge o( the solhi Imve peikshecl at the time wlien the eontrad is 
made, the eoiitraet is voul.” 


“Perish” is not defined in tlie English Act although it lias been Perished 
taken to mean not only goods idiysically de.stroyed, but also if they goods 
had ceased to exist in a commcicial sense, that is, if their mer¬ 
chantable character, as such, had been lost, as dates eontaminated 
w’ith sewnige, and therefore unsaleable as dates ; or table potatoes 
which had spnmted ; or cement wdiicL had lost, through moisture, its 
properties as such"^. The present section .specifically relates to 
goods both which have perished or have become so damaged as no 
longer to answer to their description in the contract, at the time 
when the contract was made. The Special (Committee observed on 
this point: 

“Some writerH observe, that goocJH must be deemed to have ‘perished’ not only 
if they are physically destroyed, but also if they have ceased to exist in a commercial 


1 (1863) 2 H. <fe 0 164 ; See al«!o Anglo 
India Juto Mills Co. v, Omadcmuli 
(1910) 38 Cal. 1P7; Goodwin v. 
Roberts (1876) L B. I. A. ('. 476. 

2 Stonard v Dnnkin (1910) 2 Comp. 344. 
8 Contract de Vante, No. 4. 

4 See Asfar V. Blundell, (1896) 1 Q. B. 


123 ; Rendell v. Tunibull & Co, (1908), 
27 N. Z. h. R. 1067 ; Duthie v. Hilton 
(1868). L. R 4 0. P. 138; Montreal 
Light, etc. Co. V Sedgwick, (1910) A. 
C. 598 (P. C) Benjamm on Sale, 7th 
Edn., p. 153, 
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8en»e, that is, if iheir merchantable character, as sncli has been lost .. . .There seems 
to be a strong opinion in favour of the view that the inipoit <»f the word is not to be 
restricted to mere physL'il deitrrt'*ui ni ^Ve hnvi^ a o'dit^ly mi 1 ‘ it eleir ih it teh 
goods most have been either physically destroyed oi so damaged not to an«'Wer ihe 
description given in the eontraet.” 

This section us confined to the case of “specific goods'’ as 
defined in section 2 (14) of the Act. Generic goods, that is to say, goods 
defined by description only, come within the maxim genus nun-guam 
perit^. The rule which it embodies may be regarded as a partfcular 
instance of the effect of mutual mistake making an agreement void^, 
or of impossibility of perfo^nance^ This section applies whether the 
contract purports to be an agreement to sell or a sale, whereas 
section 8 applies only to agreements to sell^ 

From the decisions under the English law it may lie said that 
the section will apply not only to cases where the goods have 
been destroyed or have been so damaged as no longer to answer 
to their description, but also to cases where the seller is irretrievably 
deprived of them as when they have been stolen or lawfully requisit¬ 
ioned by the Government or have, in some other way. been lost and 
cannot be traced.*^ 

The following illustrations will explain the meaning of this 
section:— 

(1) A cargo of corn, loaded on a vessel not vet arrived, was 
sold on May 15, It was afterwards discovered tliat the corn having 
become heated had been discharged by the imi.Htor at an intermediate 
port, and sold on the 24tli of the jireceding month of Aiirih IleltL 
that the sale of May 15 was properly repudiated by the purchaser®. 

(2) In Smith v. Myers^ the contract was for the sale of “about 
600 tons, more or less, being the entire parcel of nitrate of soda 
expected to arrive at port of call ])er Precursor, at 12.<? 9d. per cwt. 
Should any circumstance or accident prevent the shipment of the 
nitrate, or should the vessel be lost, this contract, to bo void. Before 
the date of tlio contract, but without the seller’s knowledge, an 
earthquake had destroyed the greater part of the nitrate. The sale 
was held void. 

(3) Sale of 700 bags of nuts, identifie<l by marks, lying in a 
named warehon.se. Unknown to the seller, liefore tlie sale, 109 of 
the bags had been stolen. The sale is void and the buyer cannot be 
compelled to take the remainder.*' 

Knowledge of destruction 

The section assumes that the seller does not know that the 
goods have perishe<l. If the seller knows that the goods have 


1 Ke Thornett & Fehr & Ynills, (1921) 1 
K. B. 219; Hayward Brollipirs v. 
Daniel (1904), 91 L. T. 319 

2 Bee section 20, illustrations (a) and 
(b), Indian Contract Act. 

3 Section 56 of the Indian Oontract 
Act. 

4 See Halsbury, Laws of England, 2nd 
Edn. Vol. XXIX, p. 48. 

5 Barrow Lane & Ballard v. Phillips & 


Co Ltd., (1929) 1 K B. 574 ; Shipton 
Anderson & Co. v. Harrison (l9l5) 3 
K. fi. 676, 682. , 

6 Hastie v Couturier, 9 Ex. 102 ; 96 B. 
K. 598 ; Couturier v. Hastie (lS56) 5 
H. L. C 673, 101 U. R, 329. 

7 L. R. 5 Q. B. 429 ; L. H 7 Q. B. 139, 
Ex. Ch. 

8 Barrow lane & Ballard Ltd. v, Phillips 
& Co. Ltd., (1929) 1 t B. 574, 
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perished, then, by iiaiplication from the terms of this section, and 
according to general principles*, the seller, but not the buyer, will be 
estopped from asserting that no contract exists. Conversely, if the 
buyer only knows of the loss of the goods, he, but not the seller, will 
be estopped from setting up a contract*. 

If the seller, knowing the goods to have perished, agreed to 
sell them, he would be liable in damages if the buyer did not know 
of this fAct, as in other cases where a person promises for valuable 
consideration to do something which he knows he cannot perform^ 
It has been held under the English law that as the contract is void 
ab initio, the price, if paid, can be recovered back. It is money 
paid under a mistake of fact, for the contract is founded on mutual 
mistake^ 

Non-existence of part of the goods sold. 

Where two or more things are sold for an entire price, or 
otherwise under an entire contract, and one or more oithem have 
perished at the date of the contract, is the contract void as to the 
remainder? In Barvoir v. Phillips'^ the sale was of 700 bags of nuts 
and only 591 bags were in existence at the date of the contract, the 
remaining having been stolen. It was held that the contract was 
void and the buyer could not be compelled to take the remainder. 
The seller could not be compelled to deliver what was left, and 
equally the buyer if he had actually paid the whole or part of the 
purchase price could recover it, as on a total failure of censideration : 
unless indeed he had actually received and used part of the goods, 
in whi('h case he would obviously have to pay at the contract rate, 
as in the case cited. Wright J. observed : 

‘ Thit> rafte ittisses a further problem which, &o far as I know, and 60 loi' as* the 
learned couiibcl has been able to ahceitam has never hitherto come befoie the 
court. The problem is this ; Where there m a contract for the sale of specific goods, 
such as the parcel of goods in this case, and some, but not all of the goods have then 
ceased to exist for all puiposes relevant to the contract because they have been 
stolen and taten away and cannot be lollo^^ed oi discovoied anywhere, vhat then is 
the position ? Does the case come within section 0 of the Sale of Goods Act (corres 
ponding to sectmii 7 of the Indian Act), .so that it would be the same as it tlie whole 
parcel had ceased to exist. In my judgment, it does.” 

Oan it be held that if the l),uyer were willing to take the portion 
of the goods, which could be delivered, the seller would be bound 
to deliver ? In flotcell v. Conplamf the contract was to sell “i^OO 
tons of potatoes grown on land belonging to the defendant in 
Whajilode”. There was a failure of the crop fnuii disease, aiid fl.e 
seller coulf^ 4^1 iver only 80 lou^ It was not decided whelh^*! 
seller might have refused delivery of the 80 Ions which he in i.irt 
delivererl. Blackburn J. and Quain J. seemed to.have thought Unit 
he was liable to deliver what he coukT. On the other hand, in 
Lovatf Hamilton^, where goods were sold “to arrive” by a purticu- 

1 8 o 0 Smith V. HugUeb (1871), L. K C 2nd Edii, Voi. XXIX, p. 49 ; (Jhalmers, 

Q B. 597. , Sale of GooUh Act, 11th Fdu., p. 34. 

2 Hec Halsbuiy, Law& of England, 2nd 5 (l929) \ K. H. 574 ; 98 L, J. K, B. 193. 

Edii., Vol. XXIX. p. 49. 6 1 Q. B. D. 258 ; 46 L. 4. Q, B. 147 

3 Hull V. Lever Bros. Ltd, (UI32) A. (’. (C. A.). 

101, 217 pur Lord Atkin. 7 (1874), L. JL 9 B. 462; 43 L J; 

4 Sliickland V. Turner (l8o2), 7 Exch. B. 2(M. 

208 J bco Ilalttbury, Laws of England, « (1839), 5 M. A W. 639 ; 52 U. 11, 86S, 
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laf ship, aiid only a smaU part arrived in that ship, the Court of 
Exchequer held that the buyers were not eiditled to it, as the 
contract was entire for the whole quantity’’ Benjamin observes on 
this point: “The question is one of the presumed intention of the 
parties. Whore the subjcct-'matter of the sale is such an indivisible 
whole as a number of volumes forming one work- I ho iiilciiticm would 
doubtless be that the seller should be wdiolly dischargetl. The case 
of a mere quantity of specific goods is not s(> clear.” 


Sale of part of an identified stock. 


This section only deals with spocilic goods as opposed to generic 
goods, It will not therefore ap])ly to unascertamed goods and the 
l>erishing of such goods will not avoid the contract. It has been 
suggested that it applies to the case where there is a sale of part of 
ail i'leiitiliod stoc'k out of a larger speciliod bulk. 


Chaliikn's id hiy Sale ol (loods AeP- . 'Hul li a Hiaii oonP'ai'tss to sell live 
dozen nt a partanlar brand ot chainpaKon, it would b<" iinmalcnal it unknown lo him 
bis whole stock of wine liad Iuumi de.stioyod by fan', Ho musi ])iot*nre live do/i(>u o| 
that rhauipagao t lHovvhore or pay damages A nii\ul ensu might arise which is not 
covered by tho section. Huppoae a man contracts to sell to H ‘five do/-cn of the 74 
chaiuptiKtie now in my cellaP not kuowmg that all hut tUtce duzem had been 
dcNti'oycd by faro The (juistion ha-s not hien dccnhul, hut preliably tlio coutnu't 
W'onld he void«.” 


This involves giving the woids ' specilic goods” a- lueaiiiiig 
ditfereiit from that given in the detiiution. and an agreeiiieiit to sell 
goods forming part of an existing .‘Mtoed^ is iK/t gemo’alh regarded as 
the sale of speoitie goods^. It cvould be b(‘tter to say that such u 
case would fall within the general priiicq les o( section 20 or section 
5b of Ihe Imlian Contract A<'t than 1o hold it to fall under this 
sect’ori^ 

Express agreement or usage of a particular trade. 

The lu'ovisions ot this section, like any oilier implication of law, 
may be negatived or varied hv express agreement, or bv the usage, 
of a particular trade/'. The seller, for iiistaiic*-', mny be entitled by 
custom to appH'priate goods to the conlraet am] the laiyer may be 
bound to accept such apiiropiiation although I he goods were lost 
when it was made'. 


C. I. F. contracts. 


By virtue of section 02, 0. I. F. contracts are saved from the 
operation of this section^ in as much as sucli a contract beiiv 
a contract for the sale of goods, cost in.surance and freight, 
the performance of which is satisfied by delivery of tbe 


1 Benjiiniin on Hftlo, 7th Ifidn., p. J.')7. 

2 11th F.dn., p. 34 

3 Tills view has boon approved by 
Wright .T, in Barrow Lnm He Ballard 
V. Philhp (1929) 1 K. B 574 ; but soo 
In re W-iit (1927) I Ch. G06, at p* (hll. 

4 Hee HcctNi IB 

5 Ben Taylpr -v, Ooldwell (1863) 3 B. 

B. 82ft, m It. U, 573 ; Howell v 


Oonphmd (187fi) 1 Q B p. 258. 0 A ; 
Kttnji Lfil Maiiohar Tins v, Durga 
Prasnrl Bobipra&ad 24 C.W. N. 703-=: 
58 I.O. 761. 

6 Hoc section G2 of the Act. 

7 Produce Brokers On, v. Olympia Oil A 
Cake On., (1917) 1 K. H. :420, 0. A. 

8 Bed notes ib Sbotion 39 and Appendix. 
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jjoods^ is not ttfected by the loss or damage to th^ goods sold/ 
Bat if before the delivery of documents war breaks out and such 
delivery becomes iiJi|>os8ible of performance the contract becomes void 
not under this section but under section 56 of the Indian Contract Act, 
which contains a general provision applying to all the circumstances 
constituting imi^ossibiliiies and supervening illegalities avoiding 
contracts/ 

Buyers remedy for the earnest money or the price 
already paid. 

Under S. 65 of the (5)uti’act Act when an agreement is 
discovered to be void or when a contract becomes void, any person 
who has derived any advantage under it is bound to restore it, or to 
make compensation for it, to the person from whom he received. 
The above rule will regulate the rights of the parties when the 
contract is discovered to he void in conseipiein'e of the goods having 
been perished before the contract is made, and tlie^ earnest money 
or price if paid can be iv(*overed back as money paid under a 
mistake of fact, for the contract in sucli case is founded on mutual 
nustake\ 

8 . Where there is an agreement to sell specific 
goods, and subsequently the goods without any fault on 
the part of- the seller or buyer perish or become so 
damaged as no longer to answer to their description in 
the agreement before the risk passes to the buyer, the 
agreement is thereby avoided. 

Goods perishing before sale but after agreement to sell — 
analogous law under the English Act. 

This section applies to goods perishing before sale hut alter 
agreement to sell. Unlike the previous section, it deals with a case 
where the goods are iu existence at the time of making the contract, 
but perish without the fault of eitJier party before the ri.sk ^has 
passed to the buyer'. Obviously, therctore, it must apidy to agree¬ 
ments for sale and cannot iqiply to exfumted contrhets ol sale, as m 
those cases ownersliip would pa.ss to the buyer and any subsequent 
loss will fall on him. ‘Specitic goods’’ and “fault'* are <lolined in 
section 2 of the Act. 

Like the jirevioiis section, this section expre.ssly includes the 
case of goods which are so far <iamaged as no lunger to answer to 
their description in the contract. In fact, this .section reju'oduces 
section 7 of the English Act with the addition of tlie words ‘'or 
become so damaged as no longer to answer their description lu 
the agreement”^ 

1 Per Me Cardio J. in ManhroSacehanno Na«i‘<iiuddiii, 40 1 .rjik 

<V), V Corn ProduefcM (ttUD) I K U, t Sec Sti’ii'kland \ I'urmr, 7 

(2021 2o8. IVxtilr Mtg. (’o. v. Salomuii llrotj., 

2 Ibid 8 o 0 also Prodofje Brokorw Go. v. f L. U 40 IUmh. 570 

Olympia Oil & ('ake Co ; Bupra. 5 Beo heetioo 20 of tlio Aft. 

i»' “ 1 ij j t I'al j'n 1 1 v, M ViPu 1. 3 See notes oa pages infra. 
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Whilfe under the preceding section the contract is void rt& initio, 
under the present section it is not so, but performance on either side 
is excuvSed as from the time of the perishing of the goods. Ihe 
words '‘agreement is avoided” mean that the agreement becomes 
void only when the goods perish, and from that date both parties are 
absolved ifrom future performance. Any rights vested before that 
event will not be affected. For instance, if there be a day fixed by 
the contract for the payment of price, irrespective of delivery, 
and the goods do not perish until after that day, the seller may 
recover it or retain it if already paid And conversely, where the 
price is n0t then payable, the seller lakes the risk, and cannot sue 
for the price®. 

The otfect of this section read with utlier .sectunis of Ihe Act, 
in case.s where specitic- goods agreed to be .sold siiliseipiently perish 
may be slated as follows : — 

1. If fault of either part> causes the destruction of the goods, 

then the party in default is liable for in n-delivoi'y or to puy for tlio 
goods, as the case may be^. ' 

2. If there be no such fault, then 

(a) if the risk has not passed to the buyer, the agreement is 
avoided, and the seller is not liable for non-delivery, but on the other 
hand must bear the loss. 

(b) If’the risk has passed to the buyer, he must pay for the 
goods, though uncle]ivered^ 

The rule laid down by this section is only a particular appli 
cation of the general principle which underlies section 56 of the 
Indian Contract Act. It deals only with one case of impossibility of 
performance siibseciuent to the formation oi the contract. There are 
other cases, common to the whole field of contract, where perfor¬ 
mance is excused on the ground of impossibility and these are 
governed by general principles of law of contract, As a general 
rule, if a man makes a contract he must fulfil its (‘onditious or 
pay damages. It is no excuse that he cannot get the goods he has 
contracted to deliver, or that he can only obtain them at a pro¬ 
hibitive price. If he wishes to be safe he must protect himself by 
express stipulatidn^ 

The rule i.s for the benefit of seller who would not be liable if 
the good.s peri.sh through no fault on his part. The contract becomes 
impossible of performance, but under section (I,”) of the (k)iitract Act 
ho would be Ixmud to return any advantage i‘fn*eived by him. Bui il 
llic risk has passed to the buyer the loss will fall on him. 

If the de.sl met loll or damage to the goods sold is due to the 
fault of either the seller or the buyer the party to whose fault it i.s 
due must bear the loss caused by such destruction or damage^ and 


1 ( I. Elphiclv \ (ISHO) .> C P. 1). 

J n .SM’lidii (2) , S('r aihO Hojijaami 
<n> H«lf\ Vth Klin, p l{)7, tun! tin- 
tbrrenudrr, 

ii Soe Aoi, Hnctiup p<w}t; and sod ion 
31 |)osfc; also Clarko v. Bates (1913) 


2 1. ,1. la. l. 114 

4 Sfc Benjamin on Sah, 7lli Edn, j. 
1.^4. 

.) See Klialnioj’s, Sale of (iotaK Ael, 11 Hi 
Edn,. j).-I.i ami Hie auHiniiliei ciled 
llioreiii. 



Sec. 8] GOODS PEEISHINO BEFORB SALE 14B 

the agreement of sale is capable of being enforced trt that extent 
in an action for damages*. If the destnictio'O or damage occm^s 
before the contract of sale is made, section 7 will govern the case. 

If it occurs after the contract is made but before the risk passes to 
the buyer, section 8 will apply. Where it, however, occurs after 
the risk has passed to the buyer the loss mus^ be borne by the 
buyer. 

If the goods are destroyed by vk major, or by any other 
cause, without the fault ol either party, before the property in them 
is transferred, the agreement thereupon ceases to be binding, and the 
seller and buyer are respectively discharged from the obligation to 
deliver the goods and to pay the price^. 

The following illustrations will be lielpful in understanding the Illustra- 
application of this section: tions 

(1) In Elphick v. Barnes^, the buyer of a horse on sale or return 
had eight days in which to return the.animal, and it died within the 
time without his fault. It was held that the seller could not recover 
the price of the horse in an action for goods sold and delivered, the 
death of the horse not having deprived the defendant of his option, 
and thus the sale not being complete, 

(2) In re Shipfon Anderson <f* co, v. Hamson Bros.^ there was 
a contract for the sale of a specific parcel of wheat lying in a 
warehouse, paymeni to be made within seven days against transfer 
order, the wheat to remain the property of the seller m the mean¬ 
time. Before the expiration of the seven days the wheat was lawfully 
requisitioned by the Oovernment. It was held that the contract was 
avoided. 

(8) In Tempest v. Fitzgerald" the purchaser of a horse agreed, 
in August, to give forty-five guineas for it and take it away in 
September. The ])arties understood it to be^a ready-money bargain. 

The purchaser returned on September 20, ordered the horse out of the 
stable, mounted and tried it and asked plainliffs son to keep it for 
another week which was assented to as a favour. The purchaser said 
he would call and pay for the horse about the 26th. He returned on 
the 27th wuth the intention of taking it, but the horse had 
died in the interval, and he refused to pa> Held, the contract is 
avoided and A must bear the loss, for there has been no delivery to 
the purchaser and no transfer of ownership. 

Specific goods. 

It has been suggested that in this section also ‘‘specific goods” 
has a wider meaning than that given in the definition and may he 
extended so as to include unascertained goods which form a part of 
an identified stock, whether existing at the time that the contract is 
made or to come into existence thereafter®; and this suggestion 
finds support from the language used by the learned Judges in the 

1 Inder Prasad Sitigh v. Campbell, I. L. 698. 

R 7 Cal 474. 4 (1915) 3 K. B. 676. 

2 See Chalmers, Sale of Goods Act, llth 5 (1820), 3 B. & Aid. 680 ; 22 R. U. 586. 

Edn., p. 35. 6 See Chalmers, Sale of Goods Act, 10th 

8 (1880) 6 C.P. D, 321; 49 L J. C, P. Edn., p, 3l ; and llth Edn., p. 45. 
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case of Homll v. CotfplandK Blackburn J. described the contract 
as a contract for the deliver^^ at a future tune of a specific thin#?, so 
far as this, that it is for, the delivery of a portion of a st^ecifio things 
and observed : “It is just like the case of a contract for the purchase 
of 10 or 1(X) tons of a cargo of goods out of a particular ship to arrive, 
which must be so many tons out of the bulk on board the ship 

named.The principle of Taylor v. Caldwell^ which was 

followed 111 Apphhy v. in the Exchequer Chamber, at all 

events, decides that where there is a contract with respect to a 
particular thing, and that thing cannot be delivered owing to it 
perishing without any default in the seller, the delivery is excused. 
Of course, if the perishing were owing to any default of the seller, 
that w^onld be quite another thing . ...Had the contract been 
simply for so many tons of potatoes of a particular (juality, then 
although each party might have had in liis mind when be made the 
oonntract this particular crop of potatoes, if they had all peri.shed, 
the defendant would still have been bonnd to dediver the (iiiantitv 
contiacted for ; for it would iu>t }la^e been witliiii the rule of a 
contrail as to a specific tiling'*. But the r’ontract was for *J00 tons 
of a particular crop in particular helds, and therefore tliere was an 
implied term in the contract that each i>arty should lie free it the 
crop perished/” 

And Mellish L. J. in the (Voirt of Appeal observed : “ddiis is 
not like the case of a contract to deliver so many goods of a parti¬ 
cular kind, -where no specific goods are t(» he sold : here there was 
an agreement to sell and buy K)0 tons out of n erop to ho grown on 
specific laud, so that it is an agreement to sell what will be and may 
be called specific things. Therefore neither party is liable if the 
performance becomes impossible®”. 

In Taylor Cahhoell^ was an action for bre-jach of a promise to 
give to the plaintiff the use of a certain nmsie-hall for four specified 
days, and the defenOe was that the hall had been burnt down before 
the abpointed day, so that it was inipossihje to perform tlie contract. 
This excuse was held vali<l. 

The principle was thus stated : “Where, from tlie nature of the 
contract, it appears that the ])arti(‘s must from the beginning have 
knowm that it could not be fulfilled unless when the time for the 
fulfilment of the contract arrived some particular speeded thing 
continued to exist, so that when entering into the contract, 
'they must have contemplated sucli continuing existence as 
the foundation of what wms to be done; there, in the absence 
of any express or imjdied wan ant) that tlie thing shall 
exist, the contract is not to be construed as a positive contract, but 
as subject to an implied condition that the parties sliall be excused 
in cause, before breach, performance becomes impossible from the 
perishing of the thing wdthout default of the contractor.” 

In Jlayword Bros, v Daniel d* Hond" there was sale of definite 
qnanities of the produce of the soil but no particular land was 

1 See page 95 for facts ot this ease Uaiiiol (1904) 91 L. T, 319. 

2 (1803) 3 H & 8. 820, 120 H. R. 573. .5 h R. 9 Q. B. at pp. 405.460. 

3 (1807) L. K 2 r P. 051. 0 1 Q B D, p. 252. 

4 (Jf. Re Thoniett & Febr AYaills (1921) 7 (1K68) 3 H A 8. 826, 192 K. R. 573. 

1 K. B. 219 ; Hayward Brothers v, 8 (1904) 91 L. T. 319. 
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mentioned. There was a general iaikre of crop. Held, the goods 
were not specific and the seller was liable for non-deJivery. 

In V. Myers^ similarly, the plaintiffs had contracted to 

erect machieery on the defendant’s premises for a price to be paid 
on completion. Hnring Ae progress of the work the premises and 
machinery were consumed, without the fault of either party, by an 
accidental fire. Both parties were held to be excused from further 
performance; and the plaintiffs, having contracted for an entire work 
for a specific sum, could not recover the value of the work actually 
done, for defendant neither prevented completion nor entered into a 
new contract to pay for the work partly done. 

The opinion of Hellish L. J. in Hmcell v. Couphnd cited 
above involved giving to the word “specific” in the section a 
meaning which differs irom that given in the definition clause, but 
the opinion expressed by Atkin L. J. in, Re Wail^ throws doubt upon 
the validity of this view. It was suggested by the learned Lord 
Justice that the decision in Howell v. Coupland would be covered 
by section 4 {2)^ as being a case of an agreement for the sale of 
future goods, subject to the condition that the subject-matter should 
come into and continue in existence, or would be covered by 
general principles of law, retained by section 66^ It would, 
therefore, appear that the section applies only to an agreement for 
the sale of specific goods, within the meaning of the definition, other 
cases falling under the general principles of law of contract. 

As regards perishing of part, the same principles as under 
section 7 of the Act will apply. 


The price 

* 9 . (1) The price in a contract of sale may be fixed 
by the contractor or may be left to be fixed in manner 
thereby agreed or may be determined by the course of 
dealing between the parties. 

(2) Where the price is not determined in accord- 
aince with the foregoing provisions, the buyer shall pay 
the seller a reasonable price. What is a reasonable price 
is a question of fact dependent on the circumstances of 
each particular case. 


1 (we7) L. B. » 0. P. 8M. 

2 1 Oh. 60«, «t p. 6S0. 

3 de^ion 5 (2) of tho Engltsh Act 

4 62 of the |lpgU»h Act. lu 
India thes* provisions are contained 
in motion 66 of tbe Indian Contract 
Act 

* Beotion 8 of ths English Act, 
<Kgi!Sl(ip<^ng to this runs as 

follows- 

*'8. (1) th® price m a eootraci 
of sale may be fl?©d by the contract, 
or bo loft to be tod in manner 
thereby agreed, or may be detfrmined 
by the coarse of dealing between the 


paiiios. 

(2) Where the price ie not deter¬ 
mined in accordance with the fore¬ 
going provisions the buyer must pay a 
reasonable price. What is a reasonable 
price is a (question of fact dependent 
on the cireomstanoes ofeachpat'fioalar 
ease. 

Bepealod'seotion 82 of the Indian 
Oontraot Act, 1872, ran as follows 

‘‘Where the price of goods sold is 
not tod by the eontraet of sale, the 
buyer is fionnd to pay the seller such 
a price as the court considers rea* 
sonablf” 


Ascertain 
ment of 
price 
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tSee.^ 


Price to be 
subse¬ 
quently 
arranged 
by the 
parties 


Ascdftainmeiit of the price. 

“Price” according to section 2 (10) of the Act means the 
money consideration for a sale of goods. It may be money 
actually paid or promised. It has already been seen that in order 
that a contract may be a contract of sale, it is essential that it should 

{ provide for the payment of a money consideration for the goods. 
Vide section 4 (1) of the Act]. 

Different modes of fixing the price. 

This section suggests four methods of fixing the price : — 

(1) The price may be expressly stated in the contract. The 
parties may fix any price they please, and the court will not embark 
on an investigation as to the adequacy of the price.^ 

As has already been noticed^ an alternative price, if in the 
nature of a wager, avoids the contract^ An alternative price how¬ 
ever, does not necessarily involve a bet.^ 

(2) The contract may provide for the manner in which the 
price is to be fixed. The agreement may be to pay as much for the 
goods as others pay. In such a case, notice must be given to the 
buyer as to how much others pay/ 


If the parties agree that the price shall be as subsequently 
arranged between them, no contract of sale exists unless and until 
the price is fixed, for the parties have reserved to themselves an 
option as to the price, wjiich is an essential element of a contract of 
sale*, and the rule of reasonable price does not apply as the parties 
have impliedly excluded it. But a contract will exist if an intention 
can be inferred that at any rate a reasonable price shall be paid if 
the price is not fixed’. If the goods were actually delivered and 
accepted under such an arrangement, presumably the buyer would 
have to pay a reasonable price*. 

The clause which ultimately resulted in section 8 of the 
English Act, originally provided that the price might “be left to he 
fixed by subsequent arrangement,^’ so that if there was a sale at a 
price to be subsequently -agreed on by the parties there would be a 
valid contract; as there is a valid contract of insurance “at a pre¬ 
mium to be arranged,” for if no arrangement is made a reasonable 
premium is payable*. These words were, however, struck out in 
the committee**. 


1 Jones V. Gordon, (1877) 2 A. C. 610. 5 

2 See notes on psges 63 to 67. 6 

8 See Boarke ▼. Short (1856), 5 £1. A 

HI. e04; of Brogden v. Marriott (1846), 

3 Bing, N. C. 88 ; sale of a horse for 
£200 if it trotted 18 miles in an hoar; 
if it failed to do so it would be sold 7 
for one shilling. Ironmonger & Co. 

V. Dyne (1928). 44 T. L. B. 497, atp. 

499. As to speoalative oontraots in 6 
'^futures” see Forget r. Ostigny, (1896) 

A. C. 818, P. C., at p. 323 ; and Re 9 
Gieve, (1899) 1 Q, B. 794, C. A. (wager¬ 
ing contract plas contract for sale of 10 
stock). 

4 See Ceve v. Coleman, 3 M. A R. 2. 


Murphy v, Hurly, (1922). 1 A. C. 369. 
Benjamin on Sale. 7th £dn„ p, 159; 
See Loft 08 v. Roberts (1902) 18 T. L. 
R. 532, C. A. and cases there citod ; 
cf. Hillas A Co., Areos Ltd., (1981) 86 
Com. Cas, 353. 

Jewry v. Bush (1814), 5 Taunt. 40 2 ; 
Bryant v. Flight (1839), 5 M. A W. 
114. 

Cf. Ruse ahd Frank v. Crumpton Bros. 
(1925) A. C. 444. 

Marine Insurance Act (1906), section 
31. 

See Chalmew, Sale of Goode Act, lUh 
Edn., p 88. 
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(3) The pme may be (Jetemined by the * course of dealing 
between the parties*. Thus in Brawne v. Byrn^ a usage to de¬ 
duct discount in determining the price was implied from the course 
of dealings. 

Where the price of the goods sold is neither fixed by the Where no 
contract of sale nor there is any stipulation whereby it can be fixed price has 
subsequently, the buyer is bound to pay to the seller such price as been fixed^ 
may be considered reasonable under the circumstances of the case, reasonable 
This rule is based upon the principle that the intention of the parties price is 
must be deduced from their conduct and if the parties have not implied 
arranged the price, the inference is that they are content to abide 
by the ordinary rates and to submit to the adjustment of them by 
the ordinary tribun als^ 

(4) By English law “a contract for the sale of a commodity in 
which the price is left uncertain is, in law, a contract for what the 
goods shall be found to be reasonably worth’'^, and this applies to 
exemfed contracts as well as to executory agreements^ ie. to an 
action for the price of goods sold and delivered as well as to an 
action for damages for non-acceptance of goods agreed to be pur¬ 
chased. Thus in an executory contract, where no price had been 
fixed, it was held that the seller could recover, in an action against 
the buyer for not accepting the goods, the reasonable value of them®. 

Even when the contract is silent as to the method by which the 
price is to be determined, an agreement to pay a reasonable price 
will be implied ; and what is implied by law is as strong to bind the 

parties as if it were under their hand^ ( 

Jn the words of Wilde 0. J,, “goods may be sold and frequently 
. are sold, when it is the intention of the parties to bind themselves by 
■ a contract which does not specify the price or mode of payment, 
leaving them to he settled by some future agreement, or to be 
determined by what is reasonable under the circumstances.”^ 

What is a reasonable price will be a question of fact Reasonable: 

dependent on the circumstauces of each particulcr case. Where price " 

the goods are such that there is a market price for them, 
the market price will be evidence of what is a reasonable 
price between the parties, though not conclusive. The current : 

price of the day may be highly unreasonable from accidental 

1 Joyce V. Swann, (1864) 144 E. R. 34 ; 982 ; 38 B. B. 610 ; See also Valpy v. 

142 R. R, 258 ; Anderson v Monce, aibson (1847) 4 C. B. 837 ; 72 R. B. 

(1876) I A. C. 713. 740. 

2 (1854) 118 E. R. 1304 ; 97 R. R. 715. 5 Hoadly v. McLaine, 10 Bing. 482 ; 

Re Anglesey, (1901) 2 Oh. 548 ; agree- Valpy v. Gibson, 4 0. B. 837 (864). 

ment to pay interest inferred. Cannon 6 Hoadly v. McLaine, (1834) 131 E. B. » « 

V. Fowler, 14 C, B. 181 ; meaning of 982 ;38 R. R. 510. 

“fair value” from previous valuation. 7 Hoadly v. McLaine supra the civil law 

Oharrington ft Oo. Ltd. v. Wooder did dot recognize this doctrine, and 

(1914) A. 0. 91: meaning of “fair if the contract failed to fix the price, 

market price,” in respect of a tied or specify the manner in which it was 

house, narrower v. M. William (1928) to be ascertained, it was not a contract 

8e. Gas. 826 ; meaning “payment of sale See Benjamin on Sale, 7th. ^ 

according to B. L. weight.^* Edn., pp. 162-168, end Chalmers, Sale 

3 See Joyce v. Swann, 17 0. B. N, 8 84. of Goods Act, 11th Edn.; p. 88. 

Also illustration to section 89, Indian 8 Per Wilde 0. J. in Valpy v. Gibson, 4 

Contract Act, 1872-Appendix B. (Since C, B. at p. 864. Joyce v. Swann, 27 ^ 

l^peal'ed). 0. B. N. 8. at p. 93, ‘ 

4 Hoadly v. McLaine (l8S4) 131 E. B. ^ 
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oiwmittancea, m on aocount of the oomaiodity haviog been purposely 
kept bock by tie vendor hiMself, or with reference to the ptice at 
other ports in the immediate vicinity, or from various other caesesi*^’. 

Tailing evidence of price or value, the court will presume that 
goods of the lowest value of the hind delivered have been sent* 

When the price is not ascertained, and it could not be as¬ 
certained with precision in consequence of the thing perishing, 
nevertheless the seller may recover the price, if the risk is cleatly 
thrown on the purchaser by ascertaining the amount as nearly as 
can be. The rules herein contained apply even to a case where the 
goods are destroyed before the price is fixed, and even in such case, 
if the risk has passed to the buyer, he must pay a reasonable price. 
Thus, where the rate has been fixed, but an exact calcu¬ 
lation of the price has become impossible by the destruction of the 
goods, as, for example, where the goods were to be weighed or 
measured to determine the price, the court would make such an 
estimate as it reasonably can.® 

Generally the price is fixed by the contract of sale itself or 
some method of its fixation is agreed upon in it which must be 
resorted to by the parties to ascertain the price. It may also be 
left to be fixed by a third party which has been specially dealt with 
in section 10, infra. Other methods include by weighment, measure¬ 
ment, counting or testing in which case the standard is generally 
laid down in the contract itself, and must be followed in fixing the 
price after such weighment, measurement, counting or testing. But 
this standard is sometimes not noted in the contract itself and is 
left to be ascertained from the usage of the trade or course of dealing 
between the parties, in which case the standard used in such usage 
or in the previous dealings of the parties is the standard which must 
be resorted to to fix the price. For instance, where the agreement 
was for so much a stone and as much more as the buyer gave {o 
others it was held that in fixing the price what the buyer gave to 
others must be taken into consideration*. So also, where the agree¬ 
ment was that the buyer shall pay a “fair value” it was held that 
the valuation must be based on previous dealings.^ Similarly, the 
patties may agree to i)ay and receive average of weekly official 
prices , or fair market priced or that buyer shall pay customs duty 
and discount will be deducible only on net price', or that the price 
shall be the market value and not cost to seller*, or that the price 
stated in the contract will be net cash and no deduction by I'ebate 
or otherwise and no credit will be allowed to the buyer.‘® There 


1 Acebal v. Levy (1834) 10 Bmg. 376 ; 
3 L. J 0. P. n ; 38 U. H. 469 ; 
ChuUmbaram Chetimr v Steel Bros, 
A. I. R 1936 Ran. 419 = 165 I. C. 308 
(mixed contract for storage of paddy 
and snbseouont sale at Heller’s option 
at the current buying rate of the 
buyer. In absence ot such purchase, 
price will be reasonable rate). 

2 Chunnes V. PezKey, (1807) 170 E. R. 
857. 

3 Martmeau V Kitching (1872) t. R. 7 
Q. B. 436 at pp. 455, 4.56 : Castle v. 


Playfoid (1872), L. H. 7 Ex. 98, at pp, 
99,100. 

4 Churchill v Wilkins, I T. R. 447. 

5 Caiman v. Fowler, 14 C B. 181. 

6 Shaw’s Bro. Iron Co. v. Birchgrovs 
Steel Co, 7 T. L R. 246. 

7 Charington Co. v, Wooder, 29 T. L R. 
14.5. 

8 Smith V, Blandy, (l8J5) Ry. A M. 267, 
260. 

9 Oivhard v. Simpson, 2 C. B. N. 8. 299. 

10 Riddell Brothers V. E. Clements Horst * 
Co., (1911)1 K. B. 934 C. A. 
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cCHitraot of sale m mb U pass tlie p!i?Pp«rty from the 
seller to the buyer, although the price has uot been d^itely ^ef^d 
on between the^l^ ih such case price shall be fixed* by the course 
of dealing between the parties and if th^re is no previoue dealing a 
reasonable price must be paid*. So au agreement to pay interest on 
the price so long as it remains unpaid at a particular rate or for a 
partictilar period may be inferred from the cCurse of dealing between 
the parties.* 

An agreement to sell is not void, merely because the price is 
ittadequate\ The court will not inquire into the adequacy or other¬ 
wise of a bofi0i fide consideralion*. Mere difficulty in fixing a 
reasonable price isno reason for refusing a decree*. 

Underselling. 

A man may, of course, sell at any price he likes, and to under¬ 
sell trade rivals he may offer certain goods at a loss’. Similarly, 
he may engage with a retail dealer that the latter shall sell only 
at certain listed prices*. But that condition is not binding on subse¬ 
quent buyers, even with notice®. 

Effect of altered custom and excise duties on price. 

Customs and excise duties are generally included in the calcu¬ 
lation of the price. So, in the absence of a contract to the contrary 
if, after the price of an article is fixed, a new or increased custom 
or duty is imposed before delivery and the seller has to pay it he 
may add the sum to the price already fixed and conversely if the 
custom or duty is removed or reduced and the seller has to pa^ 
less than what was included in the price, the sum removed or 
reduced may be deducted by tlie^ buyer from such price’®. It has 
been held under the English law that where there is a dispute as to 
the amount of custom or duty to be added or deducted the finding of 
the Eevenue Authorities in this respect shall be deemed as con¬ 
clusive.^' Thus, in a contract for sale of goods, if before goods are 
tendered custom duty is increased, the seller is entitled to claim the 
excess duty imposed from the buyer, provided he proves that such 
excess duty on the goods tendered has been already paid. It is 
immaterial whether such duty has been paid by the seller himself or 
that some one else has paid it’*. In the absence of an agreement to 
the contrary, where in the interval between the making of the 
contract and the delivery under it, there is an alteration in the 


1 Joyce V. Swann supit. 

2 Ibid. 

3 Re Anglesey (Marqms) Willmot v. 9 
Gerdtnier, (ISOl) 2 Oh. b48 C. A. 

4 Bee Expln. (2) and illasiratioii (f) io 30 
seciian 25 of the Indiin Contract Act. 

5 Jones V. Gordon {1611) 2 App. Oas. 
610, W, E. L. 

^ New fieerbhoom Coal Co. v. Culavam, 
(1880) 5 Cal. »32. 11 

1 Ajello V. Worsley, (1898) 1 Cli. 274, 12 
280. 

8 Sorrell v. Bmitb, (1925) A. C. 70U ; 


Hardle A Lane Ltd. v. Chilton (1928) 
2 K. B. 306. 

Bee Chalmers, Bale of Goods Act, llih 
Edn., p. 39. 

Conway Brothers A Seuage v. Mulhern 
A Co., 17 T. L R, 730 ; New Bridge 
Phondda Brewery Cp. v. Evans, 86 
L. T 453 ; Halebnry, vol. XXlX (2ud 
Edn.). 

Halsbary, vol. XXIX (2nd Edn.) 
Jhamanda« Jodhram v. Tirathdas Leo 
Mai, A. I. li 1933 Bind 404=149 I. C. 
614. 
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Legal 

tender 


% 



raiie of custom duty, the price may be oorrespnndingly 

or^ecreased^ 


£Sm,$ 

added to, 

‘i 


Mode of fiayment. 


Price is defined in S. 2 (11) of the Act as the money consi- 
d^ijation for a sale of goods. The seller is not bound to accept any 
kind of payment except in the currency of the country unless there 
is an agreement express or implied to the contrary or unless the 
seller is estopped from disputing the mode of payment. He is not 
hound to accept payment by cheque unless he has accepted ■ cheque 
on previous occasions and has given the buyer to understand that in 
future similar payments will be accepted*. 

The price should be in money which is legal tender. In 
British India under the Indian Coinage Act, 1906, silver rupees and 
half-rupees are legal tenders up to any amount and silver quarter 
rupees, nickel coins and bronze coins, for any sum not exceeding one 
rupee. By the Reserve Bank of India Act, 1934, every bank note 
slinll be a legal tender at any place in British India in payment or 
on account for the amount expressed therein and shall be guaranteed 
by the Central Grovernmeut Bank notes are of the denominational 
values of five rupees, ten rupees, fifty rupees, one hundred rupees, 
one thousand rupees and ten thousatid rupees. To this has been 
added bank notes of the denominational value of two rupees. The 
Central Government have also issued Government of India notes of 
the denominational value of one rupee, and under Ordinance No, 95 
of 1940 any such note is current in British India in the same manner 
and to the same extent and as fully as the silver coin called the 
Government rupee issued under the provisions of Indian Coinage 
Act 1906, is legal tender in British India for the payment of any 
amount and is deemed to be included in the expression rupee coin” 
for all the purposes of the Reserve Bank of India Act, 1934, but 
this is not to be deemed a currency note for the purposes of that Act. 


Rate of ex- contract provides for the payment of price in foreign 

change currency, the Court is to convert the amount payable into rupees, 
the rate of exchange generally being the rate on the due date of 
payment, or in case of breach, the rate on the date of breach*. In 
Barry v. Van drn Hurh^ on refusal to take delivery of goods sold, 
note of exchange at the date of breach was held to apply. In an 
action for recovery of balance of price of goods sold and delivered 
the rate of exchange on the due date of payment was taken and not 
on the date of judgment.^ 

Generally speaking, when a claim is converted into the cur¬ 
rency of the country the rate of exchange on the date of breach is 


1 See Trikem Lai v. Kalidaea, (1897) 21 
Bom. 628 ; Probhadas v. GandidatU, 

A. I. B. 1925 P. C. 157 = 52 Cal. 644 
Cf. Chin Gwan A io. v. Adamjae, A. t 

B. 1933 Ran. 7 »=hI46 I. C. 440. 

2 Jogat Tarim v. Naba Oopal, (1997) 34 
Cal. 305 ; where tender by eheqne was 3 
held to be valid ; cases considered. 4 
International Sponge etc. Co. v. 
Andrew Watts A Sons 1911 A. C. 279 : 


where payment though directed to be 
made by crossed cheques there was 
nothing to indicate to the buyers that 
the seller’s agent was not authorised 
to receive cash. Mitchell v. Norwich 
Union (1917) 34 T. L. R. 77. 

(1920) 2 K. B. 709. 

(1924) 2. K. B. 166. But see contra 
Cohn V. Boulken, (1920) 36 T. L. B. 
767. 



Sen TO SBtL m V^mTlON 15t 

tak^n. flkapi wh^re tkere is non-delivery of ^ood^ sold, rate of 
tfehange at date of breach will be taken^ The same will applv 
wbea there is hreach of contract to carry goods and conversion , 
In thrtiish Ammmn, etc. B. K} ra4e of exchange at the date of 
the brtaeh or acceptance of repudiation was taken and not at the 
date Qf the winding up order. In S^kte de HofeJ, etc. v. prem- 
inings*, in a claim under a foreign contract e. g., in respect, of a 
hotel bill incurred in France) the rate of exchange at the time the 
action'was brought was ^ken, 

10. (1) Where there is an agreement to sell goods 
on the terms that the price is to be fixed by the valua¬ 
tion of a third party and such third party cannot or 
does not make such valuation, the agreement is there¬ 
by avoided. 

Provided that, if the goods or any part thereof have 
been delivered to, and appropriated by, the buyer, he 
shall pay a reasonable price therefor. 

(2) Where such third party is prevented from mak¬ 
ing the valuation by the fault of the seller or buyer, the 
party not in fault may maintain a suit for damages 
against the party in fault. 

Price to be fixed by valuation—principle—analogous Eng> 
lish law. 

This section reproduces section 9 of the English Sale of 
Goods Act, 189;1. Its principle was thus explained by the Special 
Committee : 

“This.is a corollary to the preceding claose. It is not nnoommou for 

the parties to agree that the price of .the goods will be fixed by valuers appointed 
by them. In such cases they are bound by the bargain, and the price so fixed is as 
much part of the contract as if fixed by themselves. But it is essential for the 
formation of the contract that the price should be fixed in accordance wi|h this 
agreement, and if the parties appointed as valuers fail or refuse to act, the agreement 
becomes void.” 

There was no corresponding section in the Contract Act, although the 
principle on which sub-section (1) of this section is based was covered by section 32 
of the said Act. ^ 


This section specifically deals with another method of ascer¬ 
taining the price viz. to leave it to be determined by the valuation 
of a third party. If the persons appointed as valuers fail, or refuse 
to act, there is no contract* in the case of an agreement to sell ; 
even though one of the parties should himsell be the cause of 
preventing the valuation*; nor can the valuers delegate their 

1 U Beaupin v. Crispin (1920) 2 K. B. 4 (1922) 1 K. B. 151. 

714.' 5 See per cur., Loftos v. Boberts, supra. 

2 Be Blodgson A Co. (1920) W. N. 198 ; 6 Tbamell v. BalMrnie (1887) 2 M. A W. 

Oi yirdinando v. Simon (1920) 3 K. B. 786 ; Vickers v. Vickers (l867), L. B, 
409.' 4 Eq. 529 ; see elso Benjatnio oo Bale, 

8 (1922) 2 Oh, 576. 7th Idn., p. 180. 


Agreement 
to sell at 
valuation 
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awtiiQiity'. As co^triict is avoided by {aikre to value, so thAre 
could not generally be any suit for specific performance rf ^ 
contract, even tboagh the failure is due to t^ fault of a party, 
tfcere being no completed contract*. But if the agreement has been 
m6CiUed by the delivery of the goods, the seller will be entitled 
to pecover the value estimated to be reasonable, if the purchaser do 
any act to obstruct or render impossible the valuation, as in 
V. Wmtrope^, where the defendant had agreed to buy certain ^ds 
at a valuation, and the valuers disagreed, and the defendant pending 
the valuation consumed the goods, so that a valuation became 
impofisible. 

And presumably if the proposed buyer has paid any money 
under it in respect of the goods, he may recover it as on a total 
failure of consideration. The proviso to sub-section (1) is based upon 
Clarke v. Westrope, 

Where the defendant contracted to purchase at a price to be 
ascertained in a specified mode, and no price was fixed in that 
mode, it was held that as price is of the es.sence of a contract 
of sale, there could be no concluded contract which the court could 
enforce^. 

As regards actual mJe at a valuation, Benjamin observes*: 

“There does not seem to be any anthoiity to show whether, m the ease ot 
an actnal iale at a valuation, the failure of the valuer to act would entitle the seller 
or the buyer to avoid the contract, and revest the property m the seller. It wonld 
probably depend upon the construction of the contract whether the provision for 
valoation is in this case collateral to the contract, or whether there la an implied 
condition subsequent justifying avoidance.” 

In the circumstances mentioned in sub-section (l) the agree¬ 
ment becomes void ah initio, so that a buyer who has not been in 
fauH can perhaps recover any deposit paid by him in such a case*, 
and the property in goods if vested in the buyer will revert in 
the seller^ 

If a time is fixed by the contract for the appointmenf of a 
valuer, it is usually of the essence of the contract, so that if the 
valuer is not appointed by that day, the contract is avoided*. 

So long as the sale remains executory there is no contract if 
the valuers fail or refuse to act" even though such refusal is un¬ 
reasonable.**^ Tie court can neither compel a defendant to name 
another valuer nor compel the valuer to make the valuation or the 
buyer to buy at any other price”. 

Where no valuation takes place in pursuance of an agreement 
to sell at valuation, there being no contract, equity cannot decree 

1 Sss V. Trasoott (1S37), 2 If. a W. 385 ; 7 Benjamin ; Reftifry, p. 578. 

46 B. B. 630. 8 Tew v. Harria (1847) 11 B. 7, 75 B. 

2 Vickers y. Vicksrs (1887) L. B. 4 Eq. B. 270; see Halsbnry, Laws dfEnflttiid, 

529, 535, 2nd Edn., Vnl. XXIX, p. 52. 

8 (1858), 18 G. B. 785 ; 107 B. B. 507. 9 Gooveiji Lodha v. Bhamiji 8 Bum 523; 

4 llilnes y. Qepy, (1807) 83 E. R. 574; 9 Cooper v. Shnttleworth, 25 L. J, $14. 

B. B. 307. 10 Worsby y. Wood, 8 T. g. 710. 

5 Beniamin on Bale. 7th Edn., p 18U. It Wilks v. Davis, 2 Her, 507 ; Parley v. 

8 Bee galsbiiry. Laws of England, 2nd Whitaker, 4 Drew. 184 ; Viokissi v, 

Edn., Vol, XXTX, p. 52. Vickers, 25 L, L Q. K, 287, 
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sj^eoific performance*, though in cases where the conH is of opinion 
tW the appointment of the valuer is not of the essence of the 
contract (as in an a^greement between pai'tners that one shall take 
over the assets of the partnership from the other at a valuation) it 
may ascertain Ihe value for itself and decree specific performance 
after so ascertaining the price*. In appropriate cases too it may 
make a mandatory order on the party obstructing the valuation to 
allow the valuation to jiroceed. Thus, where the seller refused 
permission to the valuer appointed to enter his premises for the 
purpose of valuing the goods, a court of equity in a suit for specific 
performance made a mandatory injunction to compel the seller to 
allow him to enter^ In this case there was an agreement for 
the sale of a house at a fixed price nud of the pictures and 
fiirniliire therein at a valuation b> a person named by the 
parties. 

The valuation is completed if everything necessary for the Completion 
valuation has been ascertained and it only remains to calculate the of valua- 
])nce matliemuticall.v'^. It may. however, bo questioned if the valuer tion 
lias proceeded on a wrong standard, or taken into account things 
which by the ageement ought to ha\c Inuui omitted. The valuation 
made by the valuer is final, but the parties wmild not be bound by 
the valuation if the valuer acts im]ut)i>erl> or, if it is procured liy 
frauds 

Valuation is not arbitration. 

Valuation must la di.stinguished from arbitration, as a reference 
to arbitration could cnly lie made when thme is a di.spute between 
(he parties^ Hut even where a (piestion of fixing of price is involved, 
there may be an aibitration, as distinguished from a mere Valuation, 
as wdiere difierent pric(‘s aie otlenol by two parties, and a third 
p(‘r.son is ia dei ide , On flic other liand, a vuiluation may he included 
in an aidutration^ IIk' couit lias no power to ap))oint a valuer if 
the valuer selected liv the parties refuses or in unable t(i act, or 
where the parties are to nominate valuer, they or any of them 
refuse to do so. ( ^ 

The guiding })rineiples vvhereliy to distinguish a valuation from 
an arbitration were laid down by Lord Esher, M. Tl. in Re Ikurdtf, 
and in Re Wili^on cited almve. 

“If a man is, on aecuinit of his skill lu Hurh rnatterH, appointed to make a 
valuation, in sncli a manner that, in making it he may, in aoenrdance with the appoint¬ 
ment, decide i-olely by the iihe of his eyes, his kno\iledge and his iskill, ho ]» not acting 
judicially, he is using the skill ot a valuer, not of judgoio'*. 


1 Vickers v. Vickers (18(17) L. it 4 Jflq. 
5211 . 

2 Dinhani v. Bradford (1870) L. K. 5 
Oh, App. 519. 

d Kmiih V. Petons (1875) L. R. 20 Eq. 
511. 

4 (lordon V. Whitehou^^e (1856) 18 0. R. 
747. 

5 See Shipway V. Broadwood, (1809) I. 

B, 869. 0. A. 


6 Bos V. Holsham (1866) jj. R. 2 Exch. 
72 ; 2 Digpsfc .H24 ; Bo Oaj’ua Wilson 
and Oreeno (J886), 18 Q. R. I). 7 C. A.; 
89 Pigest 418. 

7 Thomson v. Anderson (1870), It, B, 9 
Eq. 523 ; 2 Digest 320. 

8 Btewart v, Williamson (1910) A. C, 
455, 

9 (3885), 15 B. D. 426. 

10 Re Bawdy, supra. 
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Valuation by two valuers. 

Where under the agreement each party is to appoint a valuer^ 
it is essential to the validity of the appointment that notice thereof 
should be given to the other party*. A valuation by one valuer only 
in such a case is no valuation, unless it is expressly agreed that if 
one of the parties fails to appoint a valuer, or that valuer refuses to 
act, or is prevented from acting, the valuer appointed by the other 
party may make the valuation by himself^ In such cases the agree¬ 
ment generally provides that if the two valuers cannot agree on the 
value, they may refer the matter to an umpire, but even in such a 
case the reference to the umpire does not of itself amount to a 
submission to arbitration, and his decision is not necessarily an 
award*\ 

In ThiirneU v. lialbivnie* goods sold were to be valued by two 
named valuers. One of them refused to value whereupon the other 
valued the goods alone and an a(dion was brought for not taking the 
goods and paying the price so tixed. Held that there could not be 
an action for price unless they had been valued by both the valuers, 
at least without an averment that the other party refused to permit 
the valuer to value. 

\\\ Mihx^s w each pai‘i> A\as to aipioiut a vainer. Au 

action for specific tund’ormance pravingthat the court will a])point a 
valuer was dismissed. 

If the persons named as valiiei’s accept the office or emidov- 
raerit for reward or compensation, thes aic liable in damages to the 
parties to the contract for neglect or detault in pmd’oiming their 
duties'’. But there is no iiniilied umlertaking on the part of the 
person appointing the valuer that Hic valuei ^jiall mnkc tlie \aluM- 
tion and the valuer of one part} is not habb' to the other part} it the 
valuer does not act in the valuation and no nght of actum lies 
against a party who appoints a valiun who ictuses to act', ddie 
appointment of a vainer is iriTvoi'ahle^ 

In order that a valuation made by a valuer may be binding on 
the parties to the contract of sale he must act fairly and properly*. 
If the vahier acts in collusion with one party that part} cannot sue 
on his valuation*® The valuer must act honestlv and impartially to 
the best of his ability and must apply his mind to the point for 
decision”. So long as he fulfils these conditions it is no valid 
objection to his valuation that he is a servant of one of the parties** 


l' Thoina.s V. Frofiricks (1847) 10 Q. B, 
775, 74 R. II. 502 ; Tew v. Harris 9 
(1847) 11 Q. B. 7, 55 R. ll 270. 

2 Tew V Hams, sapra, 

3 Re Caxus Wilson and (Ireene, supia. 

4 (1837) 2 M. W. 786. 10 

5 (1807) 14 Ves. 400. 

6 Jenkins v. Betbain (1855), 15 C. B. 

169 ; 100 R. R. 297 ; Cooper v. Slmfc- 
tleworth (1856), 25 L. J. Ex. 114; 11 
105 E. It. 346. 

7 Cooper v. Shuttioworth, Hopra, 

8 Mills V. Bayley (1868), 2 H. ife 0. 36; 12 
188 R. R. 679 ; see Benjamiu on Bale, 


7th Edn. p. 162. 

Emeiy v. Wane, 8 Ves, 50.'); Chiekestor 
V. Mclntjre, 4 Bli N R 78 ; Bombay- 
Bnnii.ih Trading (!(), V. Aga Moham¬ 
mad, 15 0. W.N. P. 0. 

Shipway v. Broad wood, (1899) 1 Q, B. 
369 C. A.; V. Bntleibnry V\so, 32 L. J. 
Ex. lf7 ; Panama Co v. India Rnbbor 
Co, L R 10 Oh. 515. 

Bombay-Burmah Trading (;o. v. Aga 
Mohammad, 15 C. W. N. 981 P. C see 
also R« Knock. (1910) 1 K B. 387. 
Echensley V. Mersoy Ducks, (1894)2 

( 4 . B, car. 



S«C. 113 StIFULAtlONB AS tO 160 

ill as much as the parties may make one of themselves a judge in 
his own cause*. 

Sub^section (2). 

If owe of the parties wrongfully prevents the valuation from 
taking place, the party not in fault may maintain a suit for 
damages against the party in fault. This sub-section is an 
instance of the application of the rule that neither of the parties to a 
contract can by his own act or default defeat the obligations he has 
undertaken to fulfill Where the valuer is prevented from making 
the valuation as agreed, by the fault of the seller or the buyer, the 
other party not in fault may maintain a suit for damages against the 
party in fault^ or for an injunction against such party restraining him 
from preventing the valuer to make the vaiuatlon^ 

Conditions and Warranties 

11. Unless a different intention appears from 
the terms of the contract, stipulations as to time of 
payment are not deemed to be of the essence of a con¬ 
tract of sale. Whether any other stipulation as to time 
is of the essence of the contract or not depends on the 
terms of the contract. 

Analogous law, ^ 

Tiiih section corresiKmds i(» Mib-section (J) of sei'tiou 10 of the 
Kuglisl) Act -See Appendix A. Sub-section (2) of the same is omitted 
as It contained onlv a deiiiiition of “month'’ whioh is detiiied in the 
ireneral Clauses Act, [vide section d (,‘1*0 of the same|. The 
])riiicjp]f^ luideiiying this section is found in section 55 of the Indian 
('ontract Act, IS72, (vSee A|)pen<lix B) of which this section is only 
a corollaiy specially applicalile to the {’ontracts of sale of goods. 
It will be observed that section 11 of the present Act in a way only 
supplements section 55 of the Contract Act, in as much as resort 
must be liad to the })rovisions of the latter in onler to deteniiiiie the 
question of the effect of stipulations of time on the right, duties and 
liabilities of the iiarties consistently with the other provisions in 
the Sale of Cloods Act there being no other provisions in that Act 
relating to the effect of the sitpulatiom^ as to time and the provisions 
contained in section 55 of the Contract Act not appearing inconsis¬ 
tent with any other provisions of the Sale of GoCds Act. Section 11 
of this Act in fact supplies the v^ant, there being no provision in the 
Contract Act to determine when time is of the essence of contract 
and when not.’** 

Conditions and warranties in general. 

The parties are at liberty to enter into a contract with any 
terms they please. In the case of a sale of goods, the ordinary 

1 Secty. of state for India v. Arathoon, 3 Thomas v. Fredrieka, 10 Q. B. 775. 

5 Mad. 173 ; Aghor Nath Banerjee v. 4 Smith v. Peters, L. B. 20 Eq. 511. 

Calcutta Tramways, 11 Cal. 232. 5 Ma Pwa Shiv v. Kaman Chetty, 2 L. B. 

2 Bailing Ship Blairmoro Co, v. Macredic B, 99 tlOO). 

(1898) A. 0. 593, at p. 607, 


Stipula¬ 
tions as 
time 
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principle cam^t emptor, ‘ pnrchaser beware”. Butj the purchaser 
before purchasing? piay satisfy hiiuseU as to the ri^l^t uirality of 
goods, Where representations are made by the seller wilh refe¬ 
rence to ihe goods sold, and if such* representations find a place 
in the contract, may rank either a.s t‘omlitions or as warranties. 
Section 12 of the Art clearly brings out the distinction between a 
warranty and a condition, and both of these must lie distinguished 
from more representations which do not form part of the contract. 
This subject wu‘11 be dealt with under next section. 

Stipulations as .to time of payment. 

Section 11 lays down that 'nnlcss a difierent intention appears 
from the terms of the contract, stipnlaloms as to time of payment 
k are not deemed to be of the essence of a coutracr ol sale ’ The 
parties may, however, intend otherwise^ and tin* terms of the 
contract may make the time of {la^mrnt an essi^ntml condition. 
To prove that it wns so there must be clear evidence of intention to 
that effect. The court would examine ea(‘h ease on merits to discover 
what the parties really intended, and if time apjieur, on a fair 
consideration of the language ami the (’ircumstances, to bi* of the 
essence of the contract, stipulations in regard to it will bn held 
conditions jirecodont. Wlieie there is nolhiug <n wairant .sucli in¬ 
ference, the mere fa(d that the contract cnntaiiis a stipulation as 
to the time of jiayment will nol make it of the f'ssence of the 
contract^ Jf tlie tuarties v'aiit that they should be consideied as of 
the essence ot tlie conti'aet they hiustimlude luihe contiact sucli 
terms as may lead to a reasonable iriferen(‘c that tins was the inten¬ 
tion of the parties, 

* The rule in this .section is based on the principle that failure 
m punctual payment docs not go to the wdiole consideration for tin* 

■ sale and it is very seldom that mercantile contracts are mad(*. condi¬ 
tional on payment, payment generally being considered to be made 
after the conti'act is completed. The failure liy the buyer to pav on 
the appointed day does not, as a rule, entitle the seller to treat the 
contract as repudiated\ tlioiigli he may be entitled to withhold 
delivery until the price is pai<] and rescdl the goods if the buyer does 
not pay or tender the price within a reasonable limed. ronsefim‘ntly 
if before such re-sale the buyer tenders the price, even though it 
be on a date after the date named in the contract the seller cannot, 
in the absence ol a stipulation to the contrary, treat the contract as 
at an end and refuse to allow the Imyer to have the go()<ls ; and a 
subsequent ro-saie by him will be tortious'. 

(1884) 9 App. 18 Cas. 434, at p. 444; 
PayzU Ltd. v. SaiindqiH (1919) 2 K. 
B. 581' C A., Maplo'^ FInok ()o- v 
PuHeiNttl Furuituit) PmUurty (1934) 1 
K B. 148. 

Boo .sections 47 and 48 
Martindalo v. Smith, supra; Mersoy 
Htcel and Iron (Jo. v, Mnylor, Mpra ; 
Pfiyy.u I^td. V. SaumlciH. supia; 8eo 
Sale of (loods Aft hy MulJa and 
Pollock, p. fiC. 


1 Bishop V. Shiliito (1819) 2 B. & Aid. 

329, Ebbw Vale Co v, Blaum Iron and 
TinpUto Co. (1901) G Com. Cas. 33 
C. A. ; Kyan v. llidley ; (1902) 8 Com 
C»w», UK); TharnoH Hack Co. v. KnowJos 
(1918). 88 L. I K. ». .585, 4 

2 See Mai ttndiilo V. Smith (1841) 1 Q. 5 
H. 389 ; Memey Steel & Iron <^a. v. 
Naylor, Hen/iOii & Co., 9 App. CiiS 4.34. 

3 MArtiuiUlo V. Smith (1841) 1 Q. B 
389, at p. 395 ; 55 K. K. ^85. 289 ; 
Merwy Steel and Iron Co. v. Naylor 
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Th© following illustratiows will laak© the point i<jl©ar : 

(1) Six specific «tacks of oats kad been sold by Smith to 
Mvirtindale,.to be paid for on Jidy 16. Smith afterwards told 
Martindale that if he failed to pay on the very day he should not have 
the oats, Martindale did not pay on July J.(), but tendered the price 
shortly afterwards. Smith, however, subsequently sold the oats to 
another. Held, that Martindale’s mere failure to pay on the lOth 
did not justify Smith in repudiating the contract; he was not bound 
to deliver without a tender of the price, but this condition having 
been fulfilled, the subsequent resale was tortious, and he was liable 
in trover*. 

(2) In 'Ryan v. Ridley (f* Oo.^, tJiere was a sale of a perishable 
cargo c. i. f. Lisbon. Paymenl was (o be made liy cash in London 
in exchange for liiil of lading and insurance policy. Shortly after 
the arrival of the ship at Lisbon the seller tendered the documents 
to the buyer in London, but the buyer failed to pay. Held, that 
the seller was entitled to treat the contract as repudiated, time being 
tbe essence of contract. 

(.1) In nfersey Steel and Iron Lo. v Xaylor^, the defendants 
had agreed to purchase from the jdaintitfs 5,000 ton.s of steel blooms, 
“deliveiing 1,000 tons monthlv, commencing January next, payment 
net ca.sh w’iihin three days after receipt of shipping documents”. 
The plaintiti company delivered about half of the first insTiilment, 
but before payniiMit liecaine due a winding-np petition was presented. 
Thereupon the defendants, ac'.tmg under a mistake of law, refused, 
]ieu<lnjg the bankruptcy iietition, to pay for the steel, already 
delivered. The plaintiffs thereupon informed the defendants of their 
mteution to treat the refusal to pay as a breach of contract releasing 
them from any obligation to make furtherdeliveries. The defendants 
afl Cl wards ottered to accept and pay for all other deliveries 
subject to a right of set ofif which they claimed. The plaintiffs, 
however, declined to make further deliveries, and brought their action 
for the ])rico of the steel delivered. Held (1^ that on the construction 
of the contract payment for a ^mevious delivery was not a condition 
precedent to the right todaini subsequent deliveries ; (2) that the 
defendants had not by postponing payment under mistaken a(fvice 
acted so as to show an intention to repudiate the contract and theioby 
to release the plaintiff company from furtjier performance. 

(4) Bishop V. Shil/ito^ was trover {or iron that was to lie 
delivered under a contract whic.li Kstipulated that certain bills of the ' 
]daintiff then outstanding were to be taken out of circulation. The 
defendant failed to comply with his promise after the iron had been 
in part delivered, and the plaiutitF thereupon stopped ilelivery, and 
iirought trover for what had been delivered. On facts it was found 
that the delivery of the iron and the redelivery of the bills were to 
be contemiiorary. Held, that on farts (he delivery W'as conditional 
only, and the condition being broken, trover would lie. Bayley J. 
observed; “If a tradesman sold goods to he paid for on delivery, Jind 
his servant by mistake delivers them without receiving the money, 

1 Mwiindal© v. Sirnth, 1 Q> H. 3lf9 , 55 B (I88t) 9 App Oas. 43 : see ufictiou 3S 

a 285. (2) of the Act 

2 4002) 8 (Join. Oae. 105. 4 2 B A Aid. 820. 
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he may, after demand and refusal to deliver or pay, bring trover lor 
his goods against the purchaser.*^ 

(6) In Woolfe v. Horne^^ puroha^^er at an auction sale failed to 
take away the goods on Saturday which was the last day fixed but 
claimed them two days later when he found that the goods had been 
delivered to another person. HeM, that the condition as to clearing 
the lot within ihree days was not a conditiDu precedent to the buyer’s 
right to claim delivery. 

(6) In Thames Sack, etc. Co. v. Knowles^ under a “spot” 
oontracd (which meant that the goods were available and ready 
for delivery ) delivery and payment were to be by a certain 
date, up to which time the risk would be with the seller. 
The buyer failed to pay on that date but tendered the price 
the next day. Held, time was of the essence of the contract 
under^the circumstances of the case and the seller was entitled to 
cancel the contract 

'Where the contract is for delivery of goods by instalments, 
each instalment to bo paid for on delivery, failure to pay for one 
instalment may entitle the seller to repudiate the contract^ 

In a. c. i. f. contract, where the stipulation is cash against 
documents, a refusal by the buyer to pay on tender of the documents 
will entitle the seller to treat the contract as repudiate! and imme¬ 
diately to sue the buyer for i]on-a(*ceptance^. 

Other stipulations regarding time. 

This section provides that ‘whether any other stipulation 
as to time i.s of the essence of the contract or not depends on 
the terms of the contract’. Generally speaking stipulations regarding 
time other than those relating to time of payment, such as for deli¬ 
very of goods, are deemed to he of the essence of the contract in 
mercantile transactions. As was observed in Bowes v. ShandA: 

“MerohautH are not in the habit of placing on their contract’s stipulations to 
which they do not attach some value and importance" 

As a general rule in raetcantile contracts, such as contracts “f. 
0 . h.” and “c. i. f.” the time of shipment or delivery is of the essence 
of the contract^ strict performance of which is a condition precedent 
to the claim for price. The reason for the general rule is obvious. 
A mercantile contract is not always an isolated transaction, hut a 
link in a chain of transactions and if A does not keep his contract 
with B, then B may not be able to keep his contract with C, so that 


1 (1877) 2Q. R. D. 355. 5 

2 (I918)88L.J. K.B.585. 

3 Bee section 38 (2) of the Act. Bbbw 
Vale Co, V. Claina etc. Co., (1901) 6 
Omn. Cae. 33; payment for each 6 
inatahnont as a condition precedent 

to further deliveries. 

4 Bidden Ci-others v.B. Clemens Horet & 

Co. (1912) A. C. 18 ; Ryan v. Ridley, 
SQpjra. 


(1877; 2 A. C. 455; 8n Kribhna 
Khanua, In re (l934) Sind. 39=*148 I. 
C. 977 ; Bandera v. Maclean, (1883) 
11 Q. B. D. at p. 337. 

Halsbury, Laws of England, 2nd Edit, 
Vol. XXTX. p, 56 ; Reuter v. Bala 
(1879) 4 C. P. B. 239, 246, 249. 0. A. 
(Bale of pepper ); Sharp v. Christinas 
(1892) 8 T.E. a 687 (Bale ofpota* 
toes). 
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punctuftl performance may go to the whole consideration for the 

sale^ 

In Payton & Sans v. Payne it was, however, held that 
in a contract for the sale and delivery of a printing machine time 
was not of the essence of the contract. 

Reference has already been made’ to stipulations contained in a 
contract of sale of goods “to arrive^’, hnd their interpretation.] Other 
stipulation may be as to the date of shipment^, as to the date that a 
bill of ladidg bears or shall bear^ or as to the date of the clearance 
of the ship on which the goods are loaded^ and these are usually of 
the essence of the contract. 

The following illustrations will be found helpful: 

(1) In So?m V. Shan(P the contract was for the sale of 600 tons Sale of 
of “Madras rice to be shipped at Madras or coast during the months goods “to 
of March and [or] April, 1874, per Pajah of Cochin By far the beshipp- 
larger portion of the rice was put on board in February, and bills ed” within 
of lading f(|| various portions were given upon the 23rd, 24th, and a certain 
28th of February, and Brd of March, but all except a very small time, 
portion of the parcel shipped under this last bill of lading also had 

been put on board in February. There was nothing to show that 
tlie words “^o be shipped during the months of March and jorj April’' 
had in the trade any special or technical meaning. It was held that 
the natural meaning of the stipulation as to time was that the ichole 
of the rice should lie put on board during the months mentioned ; 
and that, in the absence of any trade usage to effect tlie meaning of 
the words, it was for the court to construe the contract, 

(2) In Aron v. Compfoir Wegimonf a cont’’nct of sale of cocoa 
powder, c. i. f Antwerp, provuled lor ‘Vhi])ment from II.S.A. })orts 
during October, 1019,” and it coutuihed a clauso that “wliatever tlie 
difference of the shipment may be in value from the grade, type or 
description specified, any such question shall not entitle the buyers 
to reject the delivery or any part thereof.’’ The goods were not 
shipped “"until November and the buyers rejected the documents 
when tendered It was argued for the seller that the date of 
shipment was part of the “description’' of the goods and therefore 
under the clause mentioned the buyers were not entitled to reject. 

Me Cardie J. observed : 

agi'oe in ono seiiB® the time of shipment is part of the description of the 
Roods. Indeed, in Bowes v. Shamly Lord Cairns said, ‘That is part of the description 


1 Halsbury, Laws of England, 2iid Edn., 
Vo). XXIX. p. 57 ; see ajso Votkart 
Bros. V. Batiiavela, (lS94) 18 Mad. 83; 
Baiaram v. Govinda (t925]ti! Mad. 1232 
^91 I. 0. 257 ; Bhudar Chandra v. 
Betts, 33 I C. 347 ; Baij Nath v. Johar 
Ohand, A. I. B. 1983 All 404---144 
I. 0. 82 ; Delhi Cloth Mills Co. v. 
Kaiihia, 80 P. H 19ia«i9 I. C. 93. 

2 (1897) 85 S. L. li 112, an isolated 
transaction. 

3 See pages 96 to 9>*. 

4 Bow V, Shand (1877) 2 App. Oaa 


455 ; Aron & Co. v. Oomptoir Wegi- 
inont (1921) 3 K. B. 435. As to the 
meaning of “shipment** see Mowbray 
Kobinson & Co. v. Bosser (1922) 91 L. 
d. E. B. 524 0, A ; Foreman & Ellams 
'v. Blackbarn (1928) 2 K. B. 60, 

6 (1877) 2 App. Cas. 455 ; 46 L. Q. B. 
561. * 

6 (1921) 3 K. B, 435 ; 90 L. J. K. B, 
1238, 

7 (1877) 2 App. Oas, 455 ; 46 l.l Q, B, 
561, 
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of ih® ftob|eci mutter of wh»t w So it m I ogre®, but the express requirement 
of a contract that goods siiaH be shipped at a particular period is 4 good deal more 
than a mere description of the goods withm section 13 of the Sale of Goods Act 
IgftS (corresponding to section 15 **i the Indian Act); it is an express term of the 
contract indepeudont of that which is generally known a« tho description of the 
goods. It IS I think, a condemn precedent that the goods shall be shipped as 
required by the contiact.” 

DftteOf bill (B) Sale of jroods to be shipped and bill of lading? to be dated 

of lading a December-Jannary. Goods were shipped on January but the 
bill of lading was dated Febi'uary 22nd. The biivoi* may reject the 
shipment, the stipulation regarding the date of the bill of lading 
being a condition precedent.^ 


Setter to (4) In .sales of goods ‘'to arrive,” it is (julte a usual condition 

gjlve notice that the seller shall give notice of the name of the ship on which 
ill sales “to the goods are expected as soon as it becomes known to him. and 
arrive.” a strict compliance with this promise is a condition precedent to his 
right to enforce the contract^ 


* ^Clearan¬ 
ce” by a 
certain 
time 


(5) Another stipulation as to time when goods are to be slnppod 
is that the ship should be “cleared” bv a particular date.^ Clearance 
means a compliance with custom regulations so that the vessel is 
authorised to sail.^ 


(G) In ordinary commercial contmids for sale of goods, time is 
prima facie of the essence with respect to delivmy^ ^^hair v. Pall 
(1884) 8 Mad. BB, 58 : presence of the vessel at port in a paitomiar 
month was not essential. Pach v. (lordhaadas (1922) 24 Bom. 
L. B. 911 ; shipment from Ociitber upproxiinatelj ”, did not mean 
“October ahiimient.” Hlmharsf v. Deehi/ G.B. 25B : time id 

delivery of engine to be fixed to the ship See Xorringfon v Wriffhl 
{l885) 115 U S. 188; “a statement deseuptive of the subject matter, 
or of some material incident, such as the time or place of shipment, 
is ordinarily to be regarded as a condition precedent.” ^^nndaij d* To. 
V. Keighleg^ Maxfead rf’ Co. (1922) 27 Com. cas 29(5 • “expei ted to be 
ready to load late Sejitembor but the ship was not rcaih to load 
till middle of November. Buy(*r was not bound to take. Juggevnafh v. 
Maclachlan (1881) 6 (^al.G 8 l : “delivery was to be taken and given jn, 
the whole of November on seven day’s noti(‘e from the buyer.” Held, 
under the contract the buyer had the right of fixing the particular 
time in November at \^luch the delivery A\as to commence, and the 
seller was bound to commence delivery on the expiration of seyen 
days’ notice. 

80 also when the seller is to declare the name of the vessel 
or vessels or other particulars relating to the goods within a 
speified time it should be strictly complied with. These particulai's 
are necessary to enable the buyer to effect sub-sale. Peufer v SaJa 
(1879) 4 C.P.D. 24G : name of vessel or vessels, marks and particulars 

% 

1 Be General trading € 0 . A Van Stolk’s 239 ; Ba«»k v. Speiieo (1815) 4 Camp, 

f’ammisniehamlel (1911). 16 Gain G4«. 329; Graves v. Legg, U845) 9 Ex. 

95 ; see also Finlay v. Kwik, (1929) 1 . 709 ; 96 B. B 9S1. 

K. B 400 (0. A.); 9g h. J K. B 251 ; 3 Boo Thnlmann v Texas Star Flour 
B4rg A Sons v. Laudaner (1925) 42 Mills, 82 L q'. 83.1 ; Kidston A Oo. v, 
T. L. K. 142 ; statement ol the date Monoean Ironworks (>)., 86 ti T. 556, 
of the hiUnf lading m Gie provisional 4 Hartley v. Hymans (1920) 3 K. B. 475 ; 
invoice was 0 condition. Bhndar Chandra v. Betts (j 915) 22 Cal. 

2 See Heater v Sale (1879), 4 0. P. D. L. J. 566. 
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to be deokred within sixty days of date of the?.bill of lading. 

V. t4Q^ ( 1854 ) 9 Ex. 709 : declaration of the name of the 
ship to bnyer^ff broker was held notice to the buyer. Kidston <f* Co. 
V. Mon^eau Ironworks (1902} 80 L.T. 656 where the delivery of 
specification by the time mentioned was not in the circumstances 
a condition precedent. Sanders v. Maclean (1883) 11 Q.B.D. 327 : 
documents should be sent as soon as possible after shipment. Barher 
V. Taylor (1839) 9 L.J.Ex. 21 : buyer was entitled to reject as the 
bill of lading was not delivered within a reasonable time after its 
re(3eipt by the seller. 

As is evident from the observations of McCardie, J. in Aron & 
Co> V. Coniptoir Wegimonf^ supra, that stipulations as to time, such 
as the time of the shipment or delivery, are distinct from the 
description of the goods, and are treated separately both by the 
Englisli Act and this Act. Thus, a buyer, notwithstanding the danse 
I^reclndiiig him from rejecting the goods for errors in the description, 
might reject the goods, for instance on the ground that they were 
shipped late. 

It is also to be remenil»ered that although the courts of equity 
in England in dealing with contracts for the sale of land do not 
regard time of the essence of the contract except in peculiar circum¬ 
stances, this is not applicable to mercantile contracts relating to 
goods. ^ 


Where time is of the esseinm of a contract for the sale of goods, 
the seller is entitled on the buyers default to put an end to the 
contract even though the property in the goods has been transferred 
to the buyer.^ Even where time is not of the essence, a contract 
must be performed within a reasonable time, and, if there is un¬ 
necessary delay by one of the parties, the other party may give him 
notice living a reasonable time at the end of which he will treat the 
contract as broken.^ 

English Common l/aw gmierally deemed stipulations as to 
time to be of the essence of tlie contract. On the other hand, in 
the case of coiilract subject to jurisdiction of the Court of Chancery 
such stipulations were pr’nna facie deemed to be not of the essence 
of the contract, unless made so either expressly or by necessary 
implication. It is this nil(M)f the English Chancery Court that is 
stated in the first danse of this section^ 

Time is always considered of the es.seuce of the contract in 
the following cases : — 

( 1 ) Where the parties have expressly agreed to treat it as of 
the essence of the contract. 

( 2 ) \Vhei‘e delay operates as an injury. 

( 3 ) Where the nature and necessity of the contract require it 
to be so construed^ 

l See remarks of Cotton L. I. in Beater 3 Stickney v. Keeble (1916) A. 0. 386. 

V. Sala (1879) 4 C. P. 0, 289, at p. 249, 4 See Kishen Prasad v. Pnrnendu Karain, 
0. A, 16 a W. N, 768. 

8 Baldeov. aowe(l881)6Cat. 6i 6 Story on Ooatraet, 8, W, 
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A ^upreemenl extending the time of performance is evidence 
thet the parties considered time as of the essence of the contract 
otherwise there would have been no need for such agreement.* 

It has been held that excepting the case of stipulation as to 
time of payment^ in every other case whenever a specific time is 
fixed it US presumed to be of the essence of the contract and the 
burden of proof that it is not so lies on the person who claims 
a departure from the rule to show that it k not of the essence 
of the contract.* A distinction is, however; drawn between the 
contracts of sale of goods and those of the sale of land, In the 
latter class of cases the presumption generally is that the time, 
even if specified in the contract, is not of the essence of the contract 
and specific performance of them can be sought even after such time 
has passed,* These oases should be carefully distingui'^hed from 
those of the former class in as much as they are not good law under 
this Act which relates only to the sale of goods. 

Effect of waiver of the stipulations 

Like any other condition, stipulations as to time may be waived 
by the party in whose favour they are inserted either expressly or 
by implication. After such waiver, he lus no right to rescind the 
contract on the ground waived.^ 

Meaning of “month/’ 

In British India by tlie (lenenil riauses Act. 1S97 | S H(3B) ], 
it is provided that the word “montld’ when used in an Act. shall mean 
a month reckoned according to the British tbilendai*.’ Again, S. ‘J5 
of t;.}ie Indian Limilation Act provides <lmt ‘’all instiuinents sliall. 
for the purposes of this Act, be ileemed to lie made with rcferenee to 
the Gregorian Calendar.” 

It does not follow that when a jiarticular word in an Act is to 
be construed as having a jjarticular meaning, the same meaning should 
be given to it when used in a contract. The present Act is silent 
as to the meaning of the word ‘month’ wlien used in a contract of 
sale of goods, In India there are various calendars in use and in 
computing time regard should be bad to the intention ol the parties 
in this re.spect. In Souih HritUh In^^nrance (\) v. Jirnjanath^ the 
policy of insurance provi<led that no suit oi action thereunder should 
be sustainable Unlea.s commenced within six months next after mny 
loss. It was held that month meant, as under English common law, 
lunar month though in that case it was not necessary to construe 
the word month as the suit was out of time whether month meant lunar 
montli or calendar month. See Jioshan AH v, Chaudhtm 
Ahmad' where a special reference was made in the contract to Hindi 
calendar, a case under the ijiraitation Act. 


1 Mflri^hall v. Powell, 4 A. & B. (N. 8.) 
77d. 

2 ^ftmehed Khosai Ram ▼. Bur Jorji 
0htt&iihh«i, 40 Bom. 280 P. a 

3 See ievey y. Qoldberg, (1922) 1 K, B. 

383 j y. Bird & 


OOm{ 1921) 43 All 257; Hickman t. 
Haynes (1875) L. R. 10 0. P. 598; 
Potts & Oo. V. Brown, Macfarlano 3; 
<lo. (1926) 80 Com. Cu. 64, E t. 
(1909) 86 Cal. 516. 

(1924) 47 Ali. 66. 
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WtoH computing number of days within which Jiie performance 
k to be made it isJ ueual to exclude the day of the contract.* Delivery 
in two months from r>th October is fulfilled by delivery at any time 
on the whole day of the 5th of December.* 

S. 10 (2) of the English Act provides that in a contract of sale, 

“unmih’' prinm fade calendar month. 

SUpulation as to time whether a condition or a warranty. 

It is thus clear from what has been stated above that where 
the stipulation as to time is of the essence of the contract it is a 
condition while where it is nut of the essence of the contract it is 
only a warranty. In the former case the other party can treat the 
contract as repudiated and is entitled to rescind it on that ground. 

In the latter case the other party cannot avoid the contract but can 
(Hjly claim compensation lor delay as m the case of the breach of a 
w«UTanl)\ In the former case, however, if the promisee accepts 
performance ot the contract at any other time he cannot claim 
cnnii)ensation for delay whatever loss miglit have been caused to 
liim thereby, unless at the time of siK'h acceptance he gives notice 
1o the promisor c»f his inteniiou to do so.'* His mere acceptance 
anioiuits to the waiver of smdi righf^ uidess he gives notice to the 
olhcr party that he accepts it subject to his right to claim compen¬ 
sation lor (he loss caused to him by <lelay in the ]>erformaTice. So, 
where the pluiulitr i)romised to pay the price and the defendant to 
deliver the goods bn a given day, and it was found that the time 
Npecilied 111 th(? contract wa.s ul the essence of the contract it was 
Ijfdd that if the buyer was not ready and w'illing to pay the jirice at 
the time agreed upon, seller had a right to rescind the contract 
and to rehise to deliver the goods^ The rules, herein stated, apply 
e((ually to I'ontracts where iiroperty in the gootls has passed to the 
buyer as well as to contraids where it has not passed.’ In the 
absence of statutory provision or trade custom or usage, the fact 
that the petformanee of the contract falls due on a holiday, does not 
alter the rights of the “^parties by sii'^peuding the transaction of 
private business ami a i-*^ bouud to establish not only that he 
was entitled to perform the contract uu the day following the holiday 
by reason of the existence of a valid usage which is deemed to'^have 
been incorporated in the contract between the parties, but also that 
such usage wdien read into the written contract does not make it 
insensible or inconsistent^ 

12 , (1) A stipulation in a contract of sale with Conditioua 
r:ference to goods which are the subject thereof may be and war- 
a condition or a warranty. ranties 

(2) A condition is a stipulation essential to the 


1 Oftiidiiigtou y. Pabologo L K. 2 Ex. 5 Parbbu Baba v. Mwt. 431. C, 

193 . 

2 also Poolatram v. Ah Bbai, 33 I. C. 6 Baldoo Pas v. Howe, C Oal. CA. 

038. 7 Ibid. t 

3 Ibhl. 3 Kssirarn V. Hanmiidray, 53 I. C. 896 

4 Heo 65, Clause 3, ln<llaii Contract (Oal.). 

Act, and 8 . 18 infra. 
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main purpose of the contract, the breach of which gives 
rise to a right to treat the contract as repudiated. 

(3) A warranty is a stipulation collateral to the 
main purpose of the contract, the breach of which ‘gives 
rise to a claim for damages but not 'to a right to reject 
the goods and treat the contract as repudiated. 

(4) Whether a stipulation in a contract of sale is a 
condition or a warranty depends in each case on the 
construction of the contract. A stipulation may be a 
condition, though called a warranty in the contract.* 


Conditions and warranties. 

A contract of sale may be absohite or cniniitKinal’. 'Astiimla- 
tion in a contract of sale with reference to •'oods which are the 
Bubject thereof may be either a condition or a warranty. Tho prcKcnt 
tsection draws a clear distinction between the two. 

There is no definition of “conditioir' in the English Act but 
“warranty” is deiined in S. 62 in identical In the Indian 

Contract Act the word “warranty” has been used without any 
definition, and also indiscrnninately both in the seinse ol a loarranty 
proper or a condition (i.e. S. 118). The resnll lias been to treat a 
particular stipulation in a contract as a comlition or warranty 
according to the intention ol the parties^ 

In the English law the distinction between stipulations which 
are essential and those which are non-essential lias been well 
recognised, though the u.se of the wonls ‘condition’ and ‘warrantiv’ 
has not been consistent, “From a very earl> period of our law it 
has been recognised that all obligations are not of equal importance*. 
There are some which go so directly to the substance of the contract 
or, in other words, are so essential to its very nature that llieir 
non-performance may fairly be com idered by the other party as a 
substantial failure to perform the contract at all. On the other 
hand there are otlier obligations wbicdi, tlnuigh tliey must be per¬ 
formed, are not so vital that a failure to perform them goes to the 
substance of the contract. Both classes are equally obligations 
under the contract, and the breach of any of them entitles the other 
to damages. But in the case of the former class he has the alter¬ 
native of treating the contract as being completely broken by the 
non-performance and (if he takes tho proper stejis) he can refuse to 


"Analogous law. 

Section n (l) (b) of the English 
Sale of Goods Act, 1893, which is as 
folio w«: 

“Whot her a stipulation in aeon- 1 
tract ol sale is a condition, the breach 2 
of which may give nse to a right to 
treat the contract as repudiated, or a 
warranty, the breach of which may 
give rise to a claim for damages, hot 
not a right to reject the goods and 
treat the contract as repudiated, de¬ 


pends lu each case on the construction 
of the contract. A stipulation may be 
a condition, though called a warranty 
in the contract.” 

Section 4 (2) of the Act, 

See Buch v. Gordhandas A. I II. 1923 
Bom. 92--=(1922) 24 Bom. L. R. 991“ 
70 1 (1 877 ; Nagardas v. Vclmahomed, 
A. 1. ll 1930 Bom. 249. Hae the defl- 
nition of “warranty” given in the notes 
On Gutter v. Rowell in 2 Bm. L. C. 7 th 
©d„ p. 30. 
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perform ^tiy of the obliijfafcions reating upon hima^lf and sue the 
other party for a total failnre to perform the contract. AlthQUi;h the 
decisions are fairly consistent in recognising this distinction between 
the two classes of obligations under a contract there has not been a 
similar consistency in the nomenclature applied to them. I do not, 
however, propose to discuss this matter, because later usage has 
consecrated the term ‘condition’ to describe an obligation of the 
former class and ‘warranty’ to describe an obligation of the latter 
class*.” 


The reason why the word “condition” does not appear in the 
Indian Contract Act and has not been defined in the English Act is 
that the word has been used in many other connections and has a 
considerable variety of meaipngs. The detinitioii of ‘warranty’ in 
the English Act, which is adopted iiere was ado]ded from the notes 
to Cutter V. PotreW. As regards the dctiiiition of the term ‘condi¬ 
tion’ in this section the word ‘essential’ has lieen boiTowed from the 
classical judgment of Williams J. in Hehn v. The Indian 

Legislature has defined ‘condition’ and has distinguished between 
‘condition’ and ‘warranty’ to bring the law in India in harmony with 
that in England, on this point, and to give to the Indian Courts the 
guidance of the decisions of the English CourtH^ Hub-section (4) of 
this section corresiionds to clause (b) of section 11 of the English 
Act. 


Section 12 of the Act is purely declaratory in its character. Nature and 
It classifies the stipulations relating to^ the goods which form the scope of 
subject matter of a contract into two classes, namely, conditions and section 12 
warranties. It is confined to the conditions and warranties given in 
respect of the goods which are the subject of reference. It does not 
take note of other continireiKu’cs or (‘onditioiis which the ]»arties to 
the contract of sale may choose to make their contract subject to. 

The.se conditions and warranties or contingencies will be regulated 
as before by the general law of contract as contained in the un¬ 
repealed porlion of the Indian Contract Act, 1872, so far as they are 
consistent with the provisions of this AcC. It however appears that 
the principle which provides this section ami draws a distinction 
between a condition and a warranty as to the effect of their breach 
on the contract will also govern the conditions and warranties given 
by the buyer to the .seller and which the former is required by the 
contract to fulfil. 

A stipulation in a contract of sale with reference to goodvS 
which form its subject matter may be either essential to the main 
purpose of the contract or only collateral to it. Where it is essential 
to the main pnri)0se of the contract it is a ‘condition’ and its breach 
gives rise to a right to treat the contract as repudiated. Where it 
IS only callateral to the main purpose of the contract, its breach doe.s 
not defeat the purpose of the contract, and it gives ri.se to a claim 
for damages but not to a right tp reject the g()od.s and treat the 

1 Per I'ltUoher Moulton L- J. ifi Walls p. 3U, 

V. Pratt, (1910) 2 K B, at p. 1012, 3 (1803) 32 L. J. Q. B. 204. 

approved by the House of Lords in 4 Bee Bpocial Committee’s Beport, Ap- 

1911 A. C, 394. Boo also Hoilbut & pendix C, uoto on dauso (l2). 

Co, V. Baokleton, (1918) A. C. 80. 5 Yido seotion 3 of the Aeh 

2 2 Smitirs Leading Cases, f7th Edn.) ' 
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co^itmot as rap»6iatied, Whether a stipulation is a condition or 
warranty depends on the true construction of the contract* and is 
pot a puestion of nomenclature, A so-called warranty may be in 
fact a condition, ‘^There is no way of deciding the question except 
by looking at the contract in the light of the surrounding circums¬ 
tances, and then making up one’s mind whether the intention of the 
parties, as gathered from the instrument itself, will best be carried 
out by treating the promise as a warranty sounding only in damages, 
or as a condition precedent by the failure to perform which the other 
party is relieved of his liability. In order to decide this questioti 
of construction, one of the first things you wouhl look to is, to whal 
extent the accuracy of the statement-" the truth of what is promised! 
would be likely to affect the substance and foundation of the adven¬ 
ture which the contract is intended to carry To put briefly^ 

where the fultilment of the main purpose of the contract depends on 
the fulfilment of the stipnlation the .stipulation is a ‘condition’ and, 
where it is not so the stipulation is only a warranty"^. 

Ill Mfyer v. Kirisfo^ there nmis .sale of timber to be ]iroi»erly 
seasoned for .shipment and in the event of di.spnte the buyer was 
not to reject the goods, but to ai’cept or pay for them against shiiij)- 
ing (locmnents. it \ias held that the provision as to Hea.soning was 
not a condition but only a warranty. In Roma}h v* Zetfeu cC* 6’o..^ 
1 ‘efusal to pay was held justified as the dock warrants were not 
“clean."’ Where the promise goes only to paii of the consideration 
breach of it may be compensated by ^blmuge^ 

When the subject matter of tlie contract is an existing s{»ecitie 
chattel, a statement as to some uualitN pf>Ksessed hy or attaching 
to siicli <‘hattel is generally taken to he a warranty, and not a 
condition, unless the absence o( such (piality or the jmsseHsiou of 
it ♦■f) a smaller extent makes the thing .sold different in kind from 
thuig as described in the contract®. In Behn v Burness^ there was 
sale of a specific thing with a description as to quality under such 
circumstances that the property passed by the sale. It was held 
that the buyer’s remedy was by way of damage only. 

Generally speaking there is no warranty with regard to defects 
which are known or apparent on a .simple iii.spection^ 

In shipping contracts or charter parties statements that a 
vessel is to sail or be ready to receive cargo on or before a particular 
day, or statements as to the location of the vessel at the date Of 
the contract have been held to be conditions, i.s in such 
contracts considering winds, markets and dependent contracts 
the time of a ship’s arrival to load is an essential fact. Gldkolm 
V. flays ( 1841 ) 2 M & G. 257 : the ship to sail on or before a 


1 Per Owen ti J. in Bentseii v. Taylor 
Sons A Co. (1893) 2 Q. B, 274, 281, 
where the description of the ship aw 
“now sailed or about to sail,” was 
held to be of the subatanoe of the 
contract. 

2 SeeWallisv. Pratt, (19ll)A. a394. 

8 (I930) 49 T. L. B. J62. 

, (1919) 3& T. L. li 299. 

e GreaVea v. Legg (18,54) 9 Ex. 709, 7i6. 

0 Harmon v, Enowles (1917) 2 K. B. 600 , 


610 (affirmed in 1918 1 K. B 608 on a 
different ground) where the elaieraout 
ae to the dead weight-capacity of a 
ship was held to be a warranty. 

1 (1868) 3 B. A 8 , 751, 755. See Chanter 
V. Hopkins (1888) 4 M. A W. 399 as to 
the distinction between a sale of 
asoei'Uined and unascertained goods. 

8 Butterfield v, Burroughs (1706) 1 8 tlk. 
2U ; Margetson v. Wright, 8 Bing. 455 
(1832). 
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pniiicuJar day. OUiver v. Booker (1847) I Exch. 416 . “the ship 
now at aea» having sailed three weeks ago.^^ Behn v. Burners 
(1863) 32 LJ.Q.B. 204 : the location of the ship at the date of the 
contract. Compagnie Chemin-defer etc. Ijeeeton (1919) 36 

T.li.B. 68 ; now at liverpool; ready to-morrow. Torrdbochia v. 
Hithie (1856) I. H- and N. 183. But see JJimech v. Cortelly (1858) 
l2 Moo. P. C. 199 where there was knowledge 'and acquiescence 
on the part of the buyer as to the ship being in dry dock. But a 
statement that the ship shall sail wdth all convenient speed or 
within a reasonable time has been held to be a warranty. 

Repr^sEfitaioti distinguished from a condition or warranty. 

A condition or warranty is to be distinguished from a represen¬ 
tation. Chalmers^ classifies representations made during a contract 
of sale of goods as of six kinds— 

(1) Mere expression of opinion, or mere commendution 

by the seller of his wares, (G-ives no right of action). 

(2) A warranty. 

(3) A condition. 

(4) False and fraudulent representation made anterior to 
contract ((^ives right to damages, and frequently to rescission). 

(5) Innocent misrepresentation (May give grounds for 

rescission, but no claim for damages). 

(6) Representation creating an estoppel-therefore trntli of 
which maker may not deny. 

A representation is a statement (m assertion made l)> one 
party to the other betore or at the time of the contract of some 
matter or circumstances relating to it. It may or may not be 
an integral part of the contract, aud this is a question of construc¬ 
tion of the terms of the contract, in words or in writing. Where 
it is not an integral part of the pontract, it effects it in the manner 
explained above. If it is an integral part of the contract, it mefy be 
.either a condition or a warranty. It must depend upon the intention 
of the parties whether an afiirraation made at the time of, or during 
the negotiations for, tlig sale, is to be treated as a condition, a 
warranty or a mere representation : and although an assertion 
made by the seller of a fact unknown to the purchaser may be 
strong evidence that it was intended as a warranty*^ it is not 
necessarily so in law^ It must depend on the intention of the 
parties to be inferred from all the circumstances of the case, 
whether it be a condition or a warranty^; and the mere fact that it 
is called a warranty will not necessarily prevent it from being a 
condition*. 


1 Sule of Goods Act, nth Edn., p. 42 ; 
see also laotOs at pages 94 to 101 

2 Do Ussftlle V, Gaildford (1901) 2 K.B. 
215, at p. 221, C. A. 

8 Hoiihut -Symoos A Co. y. B«cklefc»» 
(1918) A. d 80, per Lords Hftldaae 
And lio«3to«, 

4 Behn V. Burne^g (1888) 8 B, A S, 751, 


124 R R. 794; Bontsen v. Taylor 
(1898) 2 Q. B. 274, at p. 280, C. A.; 
Harrison v. Knowles & Foster (1917) 
2 K. B. 806, at p. 610 ; Brys A (iyUon 
Ltd. y. Imperial Steamship Co. (1918) 
84 T. L. R, 536. 

5 Sah-seotion (4), Barnard v. Faber 
(1898) 1 Q. B. 840, a A, 
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A warranty may be either included in the contract ol sale*, 
Or may be given after the contract of Sale is completed Where a 
warranty is given after the contract of sale is completed it 
must be supported by fresh consideration.* 

A representation fact should be distinguished from a 
mere expression .of opinion, belief or expectation. Thus, >vhen 
a seller sayS that the good.s are worth so much, he merely 
expresses an opinion. In fAndsay v. Hard\ the statement as to 
value was meant to be acted upon and so was held to be representa¬ 
tion. 


A material misrepre.sentation, whether fraudulent or not, is 
sufficient to avoid the contract^. At common law innocent misrepr¬ 
esentation was not sufficient to avoid the contract and the tendency 
of the courts was to bring, if possible, any statement wdiich is 
important enough to affect the consent of the party into the terms 
of the contract. In Bannermann v Whife\ there was sale of.hops 
by sample, the seller representing that sulphur had not been used 
in theit grow^th (use of which would make the goods unsaleable). 
Held, that the contract w^as conditional on siilpher not being used 
in the growth of the hops; and if sulphur had been so used, the 
buyer was at liberty to reject the hops, although they corresponded 
with sample by wdiich they had been sold. 

Section l3 of the Act gives the buyer an option to treat a 
breach of any condition to be fnlfilleii by the seller as a breach 
of warranty only oi' in other words, a seller’s undertaking may be 
such that the buyer may waive it as a condition by accepting 
performance or otherwise, but may still have a remedy in 
damages for the failure in that particular undertaking. 

It has been held under the English law that where an affir¬ 
mation made at the time of sale amounts to a warranty and 
contract is reduced into wu'iting, evidence of a contemporaneous 
oral warranty would not be admissible*. 

Express and implied conditions. 

rendition,M may be e,rpress or implied. An express condition 
is oue stated definitely in so many words. Implied conditions 
are those which the law incorporates into contract unless parties 
agree to the contrary. 

Express and implied warranties. 

Warranties, like conditions, are— 


1 Hopkins V. TAnnneray (1854) 15 0. B. 

130 (horse); cf, Bannernian v. White 4 
(l«61), 10 C. B N. 8. 844 (hops sold 

by sample); Stueley v Hailj (1*62), 

1 H. & C. 405 (yacht). 

2 BnsKiorla v. Thomas (1842), 3 Q. B. 5 
234, 61 R R. 216; Lyanoy v. Selby 6 
0705) 2 Lord Raymond 1118, per 
Holt. C J. 

3 (1874) l.R. 5 P. 0. 239. 8eo alao 

Y* B^bam (1830) 4 A. A E, 473 


(sale of pictws). 

8eo 8 19, Indian Contract Act, 1872, 
See alflo Harmon v. Knowles (1918) 
1 K. B. 608; Abram etc. Co. v. Weat- 
ville Skipping Co (1923) A. C. 773. 
(1861) 31 L. J. 0. P. 28. 

Harnor v Groves (1856), 15 0. R. 667 ; 
aliter if the writing be a mere memo*^ 
random of the contract; Alien v. 'Pink 
(1838), 4 M. A W. HO (horse). 



$«iif 11} WHEN CONPITIOK TO BE TKEATBB AS WAKEANTY 1©0 

(1) Exprea® if entered into contract; or f 

(2) IwpUed if attaching to contract by operation of law or 
custom. 

With respect to goods sold, warranties have been classilied 
into two classes, namely, 

(i) Those relative to the title in the goods, and 

(ii) Those relative to the quality of goods. 

Implied conditions and warranties arc enforced on the grounds 
that the law infers from all the circumstances of the case that the 
parties intended to add such a stipulation to their contract, but did 
not put it into express words^ These are dealt with in sections 
14 to 17. 

The existence of an implied condition or w^arranty may bo 
rebutted by proof of facts which siiow^ contrary intention 


13 . (1) Where a contract of sale is subject to any 
condition to be fulfilled by the seller, the buyer may 
waive the condition or elect to treat the breach of the 
condition as a breach of warranty and not as a ground 
for treating the contract as repudiated. 

(2) Where a contract of sale is not severable and 
the buyer has accepted the goods or part thereof, or 
where the contract is for specific goods the property in 
which has passed to the buyer, the breach of any condi¬ 
tion to be fulfilled by the seller can only be treated as a 
breach of warranty and not as a ground for rejecting the 
goods and treating the contract as repudiated, unless 
there is a term of the contract, express or implied, to 
that effect. 


When con¬ 
dition to be 
treated as 
warranty 


(3) Nothing in this section shall affect the cate of 
any condition or warranty fulfilment of which is excused 
by law by reason of impossibility or otherwise. 


Analogous law. 

This section corresponds to section 11 of the English Act, 
vSub-sections (1), (2) and (3), being respectively the same as sub¬ 
section (1), clauses (a) and (c) and sub-section (3) of the said Act, 
with only certain verbal changes here and there. Sub-section (l), 
clause (b), of soction 11, is already included in sub-section (4) of 
section 12, and snb-section (2), which is applicable only 'to Scotland, 
has been omitted. Tjie provisions of sections 117 and ll8 of the 
Indian Contract Act, since repealed, have been represented by the 
fitst two sub-sections of this section—See Appendix A and Ap¬ 
pendix B. 


t The Moorcovlt U P. B. 04, et p, 68 , Bowen I 
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CSec. 13 


Waiver of oondition or to treat it as warranty. 

Section IB gives four cases in which a condition may be waived 
or treated as warranty, two of which given in snb-secfion (1) arc 
voluntary, depending on the volition of the buyer, namely :”*■ 

(1) Where he waives the condition/ or (2) elefts to treat the breach 
of it as a breach of wmxranty. The other two given in snb-sectioii 

(2) , do not depend on the will of the buyer but create an estoppel 
against him by his conduct and wherein waiver is comprehensivoly 
presumed by law. They arise : (1) When the contract being 
unseverabJe the buyer has accepted the goods or part thereof, ort2) 
the sale being a sale of specific goods the property in them has 
passed to the buyer. Tn such cases he can claim compensation for 
the loss suffered by him by breach of the condition in respect of the 
goods accepted by him as he would have a right to in the case of a 
breach of warranty and can at the same time treat the contract lor 
the undelivered part as repudiated.^ Where the sale relates to 
specific goods and the property in them has passed to the buyer the 
buyer is not entitled on the breach of a (‘(mdition to treat the 
contract as repudiated but can oulv (daim compeusMtion as in the 
case of a breach of warranty.*'^ Parties l^a^. however, conti'act 
themselves out of this rule by including a stipulation to that effect 
in their contract either expressly oi bv necessaiy nnplicution in 
which case the terms <d the (‘ontract must be .sn-ictly adheiasl to 
and will not be affected by any provision of suii-section f2) of the 
section^ Sub-section (8) provides that tlie provisions of this section 
do not apply to any condition w’an’anty fnlfihnent of -which is 
excused by law by reason of impossiliilitv or otherwiM'. 

Voluntary waiver of a condition sub-section (1). 

As is clear from the previous section, the condition precedent 
must be fully and strictly performed before the imrty on whom its 
fulfilment is incumbent can call on the other party to (mmply with 
his promise. Thus the failure of the sedier to fiiliil a e.ondition to 
be performed by him entitles the Imyer to treat the contract as 
repudiated and to refuse to accept the goods, and, if he has already 
paid for them, to recover the price, Kven if the goods have been 
delivered to him, he has the right to reject tliem if on examination 
he finds they are not according to contract for ho has got the right 
to examine them^, and can repudiate the contract. 

Sub-section (1) is based on the general principle ef the law of 
contract that a party may waive a stipulation which is for his own 
benefit*, according to the maxim CuilibH licet rcnunciave jttri pro 
se inhoducto^. This is known as a voluntary waiver. Where, 
however, a^-stiimbdion operates for the bcnefil of b^^tli parties it 
cannot be waived by one party without the consent ol the other but 
only by mutual consent/ 

1 Bee JAcksoii V. Kotax Motor & Cycle 5 See Hartlwy v. H>maii‘4 (1920) 5 K. B. 

Co., (lyiO) 2 K. B. 937> 475 ; lit re Moore aocl Lamfaaer (1321) 

2 (Iravee y, Legj^, 9 Fxeb. 709 (717); C<»ui. Cit%. 207, at p 27R, C. A.; eee 

Bebn V. Boroesfi, 32 L, J. 204; Fanoat«OH v, Knyuiou(t (1917) 2 R. B. 

Wtllm V. Pratt, (1911) A. 0. 894. 473, C. A. 

3 BAwnermftn v. White, 31 L. 3". 0. P, 23; 0 ChalnuT^, p. 45 

Beed V, TettersaU, L. B. 7 Bxch. 7. 7 Maine Sp. Co. v. A Co., (1917) 

I Laotian 41, and compare sectioa 17 (2). 23 Cohn Oas 210 (2i9). 
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TJxq words “imposHibility or otherwise’’ in sn))-section (3) 
are wide enough to cover the three cases o( imWied waiver of 
cojiditions, viz, hindrauc.e by the promisor of performance of con¬ 
ditions, and his own refusal to perform his promise, or his dis¬ 
abling himself. If a condition be waived temporarily, notice 
should be given before its fulfilment in again insisted on^ Where 
the fulfilment of a condition by one party is prevented by the 
other the condition is waived*; and the wrongful repudiation of 
a contract by ono ])arty may operate as a M^aiver of conditions 
precedent to be performed by the other^. Similarly, a party may 
incapacitate itself from carrying out conditions and the result would 
be the Kame^ 

Ibit a mere assertion that the party will be unable or 
wdl refuse to perform his contract is not sufficient; it must be a 
distin(‘t and uneqiiivocal refusal to ]>erfonn the promiae, and must be 
treated and acted upon as such l)y the other jiarty.*^ 

Waiver may be express or it may implied from the acts and What 
c<mduct of the promisee,® or it may arise by implication of law.’ amounts to 
l^lic fiiomisce miiNt. on discoveiing the In each of a condition waiver 
precedent, exercise his right to avoiil or to affirm the contract.*^ 
tf the promisee after breach ot a <‘oiiditioii precedent agrees to 
proceed with the contract tJie condition is waived.® If he even 
induces the promisor to a rea.sonable belief that he is stiH 
lionm) U\ tlie coiitnutd'^ cr that the strict fulfilment of the condition 
will not he insisted up-m'^ or continues to treat the contract as 
subsisting, or allows the promisor to go on with the ])erforraance of 
siihse(pii*nt stipulations,'* he has thereby waived tlie right and 
cstopjnul liims(df from setting up the uniierformed condition as an 
answer to the claim ol tlio other party to tlie contract,*-’ in as much 
as waner nius he ('vinced by aiiv conduct inconsistent with the 
((mliiiuancc ol the nglit waived*’ Where a promisee having the 
right to insist on performance of a condition precedent before 
jierformancc of Ins jiart of the contract, chooses to go on performing 
liis part of the contract without insisting on the performance of the 
condition priwmdent before that, he w^aives the right to the perfor- 
mani'O of such (“ondition and cannot siilisequently rescind the contract 
tor its non-fulfilment''. So also where on a ilispute, that the goods 


1 Pnnoutso.s V. llu>nioiid Hadley <k»rp»' fi 
ifttion, (l'J 17 ) 2 K, B, 47 d, (J A Bent- 
sen V. Taylor, ( 1893 ) 2 Q B. 274 . at p, T 
288 C. A. 

2 Maekay v. Hirk (l 88 l), fi App. Cas. 8 
251 (digging machine, condition to b<> 
tulfilled by seller prevented by buyer), 
followed Klemert v. Abosao MintTig 9 
Oo. ( 1913 ), 58 8 J. 48 , P. 0 . (deteetivo 
eimber supplied. 

3 t’oit V. Ainbergftte Bailway €o ( 1851 ), 10 
n Q. B. 127 (Ohaii’h) ; Braithwaite v. 
Foreign Hntdwood Co.. (l 9 o 5 ) 2 K. B, 

543 , C. A. 11 

4 Inchbald v. Wostoni NeiJghoiry Ooffoe 12 

Co. ( 1804 ) 17 C. B N. 8 . 733 , 142 % 13 
n. 603 . U 

5 Benjamin on Sale, 7 t.h Edn., page 

587. . 15 


E. (1. Dupont V. British 8, African Co. 
18 T.L. K. 24. 

E. G. Measures v. Measures, (1914) 3 
Ch. l>. 248. 

United Bhoe Machinery Co, v. Brunet, 
(1909) A. C. 339, P. C. Workman v. 
Lloyd (1908), 1 K. B. 968. 

See 8. 39, Indian Contract Act; 
Alexander v Gardner 1 Bing N. C. 
671 ; Wmg V. Harney, 28 L. J, Oh. 511. 
Workman v. Lloyd, (f908) 1 K. B. 
968 ; Hentson v. Taylor, (1893) 2 Q. 
B. 274 C. A. 

Beuter v. Bala, 4 0. P. D. 248 (249). 
Boberta v. Brett. 11 H. L, Cas,, p. 357. 
Bhyama v. Heras, 26 Oal. 160. 

BemfiT, P- 518, OOovorjee Bhogee v, 
R. N. Mookeijec, 86 Oal. 617. 

SooHan Ctiand v. BohiUer, 4 CaL 252. 
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delivered were net of the contract quality, that matter is snbihitted 
to an arbitrator who jjjives an allowance on the examination of 
samples, it is not open to the buyer to sue for damages for breach 
of the warranty of quality, unless he can show that the samples sent 
to the arbitrator were fraudulent.* 


Besides the provisions contained in sub-section (3) of section 
13 of the Act, waiver of a condition precedent may also be implied 
by law in the following cases 

(1) Wliere promisee prevents or hinders performance of it;* 

(2) When the promisor incapacitates himself from performing;^ 

(8) Where either party to the contract repudiates it 

(4) Where the proini.see accepts the benefit of part per 
formance,^ as where he accepts the whole or part of the goods;® 

(5) Where the buyer iiicaj)aeitates himself from returning 
the goods.* 


Prevention 
or hindran¬ 
ce by pro¬ 
misee 


Where otic party to the contract prevents the other from per¬ 
forming his promise, the contract becomes voidable at the option of 
the party so prevented and he is entitled to compensation.*’ 

Similarly the promisor is excused where performance is 
rendered impo.ssible by the promisee and the law implies a waiver.® 


Such impossibility must, however, relate to some substantial or 
essential part of the contract.*^ The rule is not confined to case of direct 
and forcible prevention but extends even to default or neglect in 
doing or providing anything which a party ought to do or provide 
and without which the other jiarty cannot perform the condition”, 
as where the promisee ho acts that the contract cannot bo performed 
in time**, or as to expose the promsior to a civil suit if he carried 
out the contract^\ Bui the promisee must be the cnusa causatu 
and not the causa sine qua> wo/?” and the promisor must prove that 
he was prevented or hindered by the act of the promisee or his 
agents.*® The case of a third party preventing performance, 


1 Fornara v. Ilamnarain, 14 Beng. L. R. 7 

180. 8 

2 Karain v. Mah^ndra, 15 (’aJ L J, 332, 

Hectioii 67 of ihe Indian Contract Act 
provido.H that unless reasonable faci- 9 

iiiies for performance are afforded, 
the proiiiiHOl' is oxcasod by such rieg- 10 
Icct or refusal a.s to any uoii-perfur- 
mance caused thereby. 11 

3 Buhba Rao v. Devur, 18 Mad. 126. See 
also S». 34 and 39 of the Indian 
Contract Act. 

4 S. 39 Indian Contract Art. Gueret v. 12 

Andony, 62 h. J Q B, 633. 13 

6 Diraeck v. Corlett, 32 Moo, P. 0,199 , 
Ellen V. Topp, 6 Ex. 424; Behn v. 14 
Uwnm 82 h. I Q. B. 204 (206); 
Wallis V. Pratt, (1910) 2 K. B. 1003 
0. A. Jackson v. Rotax Co., 80 L. J. l5 
Q, B. 38. 

6 S. 18 (2) supra. 


Remfry, p. 521. 

As to what amounts to prevention see 
Lodder v. Slowley, (1^4) A. 0. 442 
P. C. 

O’ Ned V. Armstrong, (1895) 2 Q. B. 
418 ; Plancho v. Bolburn, 8 Bing. 14. 
Panama Tele. Co. v, India Rubber Co., 
L. B. 10 Oh. p. 532. 

8 . 67, Indian Contract Act; Giles v. 
Edwards, 7 T. R. 181; Roberts v. Bury 
Coiumisftioners, L. R. 5 C. P 310; 
Holme V. Guppy, 3 M. A W. 387. 
Roberts v. Bury 0ommis8ionei*s, supra. 
European Royal Mail v. Royal Mad, 
30 t, J. C. P. 247. 

Alston V. Herring, 31 Exch. 822; 
Lodder v. Blowjey, (1904) A. C. 442 

P. C. 

Budgett V. Bmnirjgton, (1891) 1 Q. B. 
; O’Nml v. Anustrong. (1895) 9 

Q. B. 70, 418. 



^119 VOIiUNf ART iTAtVEfe OF t^ONDlTlOll US 

however, falls under section 66 of the Indian Qootract Act,^ and 
renders the contract void unless the promisor could foresee and 
prevent the third party from doing so. If the promisee refuses 
to accept the stipulated benefit which the promisee is ready 
and willing to give, his refusal as already noted would amount 
to waiver and the promisee may be charged with his promise as 
absolute of the fact that the promisor on account of refusal has not 
preformed his part of the contract.* 

If a person sell specific goods to be delivered on the request Incapacity- 
of the buyer and afterwards sells and delivers the same goods to tion of pro* 
another, he dispenses with the request of the former buyer for deli- miser 
very as a condition precedent to delivery.^ So, where a party makes 
it impossible for himself by bis own acts or conduct, to complete his 
contract, it amounts to repudiation of the contract and a waiver of 
conditions precedent^ Although mere inability to perform a condition 
prior to the day fixed for its jierformance is no ground for repudiation 
of the contract unless it is warranted by some express agreement 
or custom,® yet the promisee is not always bound to wait until the 
due date and, if he can show by sufficient evidence that the condition 
cannot be practically fulfilled by the due date or that the promisor 
has substantially admitted that the condition is incapable of fulfilment 
the law will imply a waiver and will allow him to treat the contract 
as repudiated notwithstanding the fact that the tune for the^ per¬ 
formance of the condition precedent has not yet arrived.® So where 
the promisor incapacitates himself before the time of perlormance 
the promisee may treat it as an immediate breach and sue at once 
without waiting for the due date.’ 

Where the contract itself is re])udiated by either party before Repudia- 
the performance of a condition becomes due there being no contract tion of con- 
subsisting the condition is deemed to be waived,® provided such tract 
repudiation is communicated to the other party,® and the latter 
accepts it and ac.ts upon it as such*® otherwise it is a mere 
nullity.** There is no such case, where the contract is repudiated 
and repudiation accepted by the other party, to tender the goods.^* 

But unless and until the repudiation is accepted by the other 
party the contract remain.s sulxsisting notwithstanding such repu¬ 
diation'^ and the party making the repudiation may retract or 

1 Volkart v. Nusservanji, 13 Bom 392. 7 Synge v. Synge (18^4) 1 Q. B. If 8 C.A. 

2 Bradley v. Benjamin, 45 L J. Q. B. Frost v. Knight, L. R. 5 Ex. 322. 

590 ; Gibs v. Gibs, 9 Q. B. 164; Stewart 8 R. Y. R. M. 0. Chatiiar v. S. 8. Father, 

- V. Rogerson, L. R. 6 C. P. 424 (where 19 Mad. L. J. 28. 

promisee was held liable for foil 9 Ibid, 
freight for retnsing to name place for 10 Ibid. 

delivery). Strictly speaking these 11 Mansukhdas v. Rangayya, 7 Mad. H. C, 

cases also fall under express waiver 662 ; Gorret v. Inoiuy, 62 L. /. Q. B. 

and waiver by conduct. 633. 

8 Bowdell V. Famous, 10 East. 396; 12 Werthemi v. Chicoutimi, (1910) 16 
Hotbam V. East India Co., 1 T, R. 638 ; Com. cas. 297 P. 0. (1911) A. C. 301; 

Forrest v. Aramayo, 83 L. T, 336 C. A. Boyts Craig A Co. v. Otto Martin, 16 

4 Ford V, Tiley, « B. A. C. 826 ; Love- Bom. 889 P. 0. 

lock V. Pranklyn. 8 Q. B. 371. 13 Mackert-ick v. Nobo Coomer, 80 Cal, 

6 Smith V, Butler, (19001 1 Q. B. 694. 477, , 

6 Ibid Remfry, p. 529, 
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withdraw it* and avail, himself of any intervening circumstances 
as a justification Of his action* or as defence either wholly or in 
part against the other party’s claim^ Repudiation may be express 
or it may be inferred from the facts of the case*. Repudiation by 
one of several joint promisors is sufticient to justify avoidance of the 
contract in as much as the promisee has a right to call upon any of 
them to perform the contract and such repudiation injuriously affects 
that right,* 


If the buyer so deals with the goods accepted by him as to 
render it impossible to return^them to seller a waiver will be 
implied even if the goods did not answer the description and even if 
he bad stipulated for such return, in as mimh as he cannot put the 
seller in the ))Osition in which he would have been if the goods were 
returned without dealing with them, he is estopi)ed from denying 
that he accepted the goods in full ijerfonnaiico of the contr¬ 
act* The buyer’s right to reject the goods depends on bis po¬ 
wer to rewStore the seller to his original condition.’ But if the 
change has been caused by the legitimate exercise of rights 
given by tbe contract as for example by testing the goods in 
a reasonable manner” or by an act of (lod without any fault of 
the bu,\er' it will not preclude the buyer from exercising his right 
of rejection. 

Acceptance of goods may also imjdy waiver of condition prece¬ 
dent in the ab.sence of a stipulation incunsistent with such impli¬ 
cation as where tbe parties stipulate that goods may be retur- 
ne<l even after what wmild otherwise amount to acceptance The 
acc.eptancc of au) thing tendere<l under the contract is a bar to 
a suit for nondelivery, even though it is made witliout know¬ 
ledge of a lireuch of condition." Similarly, under a (' 1. F. con- 
ivmi the acceptance of a policy \vas held a waiver of its form,*'^ 
Wlfeere, however, goods are accepted conditionally by arrangement, 
the acceptance may lie withdrawh and the goods returned on failure 
of the condition.*^ 

See alfio notes under sub-sedion {2) infra 

It is well established in English law that although a man may 
refuse to perform his piomise till the other party has complied with 
a condition precedent, yet if he has receiveil and accepted a sub¬ 
stantial part" of (hat wdiicli w^as to be performed in his favour, the 


] CoH V. Ambergato Railway Co., 17 Q. 

B. 127 f Sft, 0 anil 66, Indian Contract 
Act. 9 

2 Froat r. Knight, nupra ; Brnithwaito v, 10 
Foreign Hardwood Co, (1905), 2 K. B. 

543, 

$ .Bemlry, p. 527. 12 

4 licmfry, p, 6$5. 

J) B, y. ii. M. C Cbattiar v. 8, 8. Father, 13 
19 Mad. L J. 28 

6 See S«. 33 and 38, Specitic Relief Act; 
and 8$ 39 and 34, Indian Contract 14 
Act} Snbba Rao v. Davor Blietti, 18 
Mad. m 
1 Ibid, 

8 Head v. Tattereall, (!871) D. R. 7 


Ex. 7 ; Urquhait v. Macpherson, 3 Ap. 
Cas. 831 P. C. 

Ibid ; Romfry, p, &45. 

Custon V. Chapman, L. R. 2 H, L., p. 
284 ; Lomond v. Da vail, 9 Q, B, 1030. 
Wallis V. Pratt, (1911) A. C. .394. 
Dupont V, British South African Col,* 
18 T, L. R. 24. 

Lucy V. Mouflet 29 L 3 Ex. 110 , 
Htiilbutt V. Hickson, L. H 7 C P. 438; 
Conston v. Chapman, Miipi-a, 

See WaUia v, Pratt. (1911) A. C. 394 ; 
Ellen V. Topp (1851), 3 Ex. 424 ; 86 
R, R. 353 ; Behu v, Barrtess (1833), 3 
B & 8. 751 ; Jlondel v. Steel (1841) 
8 M. & W. 858, 58 R. R, 800. 
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<30B3Hi<>n precedent mtist be treated as if it had become a warranty^ 
or independent agreement, affording no defence to an action 
but giving right to a cross action or conni’erclaim for damages^ 
But in that case the buyer remains liable to the seller for the 
price. 


Compulsory treatment of a breach of condition as breach of 
warranty-^sub-section (2). 

Sub-section (2) relates to two specific cases, V7z,f (1) where 
a contract of sale is not severable and the bnyei has accepted the 
goods wholly or partly, and (2) where the contract relates to spe¬ 
cific goods and the property in them has passed to the buyer. 
This sub-section it based on the principle that once the buyer 
has accepted the goods he cannot reject them on any ground, but 
can only maintain an action for damages, as if the conditions 
were only a warranty^. Where, however, the contract, is severable 
the buyer is not precluded from exercising his right of rejection! if 
a condition i.s broken, by a mere acceptance of a part of the 
goods. 

Thus in a contract by instalments or a contract which 
according to its terms is treated as an instalment-contract, the 
buyer can reject the (quantity under any instalment. But under 
an indivisible contract, the buyer loses his right to reject if he 
accepts part^. 

Ill Jackson T. Rotax Motor and Cycle Co.J an English dealer 
ordered from a foreign manufacturer a large number of motor horns 
ot different descriptions and prices ‘delivery as required’ and the 
liorns being delivered in several instalments the buyer accepted 
some instalments but rejected the others on the ground that the goods 
were not of a mercliantable (juality. It was held th >t tlie buyer 
wus not precluded from doing so and the goods being unmerchantable 
he was quite justified in doing so. 

In Wallis v. Pratt, ^ the sale was by sample of a quantity of seed 
de.scribed as “common English sainfoin”. The sellers delivered 
giant sainfoin, a different kind of seed, the difference not being 
discoverable except by sowing, and the defect also existing in the 
sample. The contract of sale contained a clause that “the seller 
gave no warranty express or implied as to growth, description, or 
any other matters.” The buyers resold the seed to a sub-buyer, 
who sowed it, and produced a crop of giant sainfoin, and entirely 
different' article. Held that the clause did not protect the sellers. 
They had excluded their liability for breach of warranty only, and a 
warranty and a condition were ah initio entirely different things 
although, in an action for the breac.h (as in the case in questionK 


1 806 Benjamin on Sale, Uk Edn., 
p. 583. 

2 Wallis V, Pratt (1810) 2 K. B. 1013, at 

p. 1015, <}. A.} v. Eegf * (1854) 

8 Exnh. 708 ,* 80 E E. 881 ; Nagardas 
V. Velmabomell (fOSS) 82 Bom. L, B. 
454. 

tti to Andrew Vole it Oo*, A, t E. 1882^ 


Cal. 879^59 Oal. 928 I 0. 877 
Bolax V. Horn, (1910) 2 K. B. 987 
followed. 

4 (1910) 2 K. B. 987. See also Simpaon 
V. Ortppin, L. E 8 Q. B, 14 j Brandt v 
Lawrence. 1 Q. B. B. 344. 

5 (l9n)A-C 894 ;80L.f I. R, 1058* 
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eonditiall might be treated for remedial pm'soses if it had beeome 
a wmrrawty. 

In Hardy v HiHerm^ the contract was for the sale of wheat on 
c.i.f. terms. The buyers took up the documents and resold 
and delivered part of the wheat to sub-buyers without making 
a proper examination of the wheat. Later, having found, as the 
result of further examination, that wheat was of inferior quality, they 
claimed to reject. Held, that the resale and delivery of part of the 
wheat was an act “inconsistent with the ownership of the seller”, 
and thereby the right of rejection was lost. 

Unless there is something in the contract to the contrary, a 
buyer cannot be compelled to take non-specific goods with an allow¬ 
ance (or inferiority in quality. But the right to reject the goods as 
being of an inferior quality is not exercised by the purchaser when 
the goods are tendered, but a right of a proprietary character in res¬ 
pect of the goods is exercised by directing delivery to be made to 
third parties when thediuyer accepts the goods.* 

Similarly, buyer may accept the goods because the examina¬ 
tion has not revealed some latent defect or. has failed to show tliat 
they are not of the stipulated de8cription\ In all such cases the 
buyer is in the same* position as if he had voluntarily and intentionally 
waived the performance of the condition, and can only rely upon his 
right to claim damages from the seller. 

In the case of SJioski Mohan v. Noho Krkto^, it was observed 
that the buyer to whom the property in goods had been transferred 
1^4 part-delivery bad been made could only avoid the sale if he 
could show fraud or misrepresentation/ 

Section 13 (2) of the Act has been framed with an eye to the 
special case of "ba^'gam and sale”; and its operation is limited to 
genuine cases of “bargain and sale” according to the Common Law 
of England as distinguished from cases of goods “sold and delivered”. 
In the case of a transaction giving rise to a claim an account of goods 
“sold and delivered,” where the sale is a sale of specific goods by 
sample, the buyer in the event of the goods being inferior to sample, 
has not only a right to damages, but also a right to reject the goods®. 

What amounts to “acceptance” within the meaning of this sec¬ 
tion is stated in sections 41 and iiposL As to when the property in 
gocwls passes from the seller to the buyer, see sections 19 to 24 post. 
In order that the buyer^s conduct should have the effect stated in this 
sub-section, it must amount to an acceptance, as distinguished from a 
mere receipt of the goods. For example, there is no acceptance by 


1 ixm) ^ K. B. 490. 

*4 Y. KAlamoU ( 1903 ) 00 Cal 

649 ; see ulao Bottonsi Bowji v. Thn 
Bjauibay OniteO Spinning; 4k Weaving 
ClOnLtd,, (1017) 41 Bom, 618, 638, 
640. 

$ 3ik$0d$i % telmwkomedsi. t B. 
1080 Bmu, t a 312 ; 


JatlnOra Chandra Banerjce v. Mnrali- 
Dhar, A. I, B.4926 Cal 749 «94 I. C. 
878. 

4 (1879) 4 Oat 801, «06. 

6 See also KeilhuH v. (1872), 

jUE7 0,P,48i«tp. 419,460, 

6 taX Chanil 0«ep Chand v. Baq Nath 
lu|al %kk9n, A I B. 1987 04.140. 
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merely retatoiBg part of the goods delivered by insi^lmentw where 
each iwstalmetit k not to be separately paid for'. » 

Where the buyer has not accepted a part of the benefit of the 
execution of the contract in his favour, or has not waived the perfor¬ 
mance of the condition, the condition must in the case of a contract for 
unascei'tained goods, be complied with by the seller, and the buyer can¬ 
not be called upon to accept the goods with an allowance for a 
partial failure to perform it. Thus, where the goods actually deli¬ 
vered are not of the quality stipulated for in the contract, it cannot 
he shown that a custom of the trade requiies the buyer to accept 
the goods with an allowance foi* infeiaor quality, such a custom be¬ 
ing inconsistent wu’th the express terms of the contract.^ 

It is to be noted that the wmrds, treated as a breach of warr- “Treated 
aiit^’ do not mean become warranty ‘V.r pofit facto': but tliat the as abroach 
remedy of the bu>er after an acceptance of the goods, wdicther of warran- 
\olmitary oi’ ('ompulsoiy, is a suit tor damages a.s if the condition ty’’ 
were a wuirraut 3 \ Tliis soctnui does not lay downi that the condition 
becomes a warranty if tfic goods are acc(;i>tcd but only tlinf tJie ](‘gal 
iomedics lor the br(uich of a condition betumie limited to the single 
Kojiedy whi(‘li CNists in tlia case of the bieach of wuirraiify iiamelv, 
a suit for damages, ileiice a term in the contract expiessh e\<‘liiding 
wan uni y does m»t att’ect the bu\ers right to rceo\er damages for the 
hrcach of a condition'’ AN’heiher an obligation is a condition or a 
warranty is tb'cided liy the coiitiaict it'^clf and not by matters sdb- 
sm|U(Mil thereto/' 

Divisible promises : what degree of failure of performance 
discharges the contract ? 

A ('Use ma> arise in whii li it is alleged by one party to a con- 
tiact that- he is {|is( hoiged from the ])eiformance of lus part by tlie 
luct tliut the othc- paity has laded to do so, either \vho]> or to 
Mich an otcut us lo defeat the objects for wdiich the contraet was 
made. 

No argument is needed to hold that a total failure by A to^ do 
that winch wms tlie entire consideration for the iiromiso of X, 
fell due. will exonerate X. But it may be that A has done some¬ 
thing. tliongh not all that lie piomised: or tlie tierformance of a cori- 
tiact may extend over a considerable time dnnag whi(*li something 
has to im done ])y hotli ]>ai'ties, as in the case of delivery of goods 
and payment of their iirice liy instalments. In these rases the 
ijuestion arises, ha.s one party so far made default that the considora- 
tion for which the other gave his promise ha.s in effect wholly 
failed. 

The best illustrations of divisible piomises are to be found in 
contracts to receive and pay for goods by instalments. Where there 
are numerous, and extend ov(‘r a long time, a default either of deli- 

1 See v. Oliver (1805), 2 li. 3 Per Plctdior Monlfcon L J. in Wallis v. 

k r. N li. 61 ; 9 11 K. 6J4 anU iu)U*» Pintt, K. li lOOS (t016). 
mulcr Wjtum 38. . 4 WaJIih v. Pratt, (1911) A. 0. 394. 

2 nuttouw Bowji V. Bombay Puiictl Spin- 5 Ihki; BaWiy v. Harsbell (1925) IK- B. 

ninK&Wmiiig Co, Ltd., (1916) 41 260. C A. 

Bmn. m, 588-540=^^37 I. C. 
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Vfiry or payment does not necessarily discharge the contract, though 
it Tuust of conrse in every case give rise to an action for damage8\ 

The subject will be found dealt with fully under section 38 of 
the Act. 

Sale of specific goods. 

The case is more difficult where the contract is for specific 
goods, the property in which has i)as.sed to the l)uyer. Where speci¬ 
fic goods are sold, that is to say,‘goods identified and agreed upon 
at the time the contract of sale is made,’ I he contract o])ftrates as 
a conveyance and the property may and often does pass before 
delivery and acceptance.^ Where the property in the goods has 
passed to the buyer he is not discharged though the goods turn 
out to bo worthless; he must keep the goods, but he may bring an 
action for rnonev paid under the contract in so far as it is in excess 
of the value of the goods, and for any fiirtliei damage occasioned by 
the breach of warranty." Tt was observed in Behn Barness^: “If a 
specific thing has been sobl, with a warranty of its qnaiitc, under 
meh nrcuimtance}^ that the property passes by the sale, tlie v(»ndeo, 
having ])een thus benefitted liy the partial execution of the contract, 
and become the proprietor of the thing sold, cannot treat the failure of 
the warranty as a condition broken (unless tlieie is a special stipulation 
to that ofFeci in the contract' ), but must have re(‘onrso to an action 
for damages in res])ct of the breach of warranty Ibil in cases where 
the thing sold is not specilic, and the proiiert) has not jiassod l>y 
the sale, the vendee may nduse to receive the thing protFered 
him in performance of the contract, on the ground tliat it does not 
.. correspond with tlie desciiptive .statement, or, ni other words, that 
the condition exiiressed in the contract has not been perlonned.’’ 

Speaking of a clause in a contract that goods slionld be .similar 
to sample, Blackburn .1 remarked : “(-renerally speaking, when the 
contract is as to any ( i e., unascertained ) goods, sindi a danse is 
a condition going to the essence of the contract: but when the 
contract is as to s])ecjfic goods, the clause is only collateral to the 
contract, and is the subject of a cross action, or matter in reduction 
of damages^”. 

Of conrs«^, the purchaser can avoid the contract if there is an 
express condition in the contract or on ground of traud’. 

As has already been referred to above, this clause corresponds 
to clause (c) of section 11 of the English Act Pointing out the 
difficulties in the eoiustruetion of this clause, Benjamin obs¬ 
erves : 

‘^Soine difficalty toiM'H m Ujc mtorprotatjon of thiM clausp. so fiu it d«als 
with ‘.Hpocihc goods' thy propoity in which has passed to tlie t)iiyciy It rhoic be an 


1 See Anson’s Law of Contract, Part V, 
Chapter XV ; 16th Edition, p S5S. 

^ See section 20 of the Act. 

3 Street v. Blay, 2 B. A A. 456, 36 B. B. 
626. 

4 (1868), 3 B. & S. 751, at 755-756. 

5 Bannerman V. White (1861), 10 0. B. 


(N. H) 844 ; 31 L. J. C. P. 28; 128 

B. B 953 

6 Bey worth v, liutchiiibon (l8f57) L. R. 
2 0. B 447, 451.. 

7 See Heiibutt v Hickson (1872) L B. 7 

C. P. 438, at p. 449 ; Behii v, Boruysa 
cited above. 
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condition in the pitopQV senso, the propeHy can nevei) pass to the buyer 
by the contract, tJiohgh it may pass by the bwyer’s subsequent acceptance, By the 
couuTiou law existence in the contract of a warranty’, that is to say, a stipulation 
JIM to some quality or incident ot the goods, not fortuing part of their description and 
consequently not a condition, but collateral to the main purjUoso of the contract, did 
not prevent the proi>erty passing, if otherwise it would pass ; and when it passed, 
the buyer, having been benotited by becoming tlio owner ot the goods, could not 
afterwards reject them tor breach of warranty, amt repudiate the contract, unless 
there was an express agroement to that effect Accordingly, a contract ol sale of specifto 
goods was ordinanly a bargain and sale Hut elause (e), though evidently intended to 
exact this ItiW, nscs the woid ‘condition’. The case, it would seem, contemplated by 
the clause, is one wheie the property passoo by the buyer’s Huhsfquent acceptance of 
the goods by a waiver ot the light of rejection But the logical arrangement of 
section 11 is tlioreby clcstioyed, tor the suggested wvaivei is a voluntary one—a 
case already dealt with by clause (a)—whereas clause (c) deals only with compulsory 
waiver 1”. 


**UnIes$ there is a term of the contract express or implied 
to that effect.** 

The pat ties art* ft ee to make any (“Oiitract and tliey can con¬ 
tract that none of the facts and eircuinstancts stated above will 
jneclude a paidy from timitiiii^ the contnict as re.scind(‘d or rejiudiat- 
ed it a particular condition o( tin* contract is not complied witJi.* 
If they so aoree none of the facts and circiim.stance.s dealt with above 
as amonuting: to waiver (d a conddion will be taken in that lijiht as 
waivej* is imt a sort of e.stoppd and if thii other juirtv knew that a 
particular result w'lll follow a ]iarticnlar a( t according to the terms 
oj the contract he cannot idaim the benefit of e.stojipel w'hiidi is 
jiiveii only to the unwai> and is based more or less in a clian^e of 
position due to .some w'roug, heliefb 

Impossibility of performance““Sub-section ( 3 ). 

Sub-sectlou 13) la>s down fliat nothiiiji in section 1.3 of the Act 
shall affect the case of a!i\ condition or warranty fultilmeiit of which 
IS excused by law by rea.son ot impos'^ibility or otherwdse. Thus, in 
a contract lor the .sale of spemlic jroods the goods may have perished 
before the contract was made, or they may haye perished after it 
was made, but before the risk pa.s.sed to the Ijfiyer. In both cases 
the performance of the contract has become iinjiossible, and the 
agreement is, therefore, voidb '^Phe fuliilmeril of conditions or 
svarraiities under such contracts is excused^. 

The uniform rule that tlm condition prei'edent must be fully and 
strictly imrformed Ijefore the party on whom its fulfilment is incum¬ 
bent can call on the other to comply which his promise, apjdies 
althouj^h non-performance is caused by the comlition being at the 
time of the contract, or (except where it is by the fault of the 
promisor) subsequently becoming:, impossible of performance®. Thus 
the buyer cannot be called upon to iierform hi.s promise, if a condi¬ 
tion to be performed by tbe seller is not fulfilled by reasoninj: of its 
having?, at the time of the contract or subseiiuently, become 
impossible of performance and lie is released from liability. The 

1 Benjamin Oil Sale, 7th Edii,, p 5H8. 5 See Chapman v. Withers (1888) 20 Q. 

See Baniierman v White, 10 0. B H. S, B 1). 824. 

844 ; H^ad v. Tattersall, L. 11. 7 Ex. 7. 6 Se« Benjamin cm Sale^, 7th Edu., p. 

3 Ibul. 584. 

4 See sections 7 and 8 ante. 
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eelier may rely upon the imponsibility m an excuse to himself, if 
sued by the buyer. But the buyer in not so released if the non¬ 
performance is due to his fault. In such cases the buyer must be 
deemed to have waived the condition and therefore is in the same 
position os if it had been fiiltilledk 

“Impossibility'’ includes wlmt is known «s “legal impos¬ 
sibility^”. A declaration of war may by an Act of Legislature pro¬ 
hibit all intercourse with the enemy so that performance of a contract 
made before war becomes impossible^ 

See aho notes under section 8 supra. 

14. In a contract of sale, unless the circumstances 
of the contract arc such as to show a different intention 
there is— 

(a) an implied condition on the part of the seller 
that, in the case of a sale, he has a right to sell the 
goods and that, in the case of an agreement to sell, he 
will have a right to sell the goods at the time when the 
property is to pass ; 

(b) an implied warranty that the buyer shall have 
and enjoy quiet possession of the goods ; 

(c) an implied warranty that the goods shall be 
free from any charge or encumbrance in favour of any 
third party not declared or known to the buyer before 
or at the time when the contract is made. 

Analogous law. 

, Thini section is u rcjiroductioo of S. 12 of the Knglihh Act. 
Prior to the piisshig of this Act, section lOt) of the Jndinn (V)nliact, 
Act imtilied that a stipulation regarding title was merely a wiirranty 
and breach of it entitled the biiver, as A\e]l as person tdaiming under 
him, to recover the loss sustained by Imu Ironi the seller, It was 
a departure from the Euglish law. Betore 180d the Biiglish law on 
the jioint was in an unsettled state. Theie was considoiahlo uncer¬ 
tainty as to the nature of the seller’s liabdity fer defective title, 
and a distinction was drawn between sah’ and an agreement to sell. 
The rule of C(frmt emptor was often applied ni cases of defective 
quality as well as defective title. Again in the case of sale of a 
specific chattel it was held that there was no implied warranty (used 
in the sense of a condition) of title, and if there was no fraud the 
s(dler was not liable for a bad title, unless there was a warranty 
express or implietP. S. 12 (l) settled tlio law in England regarding 
implied condition as to title and the older authorities should be 
cori.sidered in the light of that section. Tn every contract of sale 

I 

1 See Suctions eml of tbo Indian & H. 7(13, at p 7Hl,Ex. Oh. and notes 

Contract Act, 1S72. on pages 14‘i and 143. 

2 See United States V Peliy 15 4 See Morif^y v. AUenl>ornUf,di (1849), 8 

T h. K. 166 (state of war). Ex, 5(ln ; Chaptnan v Spoiler (IS.'if)), 

3 See Fxpo«lto v Bowden (18.57), 7 E. 14 (). H 62J 
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law BOW presumes aw imi^lied uw'dertakiniEc ow the j^ait of the seller ; 
(1) that he has iitie or ability to sell; (2) that life caw put the 
buyer iu quiet posseBsion or enjoyment of the thing sold ; and (d) 
that his such possebsiori or fmjo^meiit will not be disturbed by any 
third person bv virtue of a charge or eiicumbranec on the thing 
sold. 

Implied condition as to right to sell-clause (a). 

Clause {a) of the present section la.\s down that in a contract 
of sale, ^imleHK the cin'nmsfanoeH of the contract are such as to 
shoic a different intention, there is an implied condition on the part 
of the seller that, in the case of a sale, lie has a right to sell the 
goods ami that, lu the case ot an agreement to sell, he will have a 
right to sell the gooils at thi' time when the property is to pass. 
As a result of it, il the title turns out to be defective, the buyer is 
entitle to reject the goods, subject, of course, to the })rovisioiis of 
section l.H ante. Section 109 of the Indian ('Contract Act treated a 
stipulation regarding title as a “warranty” only the breach of which 
gave a right to the buyer to claim damages from the seller. 
Tnasimich as it is uij essential element of the contract of sale that 
tliere should be transfer oi the absolute or general property in the 
thing from the seller to the buyer, it would seem naturally to follow 
that by tin* very act of selling the goods the seller undertakes to 
transfer the property in the thing, and thus warrants his title or 
ability to sell. 

Wherever a man sells goods as owner, he impliedly under¬ 
takes that the goods are his own goods, and that he has a right to 
make the sale he jirolesses to nidke . and, if he was not the owner 
at the time of the sale, and was not selling his own goods but the 
goods of a third prirt V. who subse(|ueiitly claims them and deprives 
the pill chaser of them, lie is responsible in damages for tlie breach 
of such imjilied undertaking'. It was held that tliere was an 
‘'uii})Ucd wai'rauty ot title” if the seller atlirmed the goods to be 
las own, ami he was deemed to make that affirmation when goods 
were sold at a shop or warehouse where the seller usually dealt with 
such goods^. 

ftt 

k^■>rmcrIy tlie I’ldc in England was «itated to be that on a sale 
of MiOfutic goods theie was no imjdied warranty of title, and that, 
111 the ohsem’e ol Irand the seller was “not liable for a bad title 
unless I here. wa.s an eXfitess warranty, or an ocpii valent to it by 
declaration or comliict^”. But as Lord (Campbell said, in 1851, “the 
excerptions have wudl nigh eaten up the rule**” ami clause (a) (corres¬ 
ponding to sub-section (1) of the English Act) may be regarded as 
declaratory, 

**Unless the circumstances of the contract are such as to 
show a different intention/* 


1 KiehholK V Hiifinister, 17 C H. N S 
708 ; lU L J. C F. WS>. 

2 8uu 8 V. Marryftt (1851) 17 Q. B 

281, 85 K. a 482 , Eichholz v. Ban- 
tusior wugra. 4 

3 Moriey v. AUcnborou|?h (1841}), 3 
Excti, 500 at. p 512 (auction bolo of 


forfeited pledgeh); See also Williamson 
V Album (1802) 2 Ka<»t 44(5, 448 ; 
Ormrod v Hutch (1845) M. & W. 651, 
664, Ixch. 

8im«a V, Marryat (1851), n Q. B, 28J, 
at p, 25} 1 (sale of oopjrrlgnt). 
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circumstances of the contract may, however, rebut the 
implied condition of title on the part of the seller^ Whenever a 
man does not sell gUods as owner, but in some special character or 
capacity, and the purchaser has noticed thereof, he is bound to 
look info the title of his vendor; for there is not under such 

circumstances, any implied condition of title on the part of the 

vendor*. The latter merely undertakes and promises ihat he does 
not, at the time he sells, know of any defect in his authority or 
title to sell ; and he cannot be made responsible for the repayment 
of the jmrchase-money. unless it can be proved that he knew he 
had no right or title to sell, and that consequently his conduct was 
fraudulent. Thus in the case of sale.s by shentfs of goods taken in 
execution, the sheriff does not impliedly warrant his title to sell, or 
warrant the purchaser against eviction ; ho merely promises that he 
does not, at the time he sells, know of any defect in his authority, or 

that he has no right or title to sell^. So, in the case of sale by 

pawnbrokers of unredeemed pledges, the pawnbroker only warrants 
the subject matter of the .sale to be a pledge the time lor the redemp 
tion of which ha.s exiiircd. He does not warrant or promise that the 
pledgor had a title to pledge the artiede ; nor does he impliedly 
warrant the purchaser against eviction^ 

Where a bank presents a bill of exchange with bills of lading 
annexed, it is not taken to guarantee that the bills of lading are 
genuine\ So in a sale of a patent, the seller is not presumed <o 
warrant that the patenl i.s free from intrinsic defects which might 
make it voidable or defeasible', or that it is void®, but only that he 
is the owner of the patent’. 

The Indian authorities have lollowed the Knglisli ruUs 
although an express assertion that the goods ai’e the property of 
the execution debtor will amount to a warranty to the buyer to the 
extent, at all events, of the purchase money in the hands of the 
sheriff or execution credito/. 

There may also be an understanding in fact between the 
parties that tbe seller is dealing only with such interest as he may 
have : in that case the implied condition is on general principles 
excluded*^ 

Meaning of \The expression ‘‘a right to sell” bears its natural meaning ; it 
'’right to IS not limited to aright to pass the property, and accordingly a 
sell” sale which would be a breach of patent, copyright, or trade mark 

right may be repudiated by the buyer. The title which the seller 
must, have is the complete right of disposal, and this will be 

1 Baqueloy v. Hawloy, t. K. 2 C, P. 625; 4 Leatham v. Simpson, L. R. 11 Eq. 898; 

36 L J. <J. P. 328. Baxter v. Chapman, 29 L. T. 642. 

2 Chapman v Speller, 14 Q. B. 621; 19 5 Hall v. Condor, 2 C. H. N. S. 22. 

L. J. Q. B. 239 ; Ex-parte Villars 6 Snath v. N^le, 2 C. B. N. S. 67, 

(i 874) L B. 9 Oh. App. 432, 487; Peto 7 Remfry, p. 591. 

V. Blaydes (1814), 5 Tanni 675 ; of. 8 Dorab Ally Khan v. Executors of 
Borah Ally Khan v. Abdool Aziz Khajah Meheordiu (1878) 3 Cal. 806 
(1H78), L. B. 5, Ind. App. 116. Hale 818 L. R. 

by a ship-master Smith v. Neale, 26 L. 9 Framji v Haimasji (1877) 2 Bom. 288. 
t 0. P. 148. 10 Baqueley v. Hawley (1867) L* R. 2 C. 

3 Morley v. Attenborough, 3 Exch. 500; P. 625~-bargain at auction—purchase 

18 L. J, Ex. 148. of—no warranty. 
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incomplete if he can be stopped by process of law ffrom^selling. In 
MhUtt V. Confediomn^ MaieriaU Co.,* the defendants sold to the 
plaintiffs condensed milk in tins c. i. f. from New York to London. 
Some of the goods arrived bearing a brand infringing the trade 
'mark of third persons, at whose instance the commissioners of 
customs detained the goods. To get possession of the goods the 
buyers had to remove the brand. Having sold at a loss they 
claimed damages for breach of warranty, Held, by the Court of 
Appeal, that the defendants had broken the implied condition of 
section 12 (1) of the Act (English, corresponding to section 14 of the 
Indian Act) they had the right to sell the goods. It was also held 
that the sellers had also broken the implied warranty as to quiet 
possesson of the goods. ' 

^ If the buyer has used the goo<ls to some extent before the 
seller’s w’ant of title is discovered, the breach of contract and failure 
of consideration on the seller’s part are not affected.' A breach of 
this condition is not one which is waived by “acceptance” of the 
goods, if the seller’e title was unknown to the buyer defective. 
Thus a buyer of a motor car who was deprived of the same owing to 
the seller’s want of title was held entitled in Rowland v. DivalP 
to recover the full price from the seller even though he had used 
the car for some months.' 

Again, the seller has no right to sell if the sale is without juris¬ 
diction or IS illegal.^ etc. Co V. Wel>h <fc Co, (1922) 1 K. B. 
55 where the seller was not liable though the sale of the goods in the 
country where they were sent was illegal. 

In JJickenwn v. XauV and in Allen v. HopJcins\ it was 
decided that where a jiarty had caught and received delivery of 
goods from one not entitled to sell, and had afterwards i)aid the 
price to the true owner, he was not liable to an action by the first 
seller for the price. 

It may also be noted that as in the case of other condititions, 
(he buyer may, on a breach, either sue for a return of the price 
as on a total failure of consideration where he has been coinpelfed 
to surrender the goods to the true owner, or he may elect to treat 
the condition os a warranty and sue for unliquidated damages for 
its breach. 

There is an implied warranty of title in the case of the sale 
of goods and the ontis is on the seller to prove his title to the goods 
sold by him. In a suit by the plaintiff who hae been deprived of the 
property purchased by him from the defendant in pursuance of an 
order of a Criminal Court which held the property to be stolen 
property, the onus is on the defendant to prove that he had title to 
the property®. 

1 (1921) 3 K. B. 887 ; 90 L. J. K. B. 984 478. 

(C. A.). 3 DorabAUyv. Ehajah (l878) 5 I A. 

2 (1928) 2 K. B. 500 ; see also Meroan- 116 w3 Cal. 806, without jurisdiction. 

tile Union Guarantee Corporation v. 4 (1883), 4 B. A Ad. 638. 

Wheatley (1937) 4 A.E.B. 713 (applies 6 (1844) IS M. & W. 94; 18 L. J. lx. 316. 

to )B[ire Burchase agreements); Felston 6 Kishan v. Bishaii^^A. L B. 1925 Lab. 

Tile Co. V. Winget (1936) 3 A. 1. R. 866* 86 I. 0, 1020*«26 P. L. R. 180. 
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There is do guch condition or wan'anty in official sales, ^ 
sales by Sheriff. In these casse he sells only such interest as the 
debtor may have in the goods;^ but if the Sheriff acts without 
jurisdiction {e g. seizes property beyond jurisdiction) he stands in 
the same footing as an ordinary person/ Where the judgment 
debtor has a saleable interest however small, the purchaser buys it 
at his own risk^ It was held onder the C.P.C. ol 1882 that the 
purchaser could recover the purchase money on the ground that the 
judgment debtor had no saleable nlterest^ In Franiji v. 
the assertion that the goods were the property of the judgment 
debotr was held to amount to a warranty. 

As regards the position ol an auctioneer, see notes under 
section 64. 

Warranty of quiet possession. 

Under clause (b) above, where the buyer lias olitained possession 
of the goods and hivS right to possession «n<i enjoMnent of the goods 
is m any way disturbed, he has a right to sue the seller lor d.iinages 
HO caused, unless the circumstances ot the eoutimd aie sutdi as to 
show a different intention. In lloirell v Fh'hanU'\ a case rtdating 
to immoveable property Lord fcillenboiough observed • 

“The (liHtiuction betue< m the ronaitmii as to titln mimI tlio w»Mnnl\ ot qmot 
poaaession issinitlar to (hat helweon a <*o\(Miaiit tor tith aiul one i<o (|ai< 1 oojo 5 Mi»('i)i 
The toimerisan asaui’anco liy tlo' gnaiitoi that lu lias tite (Kfnti hi (piaiilitr and 
quality which he piiiixnis to c*onvo> ; the iatici js an aHsiuniico jo llo’ i^raiiUn* against 
the consoqueiifos of a detocli\o titlo’ 

In Nihleff v, VonfedUmen MafenuJ^ Co!' x\tkiu L. J. said : 

^‘Probably this wauanty reseinblos tho covenaiil toi quut on)oviiioiit ot 
real property by a vendor who (‘onve\s as honk'hcial ovvnci in beiiiK suh)<'('t to 
certain Innitations and only purpoits to protixd tlio pmehasci against lawful acts of 
third poisons and againsl bieaidios of the contiact of sab' and tortious aels ot tin 
vendoi hiui.selt “ 

The scope of .section 12 (2) ot the ^]l]g)l,slj Act w.is thus stated 
by Lord E-ussell 0, J. in Mon forts \, Marsden': 

* *‘What that umlouhtedly meant is tliat no bodj shall interfere 
with the pOHsession of the goods hv reason of want ol idle of Ihe 
vendor, or of any act done or eoinniilted h\ aiiv one having authority 
from the vendor. It us little more than a covenant loi Idle It is a 
warranty that Ihe vendor shall not. nor shal! anybody claiming under 
a Huperior title, or under Ins authority, interfere with the quiet 
enjoyment of the vendee.’’ 

The remedy afforded by thus clause does not, however, seem to 
be of much value, Tiie condition as to title amounts to an under- 


1 Dorab Ally v. Khajah (1878), 3 Cal. 
806 P C. 

2 Sonaram v. Mohirarn, (l80j>), 28 Oal. 
235. 

8 Bam Komar v. Bam Oour (t 903) 13 
C. W. N. 1082 ; me atao Moilhoeiifea v. 
Apsa (1911) 36 Mad 19b 
4 (|B77) 2 Bom. 258. Beti ako Expatte 
Villarl (1874) L. E. 9 Ch 482. 437. 
l»4o Tf Blade# (1814) 5 Taoot 657, 


5 (1809) 103 1C R UoO ; 11 R B. 287. 

6 (1921) .3 K R 387 ; 90 L J. K. B. 984 
(C A.b 

7 (1895) 12 Pat. Oa^ 266, See also Jonea 
V. Oonfeolidiitod CollieneiS! X^td. (1916) 
1 K. B. at p. 136 whore the true limits 
and extent ol the covenant for quiet 
enjoymoril Undi^i a muuni' Jeaao are 
di.wuttwjd. 
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taking by the seller that he has the co'taplete right of the disposal 
of the goods, as already referred to above, and if by reason of the 
seller’s defective tide the buyer is subsequently disturbed in his 
possession of the goods by the lawful act of a third party, the condi¬ 
tion as to title is broken and the buyer gets bis remedy. Warranty 
given by clause (h) would obviously be unnecessary in such a case. 
Similarly, when the buyer is prevented from obtaining possession of 
the goods by such an act, section 31 of the Act appears to afford 
sufficient remedy to the buyer. The same remarks apply to other 
breaches of contract or tortious acts of the seller. Under the Civil 
Law [from which section 12 (2) of the English Act is borrowed] the 
warranty against eviction gave a very necessary and practical 
remedy, as the seller did not profess to transfer ownership, but only 
undisturbed possession\ and clause (6) seems to be of practical use in 
such cases only. 

It may be observed that the warranty i.s tliat the buyer shall 
‘‘have and enjoy.” If “have” is to be interpreted as meaning 
“obtain” the word is unnecessary, as the seller is already liable under 
a (umdition to deliver the goods^; moreover, the word “enjoy” 
includes the meaning that the bu>er shall get jioasession^ 

Benjamin has observed^: “The implied warranty of quiet 
possession, if the analogy of covenants for quiet possession under 
leases be a sound one, is a warranty against disturbance, and is not 
broken unless and until a disturbance has taken place. As it is 
eoiudied in wide terms it should receive a reasonable construction and 
like all contracts for a general indemnity, should not be construed to 
extend to the tortious acts of strangers.” The implied warranty will 
probably be construed similarly to express contracts of indemnity or 
for quiet enjoyment, that is to say, as applicable to all acts of the 
seller, but only to lawful acts of third ])ersons\ 

Thus, if the title is defective, the buyer may, under clause (a), 
reject the goods, but if he has accepted them and is afterwards 
disturbed he has under clause (b) his remedy by action for breach 
of the warranty of (juiet posse.ssion, the right of action arising op 
disturbance. 

Warranty of freedom from encumbrances—sub-section (c). 

The second implied warranty afforded by clause (c) is that the 
goods shall he free from any charge or encumbrance in favour of any 
third party not declared or known to the buyer before or at the 
time when the contract is made, or in other words, that the buyer’s 
possession shall not be disturbed by reason of the existence of such 
incumbrances. A breach of this warranty will occur when the 
buyer discharges the amount of the incumbrance®. The practical 
effect of it appears to be that, if buyer does discharge such an 
encumbrance, he may recover the amount from the seller, by virtue 

1 See Benjamin on Sale, 7th Edn., p. 707, 5 Halsbury, Laws of England, 2n(i Edn., 

2 See Buddie V. Green, (1867) 27 L.J. Vol. XXTX,p, 59. 

Ex. S3. 6 Collinge v. Heywood (1839), 9 A. & E. 

3 Lndwell V. Newman (1795) 6 T.B. 458. 633 ; See also Nottidge v. Bering 

^ Benjamin on Sale, 7th Edn., p, 707, (1909) 2J3h. at p. 656, 
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of the provisions of section 00 of the Indian Contract Act» as it will 
not be a voluntary payment. This clause obviously will not apply if 
euoh encumbrances are declared to the buyer when the contract is 
made or he has notice of them, 

As already noted, shares in a company are goods within the 
meaning of the Act. In the case of a contract of sale of such shares, 
therefore, there is an implied warranty under S. 14 (c) of the Act, 
that the shares are free from any charge or incumbrance in favour 
of any third party not declared or known to the buyer before or at 
the time when the contract is made, unless the circumstances of the 
contract are such as to show a ditFereut intention. Assuming that 
the circumstance that the shares are sold by a pledgee of those 
shares under a power of sale shows a ditlerent iniention within the 
meaning of the section, that circumstances can show different inten¬ 
tion on the part of the parties to the contract only if it is known to 
the buyer. The burden is on the seller to show that the buyer was 
aware that the seller was selling not as owner but as pledgee, A 
buyer of shares in a company must, no doubt, be presumed to have 
notice of the provisions of the Articles of Association of the company 
with respect to the shares generally. But it does not follow from 
that he is to be presumed to have notice of circumstances affecting 
particular shares. If, therefore, the Articlo.s of Association of a 
company iwovide that the directors mav dmdine to register any 
tmnsfer of shares n]) 0 n which the company has a hen, tlie bii\er will 
be plresumed to have notice that .shares in the company are liable to 
be effected by a lien where the registered shareholder is indebted to 
the company, but the buyer is still entitled to rely on the implied 
warranty given by the seller under S. 14 (c) that tlie shares with 
which he proposes to fulfil the contract are not shares wdiich are 
so affected. 

Where there is a breach of the iinidied warranty under S 1 i 
(c) of the Act, the remedy of the Imver is to sue for damages. Ho 
is not entitled to ask for rescission of the contract * 


* 15. Where there is a contract for the sale of 
goods by description, there is an implied condition that 
the goods shall correspond with the description : and, if 
the sale is by sample as well as by description, it is not 
sufficient that the bulk of the goods corresponds with 
the sample if the goods do not also correspond with the 
description. 

1 Kfssenchand v. Bam Pratap, 44 C, W. 

N. 505. 

* Analogons law. 

Section IS of the English Sale of 
Goods Act, 1893, which w the same 
a$ the present section in the Indian 
Act. 

Bepealed section 113 of the 
Indian Contract Act, 18?2, which ran 
Us follo\irft : — 

"Where §[oods are sold as bein^ of 


a certain denomination, there is an 
implied warranty that they aie snoh 
goods as are conimi-reially known by 
that denomination, although the buyer 
may have bought them by sample, or 
after inspection of the bulk. 

Explanation. But if the contract 
spedaHy states that the goods though 
sold as of a certain denomination, are 
not warranted to bo of that denoniiua* 
tion, there xa m implied warranty. 
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Aniilofous law. 

This section corresponds to section 13 of the English Sale of 
Goods Act, 1S93. Section 113 of ilie Contract Act (since repealed) 
contained similar provisions where the words were “where goods 
are sold as being of a certain denomination, there is an implied 
warranty that they are such goods as are commercially known by 
that denomination/’ The word “denomination” appears in some of 
the earlier English cases, but the word “description” is more 
(‘onvenient. It is to be remembered that in the Contract Act the 
word ‘Warranty” had often been used, as in this case, in the sense 
of a ‘condition.’ 

Sale by description—implied condition. 

This section repiesents a universal principle -Sines pro aura 
reneat non valet “If yuu contract to sell peas , you cannot o blige 
0 party to take beans . If tlie description of the article tendered is 
(1 liferent m any respect, it is not the article bargained for, and the 
other party is not bouud to take itV’ In a contract for the sale of 
ffoo(h by description, there is thus an implied condition that the 
goods shall correspon*! with the description, and, if the sale is by 
sample as well as by description, it is not sufficient that the bulk of 
the goods corresponds with the sample if the goods do not also 
correspond with the description. 

The section applies whether the goods are unascertained or 
specific, or whether the buyer had an opportunity of examining the 
goods or not The .sole question is whether the buyer relied on the 
vlescription above, ie., whe ther t he des cription jvas the basis g j^the 
f’ontract or wh eth er it merely amounted to a cT iTI aTeral warranty. 
J r^ious inspection o f Ihe buyer may b e'^ evulen^' (liar 

the bnyei' did dep end o n tlie (lescnpIioD aTonea couiFtTci^ 
I lilt not con^us ive^. The goods are not oiiTy toTo ^ToscndlJeiT^lKiF 
they must be coTiTrnefed for liy description; that is to say, the buyer 
must rely on the description. 

No definition of what constitutes a description has been given. 
At common law, the most usual instance of a coi»^ract of sale of^goods 
“by description” was an agreement to sell unascertained or future 
goods of a certain description ie kind or class. In Hey worth v, 
lli(k‘hinson\ a case whoi e specific bales of wool w ere sold “guaranteed 
about siniilat to samples/’ and the question w’as as to the right of 
the buyer to reject them for inferiority, Blackburn J. said: “generally 
speaking, when the contract is as to any goods, such a clause is a 
condition going to the essence of the contract, but when the contract 
is as to specific goods, the clainse is only collateral to the contract.” 

A specific chattel could also be sold by description at common 
law. Here some distinction existed. Unascertained goods can have 
no description but what is given them by the, contract, but a specific 
chattel had also a physical identity, either corporeally present in 
the sight of the buyer or mentally identified by him. As a general 

1 Bowbs V. Shaml (1877) 2 App. Ofls. 3 (l«fi7), i., 11. 2 Q. B. 447, at p. 461 : 

455, per Lord Blackburn at p> 480. 80 L. J. Q. B. it7U. 

2 Varlfiy v. Whipp. (1900) 1 Q. B. 513. 
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rule, a contract for the sale of a specific aiiicle was a contract for 
that article as it was^ The property passed by the contract, and 
any superadded description was either a mere representation having 
no legal effect (except where it was fraudulent, or, being material, 
justified the buyer in repudiating the contract on the ground of 
misrepresentation) or was at most a warranty or collateral engage¬ 
ment entered into by the seller in consideration of the contract of 
sale, on breach of which he was liable in damages. But if the 
circumstances of the case showed that the description given to 
specific goods was essential to their identity as the subject-matter 
of the contract, in other words, that the buyer contracted for them 
as described, so that the falsity of the description made the goods 
substantially difiereiit things from those that were described, so as 
to constitute a failure of consideration, the sale was by description*. 
As an illustration of it, it was decided in Lomi v. Tucker^ that a 
buyer who had brought two pictures described as “a couple of 
Poussins” could reject the pictures if not genuine works of that artisP. 

Ordinary common law principles described will apply under 
the Act also''. The term would probably apiily also to a case 
in which the buyer had seen the goods, but relied, at least iu part 
upon the description. In Varley v. Whipp^ the plaiutiif contracted 
to sell to the defendant a “self-binder” reaping machine, which he 
described as having been used one season, and having cut only about 
fifty to sixty acres. The defendant, who had not seen the machine, 
said he would take it on the plaintiff’s word, as according to the 
plaintiffs description, the machine was practically new. The state¬ 
ment that the machine had cut only fifty to sixty acres was untrue. 
The defendant rejected the reaper, writing to the plaintiff: “It is 
not what I expected etc ” The plaintiff sued for the price. Held, 
that the sale was by description and the defendant was not liable. 

It depends upon the construction of the contract whether any 
statement is a description, or a collateral warranty only, or a mere 
representation^ Similarly, it is a question of fact whether the thing 
delivered be what was really intended by both parties as the subject- 
matter of sale, although not very accurately described^ The 
following examples by way of illustrations may be studied with 
advantage : 

(1) The plaintiff agreed to sell to the defendants two parcels 
of sawn laths “of about the specification” mentioned, the property 
to pass to the buyer on shipment and “should any dispute arise under 
the stipulations of the contract, the buyers should not be entitled to 
reject any of the goods but the di.spute should be referred to arbitra¬ 
tors.” The goods did not substantially agree with the stiecification. 
Held, that the arbitration clau.se applied only to goods substantially 

1 Per Bolt L, J. in Bobei’tson v. Amazon been digested. 

Tug Co. 11881), 7 Q B. D .^98, at «06. 5 See Ibid, p. 638. 

2 Per Blttckboni J. in Kennedy v. 6 (1900) I Q. B. 51.3-. 

Panama Mail Oo. (J867), h. K 2 Q. B. 7 Allan v. Lake (1852), l8 Q. B. ,500 ; 

580. X>. 

3 (1829), 4 0. & P. 15 ; 34 U, R. 769. 8 SoeWohell v. Nowliall 15 M, A W. 

4 See Benjainin on Sale, 7ili Edn., pages 308 ; 15Ii. J. Ex. 292. 

636 to 637, from which the above has 



8At«3 DfeSOEIPTrOll 


m 


15] 


of the description contracted for, and the bnyerjji could reject the 
goods as not being of such description^ 

(2) In Shepherd v. Kain^ a vessel was advertised for sale as a 
“copper-fastened” vessel, on the terms that she was to be “taken 
with all faults, without allowance for any defects whatsoever”. She 
was only partially copper-fastened, and would not be called in the 
trade a copper-fastened vessel. Held, that the seller was liable for 
the misdescription, the court saying that the words “with all faults” 
meant all faults which the vessel might have “consistently with it 
being the thing described,’^ i.e. a copper-fastened vessel. 

(3) Sale of copra cake ‘not warranted free from defect render¬ 
ing some unmerchantable, which would not ibe apparent on reasonable 
examination.’ The cake was adulterated with castor beans so that 
it could not be described as copra cake. The buyers having accepted 
the goods were held still entitled to recover damages for the breach 
of the condition*'*. 

(4) In Nicol V. Godin^ the sale was of ‘foreign refined rape oil, 
warranted only equal to samples’. The oil tendered corresponded 
with the sample, but was adulterated with hemp oil. The jury found 
that such an admixture was not commercially known as ‘foreign 
refined rape oil’, but that the buyer knew what he was buying. The 
buyers were held entitled to reject the oil 

(5) Ill Wallis v. Pratf the sale was by sample of a quantity 
of seed described as ‘common English sainfoin.’ The sellers deli¬ 
vered giant sainfoin, a ditferent kind of seed, the difference not 
being discoverable except by .sowing, and the defect also existing 
in the sample. The contract of sale contained a clause that ‘the 
sellers gave no tvarratify express or implied as to growth, descrip¬ 
tion, or any other matters.’ It was when the crop was produced 
that it was found that it was giant sainfoin. Held, that the biqver 
may recover damages for the breach of the condition. 

(6) In Gompevtz v. Bartletf, the sale was of a foreign bill 
of exchange : it turned out that the bill was not a foreign bill, and 
therefore worthless, because unstamped. The purchaser wa«^ held 
entitled to recover back the price, because the thing sold was not of 
the kind described : the court, however, saying that the decision 
would have been otherwise had the defect been one consistent with 
the character of a bill 

(7) Where 3,100 cases of Australian canned fruits represen¬ 
ted to be packed thirty tins to a case were sold and it was found on 
delivery that part of the cases contained thirty and the rest twenty- 
four tins to a case, though there was no difference in price, it was 


1 Vigei’B V. Sandertjun (1901) 1 K. B. 608; whatever’' and the vessel was not teak 

70 L. J. K. B. 383. built, was held not to confetitute hind- 

2 5 B. & A. 240; 24 R. R. 344 ; but seo ing description, 

Taylor v. Bnllon, 5 Ex. 779 ; 20 L. J. 3 Piiuiock Brothers v. lewis & Peat Ltd. 

Ex. 21 : 82 H. K. 875 where in a very (1923) 1 K B. 690. 

eimilar case a vessel desonbed as a i 10 Ex. 191 ; 23 L. J. Bx. 314 ; 102 R, 

“barge, A, I, teak—bnilt” with the R. 523. 

terms “with all faults, and without any 5 (1911) A. C. 394, 

allowance for any defect or eiror 6 2 E. & B. 849 ;96 R. B. 851. 
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held that this formed part of the descriptioB and the buyer eouid 
reject the whole*. 

(B) in WhiU Sea Timber Trust v. North?’ there was a contract 
for the sale of timber containing a term that the goods were to be 
shipped “under deckV' The buyer was held entitled to reject the 
whole shipment when it was found that a quarter of the whole 
quantily was shipped “on deck^’ and had suffered injury by being 
so carried. The term was treated as part of the description. 

In a recent case reported as Messrs Ltd. v. MoiTison Export 
Co? where the contract contained a similar condition ‘to be loaded 
on deck one-third^ and in fact more than a third was shipped on 
deck, the buyers were held justified in rejecting the goods. 

(9) In Arvos v. Ronaasen & Co? the contract was to supply 
timber of i incli thickness for being made into cement barrels. The 
timber supplied varied in thickness from ^ inch to | inch. Ylie 
House of Lords held that the buyer was entitled fo reject the timber 
on the ground of a breach of condition as to description though it 
was raercbaiitable and commercially fit for the jiurpose for which 
it was ordered. 

(10) A shipment of Siam rice in single bags was held liable to 
rejection where the contract was for Siam rice packed in ‘double 
bags’—more easily saleable and essential for transit to a long 
diBtance^ 

(11) Where the contract was for the purchase of ‘new singer 
cars’ and one of the terms excluded liability ‘for all warranties nr 
conditions implied by common law, statute or otherwise,’ the court 
held that the supply of a used car amounted to a breach of contract 
the breach being of an exiireas term amounting to a description and 
not of an implied torm^ 

(12) In the case of an instalment contract, each instalment must 
conform to the description. Whei’e carcases were to be shipped in 
two instalments ( to be considered as separate contracts ) “average 
weight not to exceed 02 lbs.”, it was held that each shipment must 
not exceed the average of 62 lbs. and it was not enough if the 
average of two shipments did not exceed 62 lbs.’ 

(iB) In Johnson v. Rayltod it was held that on the sale of 
goods by a manufacture of such goods who is not otherwise a dealer* 
in them, there is (in the absence of any usage in the particular trade, 
or as regards the particular goods, to supply goods of other makers) 
an implied condition that the goods shall be those of the manu¬ 
facturer’s own make, and the purchaser is entitled to reject others, 
although they are of the quality contracted for. 

J Moore & Co. V. Landtuer & Co. (1921) 4 (1933) A. 0. 470. 

% K. B. £)19. & Makiiv v. London Bice Mill Co. (1969) 

2 (1934) 148 L. T. 263. 20 L T. 705. 

3 (1939) I A. E. it. 92 ; see also Wilson 6 Andrews Bros. v. Singer & Co. (1934) 

V. Wnght, (1937) 4 A. E. B. 371 1 K. B. 17, 

(Agreenieut to load by Saturday’s 7 Ballantino v. Crawp, (1929) 1211L T. 

steamer—eteftmer heavily laden and 502. 

ao loaded later-bright to rejeet), 8 7 Q.B.B, 488 ; 60 L. d. Q. B 758 (C,A.) 
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(14} Where a purchaser forwarded a written order to the 
vendor for scarlet cuttings,’ to be shipped on his account for the 
Chinese market, and the vendor sent on board a different article, it 
was held that the plaintiff was entitled to recover from the vendor 
all the loss he had sustained in consequence of his not having had in 
China the goods which he had ordered'. 

(15) Sale of ‘'the cargo” on board a named ship as per certain 
bills of lading; other goods of a different kind smuggled on board 
were not mentioned in the bill of lading; held, buyer was not entitled 
to reject®. 

(16) In Sazuki & Co. v, Utfamchand^ the defendants 
agreed to buy sugar of certain description, shipment November to 
December, free Bombay Harbour. Held, there was no condition 
that the goods were to be imported by the sellers directly, and tender 
of goods of contract shipment, quality and description imported hy 
another firm, was a good tender. 

(17) A contract to sell goods to be ordered from Europe was 
held not fulfilled by offering goods of same quality purchased from a 
firm in Bombay^. 

Tbe im])lled condition that the goods shall answer to the descrip- 
iion under which they are sold is not excluded by an express but 
inconsistent warranty or condition in the contract® or by a provision 
negativing any responsibility on tho part of the seller®; or stipulating 
for an allowance for inferiority in quality’; or excluding a right of 
rejection; or providing for arbitration in case of dispute®. No such 
stipulation under which the goods are sold, although it may lie 
cmi.strued so as to show that the good.s were not in fact sold under 
any (larticular description'’. Where, however, several statements are 
made about the goods, a clause excluding liability for errors of 
description may turn one or more of such statements into mere 
representations^'’. 

"The general principle of this implied condit/ion is clear‘and 
founded upon the consensual basis of the law of contract. If the 
descriptiption of goods tendered is different from that of the goods 
agreed to be sold, it is not the article bargained for and the buyer 
is not bound to take it* While it is possible in theory to exclude 
this implied condition by express agreement”, the courts are reluctant 
to construe the contract so as to permit this to be done, and clauses 
in contracts for the sale of goods purporting expressly to exclude the 
implied condition that the goods shall correspond with the description 
are narrowly construed so as to avoid, as far as possible, defeating 

t Bridge V. Wain, 1 SUrk 504. 608 ; 608 Pmiiook v. Lewis and Peat, 

2 Paul V. Pirn & Co. (1922) 2 K. B. 360. supra. 

3 (1925) 60 Bom. 318. 9 See Benjamin on Sale, 7th Edn., pp. 

^ Bombay United Merchants Co. v. 645, 646. 

Uoolubram (1887) 12 Bom. 50, 62. 10 Taylor v, BuJlon, 5 Exeh. 779; Rey- 

^ Section 16 (4). nolds v. lorench, 23 L. J. N. 0. 27 ; 

6 Howoroft Y. Layoook (1808), 14 T. L. Howoroft Watkins v, Perkins, 16 T. L. 

B. 460 ; Wallis v. Pratt, supra. B. 21?. 

' Azemar v, Oaaella, infra. 11 Section 62 of the Act, 

^ ^'igers V, t)ander»on, (1901) I K. jB, 
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the fundamental right of a buyer to receive the article bargained 

for.^'^ 


“In general on the sale of goods by a particular description, 
whether the vendee is able to inspect them or not, it is an implied 
term of the contract that they shall reasonably answer such descrip¬ 
tion and if they do not, it is unnecessary to put any other question 
to jury®”» Whether, therefore, the property in goods sold passes to 
the purchaser or not, he is entitled to reject the goods if they are 
not in accordance with the description in the contract, provided 
that the description forms an actual part of the conditions of the 
contract and not something collateral to it. “Under the lawMn this 
country a man is not bound, unless he has altered his position by 
some conduct of his own, to accept and to pay for goods which are 
not in accordance with the description of the goods he bargained 
for^” 


Effect of examination of bulk or sample. 

Examination of bulk or sample does not necessarily negative a 
sale by de.scription^. But an examination, where, at least the nature 
of the goods is discoverable, may show that the buyer bought on 
his own judgment, and not by description^ In Attwafer v. Kinneft 
a specitic bulk of Arctic mica, lying in the rough, as came from the 
quarry, on the seller’s premises, was on two 0 (‘casions exhibited to 
and inspected by the buyers, who agreed to buy the lot, described as 
“all the block mica in stock.’’ and also as “the whole stock of the 
mica in blocks as they lie.’’ It wa.s held that the sale was an 
ordinary sale of specitic goods of the bulk as it lay, without 
warranty or condition, and not a sale by description. 

Misdescription, 

The defendant Bailway Oorapany invited lenders for certain 
goods which they \vanted to dispose of. These goods included ‘mild 
steel special wheels.’ The plaintitf sent a tender for those goods, 
which wrs accepted. One of the conditions of tender and sale was to 
the etfect that “the quantities and descriptions of the materials to be 
purchased are believed to be correct and appropriate.” It was also 
stipulated that “the tender and sale shall not be invalidated and no 
compensation for misdescription of the whole or any portion of the 
lots or items shall be admissible because of any divergence from the 
particulars entered in the schedule.” The plaintitF had the option 
of inspecting the goods before taking delivery but he did not do so. 
On delivery the plaintiff discovered that the goods were of wTOught 
iron and not of steel. Held, that although the company believed 
the goods to be of mild steel they did not give any guarantee and 
that the conditions of sale made it clear that if it turned out to be 
a case of misdescription they would not be liable for any damages 

1 HBlsbnry, Laws of England, 2nd Edo., (N. 8.) 447, Tye v. Fynmore (1813), 

Vol XXXIX, p. 62. 3 Camp. 472. 

2 Jones v. Just (1868) L. E 3 Q. B. 197, 5 Prosser v. Hooper (1817), 1 Moere (C. 

204. P)106: Parsons v. Sexton (1847), 4 

3 Mitchell Eeid A Oo. v. fioldeo Dass C. B 699. 

Kruttry (1887) 16 Cal. at p. 5. 6 Cited at p. 64l of Benjamin on $ale, 

4 Joaling ?. Kingeford (1866), 13 0. B. 7th Edn. 
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atid that in the circumstances the plaintiff took delivery of the goods 
at his own risk*. 

Where the parties are really agreed on the thing sold a mere 
misdescription of it in the contract is immaterial for falsa de- 
monstratio non nocei cum de corpore constat or as Bacon would put 
ii^Pfoesentia corporis toUit errorem nominisK 

Goods sold under a trade name. 

W here goods are sold as being of a particular brand, the 
b rand is p ar^f th eir deBcriptio and if goods sold aF being of a 
p arti^ arn^ranJ do not bear that brand, the bu y er can reje^ 
them, i^imighTEe goods'wereTri TnadeT)y the cianufacturer 
tTie"particular brand‘\ A buyer ordering an article by its trade 
name must be taken to have ordered it as manufactured at date of 
order, whatever its jmevious composition'^. The common law is 
illustrated by the cases given below. 

The course of dealing between the parlies may show the meaning 
ot tlie terms used, and so establish a sale by description. In Bostock 
(U* Co Ltd V. Nicholson d'* Sons iJd.,^ the defendants contracted 
to sell to the plaintiffs sulphuric acid. The plaiiititfs were sugar 
refiners and manufacturers of browing sugars in the shape of invert 
and glucose ; but the purpose for which the sulphuric acid was 
required was never communicated to the defendants. The order 
given to the defendants was for ‘ B. 0. V.’ or brown oil of vitriol. 
It was held that “ B. 0. V.’' meant sulphuric acid commercially free 
from arsenic, and that there had lioen a sale by that description 
under section of the English Act. And a particular description 
may attacli to the goods by estoppel, TJnis, on a sale of “ oats,” the 
seller may be aware that the buyer thinks he is being promised 
old oats®. 

In Allan v. Lake^ it was held that a sale of turnip-seed as 
‘‘Skirving’s sweiles” was not a sale with a mere representation, not 
part of the contract, but by description of the article, and that the 
contract was not satistied by the tender of any other seed than 
“Skirving’s swedes.” 

In Wider v. Schilizd^ the sale was of ‘‘Calcutta linseed, tale 
There was evidem^e that all linseed imported contained an 
admixture of from two to tliree per cent, of other seeds, but the 
article delivered contained an admixture of fifteen per cent, of 
mustara. It came, however, form Calcutta, and the plaintid had 
sold it and it had been used as linseed. It was found that the article 
had lost “its distinctive character’' so as not to be saleable as Cal¬ 
cutta linseed. Action of tlie purchaser for breach of warranty was 


1 B. B. & 0, I. Railway v. Firm Nihal 
Ohatid Jagan Nath, 192 I. C 175=13 
R. L. 363. 

2 Chalmers. 

8 Sealiaris v. Ofnerberg (1920), 37 T.UB. 
307 (C. A.). See also Taylor v. Buller 
(1850) 5 Bx, 779. 

4 Harris A Sons v. Plymouth Varnish & 
Colour Co. (1933), 49 T- h B. 521. 


5 (1904) I K. B. 726. 

« Smith V. Hughes (1871), L. R. 6 Q. B. 
697. 

7 18Q.B. 560. 

8 17C. B. 619; 26 t. J. 0. P. 89; 104 
R. R 815 ; see also Hopkins v. Hiteh- 
oook 14 C. B. (N. 8.) 05 ; 82 L. I 0, P, 
154; 135 B, B. 005, 
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upheld^ though it is plain that the purchaser might before resale 
have rejected the contract in toto, 

A statement of quality or ingredients whether part of a 
description—other conditions regarding place of origin, size of 
bags etc. 

According to section 2(12) of the Act, “quality of goods’’ 
includes their state or condition. Where a statement of quality 
or ingredients is added to the ordinary commercial denomination 
of the goods sold, a question may arise whether the statement forms 
part of the description. In the older cases stipulations, express 
or implied, as to the quality of the goods were treated as part of 
their description: the Act, however, deals with them as separate 
conditions in sections 16 (2) and section 17. 

Goods are sold by description where the buyer enters into the 
contract of sale in reliance on the description of the goods by or on 
behalf of the seller (Varley v. Wliipp 1901), IQ. B 513) The 
expression “description” usually means a particular class or kind 
of goods ; but it also includes any statement which may be essential 
to the identity of the goods as contracted for, as e. g., as to their 
place of origin or of shipment, time of desiiatch or delivery, mode 
of packing, etc. The question is whether the untruth of the 
statement makes the goods delivered or tendeted different things 
from what were contracted forb “The place of origin, the size 
of the bags containing the goods, the average weight oi the jiarcels, 
and the mode of packing of the goods may also constitute part of the 
description of the goods”. ‘Kx store’ has been held to be part of the 
contractual description of goods not satisfied by the tender of goods 
in lighters*. In another case where the sab* was of beans in bags 
pnr S. S' Lu20 ‘afloat,’ it was held that ‘afloat’ was used in reference 
to the goods and was a condition of the contract. So also the 
description of goods as “under deck” has boen held to be a condition 
of the contract. On the other hand, a tei*in of a contract tliat 
timber sold should be properly seasoned for shipment has been held 
to bo a warranty only and not a condition**”. 

Where bales of yam of llanuman quality Ca quality bearing 
the trade mark of Hanuraan) were sold and the inspection of bales 
was confined to their exterior and after delivery the yarn was found 
to have been eaten by while ants and as such unfit for ordinary use, 
it was held that the buyer was entitled to claim damages as on a 


1 See Halsbury, I^awB of Enj^land, 2nd 
Edn., Vol. XXIX, p. 59. 

2 Fisher Reeves, etc. v. Armour & Co , 
(1920) 3 K.B. 614, 

3 Boiijamin on Sale, 7th Edn., pp. 647, 
648 and the autlioritie.s cited therein ; 
Benabu v. Produce Brokers Ltd. (1921) 
37 T. L. R. 851. 0. A. (goods bought 
afloat but in fact discharged ; Ballan* 
tine & Co. V. Cramp and Bosnian (1923) 
129 L. T. 502 (weight) ; Barker 
(Junior) Co. v. Agius, Ltd. (1927) 33 
Com Cas. 120, 63 T. L. R. 751 (bri¬ 
quettes of a certain size); Moore & 
Oo. V, Lftndauer & Co, (l92J) 2 K. R. 


519, C A. (mood of packing); Daeyton 
Puce & Co., Ltd. v, Rahomotollah A. 
1. R. 1925 Cal. 609^86 I. C, 571 
(place of shipment) ; Parihasarathy 
Chetty & Co. v T. M. Gaj apathy 
Naidii & Co. A. I. R 1925 Mad. 1258-- 
48 Mad. 787=^91 1. C. 568 (design); 
Be Andrew Yule & Co. A I. R. 1932 
Cal 879^140 1 0, 877—59 Cal. 928 
“Standard Mills Make” : contrast 
Sazuki A Co. v. Cttatnchand Maneklal, 
A. I. R. 1926 Bom. 431 (imported 
goods need not be imported by seller 
direct), 
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Sec. 153 SALE BY SAMPLE AS WELL AS DESCEIPTION 

breach of warranty as the goods did not (Correspond to the 
description*. Where, however, there was sale of goods bearing a 
particular number and the article tendered bore a difierent number 
but it was found that the goods tendered were in fact the contract 
goods and that the figures inserted in the contract were so inserted 
by reason of a clerical error, it was held that the numbers on tile 
bales gave no warranty or indication of quality or description and 
were as such immaterial.^ In hhar Das v. Khaunii MaP numbers 
on bales did not correspond to the mimbers givcm in the invoice. It 
was held that the buyer could not reject unless it was a condition 
that the bales should bear particular numbers. 

Sale by sample as well as description. 

This section also lays down that if the sale is by sampler as 
well as by description, ii is not sufficient that the bulk of the goods 
corresponds with the sainjile if the goods do not also correspond 
with the description. The goods siipiilied must be m accordance 
with both the description and .saiiijile'*. Illustration {b) to repealed 
seccion 112 of the Indian (londract Act, 187*2, was as follows : 

‘‘A buys, by sAinplt', and alter having inspocieU the bulk, lOU bains of “Fair 
Bengal” cotton. The cotton proves not to be such as is known in the market as 
“Fair Bengal”; there i« a broach ot warranty^”. 

Thus the implied condition that goods bought under a specitied 
commercial descriiition should conform therewith is not excluded by 
the fact that the sale is also by sample. A samjile is a mere 
expression of the quality of the article, and not of its essential 
character, and, although the bulk may agree with the sample, if it 
does not reasonably answer to the description, the seller is liable*. 
In Gardiner v. I/rr/?/’ the contract was for sale of 12 bales of 
“ waste silk ” imjnrteil from the continent, and samples were shown, 
though the bargain was made without reference to the sample. Il 
turned out that the goods were not saleable as ‘ waste silk.’ It was 
held that there liad been a breach of a condition. And this is whether 
the purchaser has an opportunity of inspecting th<^ goods and judging 
for himself or not. In JosUnQ v. Kingsford!^, the sale was of 
oxalic acid and the bulk bml been examined and approved, and a 
great jiart ol it used by the purcliaser, and the seller declined to 
warrant quality. On analysis, it uas afterwards found to be chemi¬ 
cally impure from adulteration with sulphate of magnesia, a defect 
not visible to the naked eye, nor likely to be discovered even by 
experienced person.s. There were two counts in the declaration, one 
for breach of contract to deliver “ oxalic acid ” and the other for 
breach of warranty that the goods delivered were “ oxalic acid.” 
Held, that although there was no evidence of a warranty, the 


1 Pear Mohammed v. Dalooiarn, (1918) 6 
M. W. N. 658. 

2 Bamjiwan v. H. Bhikaji & Co., (1924) 7 
48 Bom. 519 P. C. 

3 (1927) 8 Lab. 276. 

4 Kbirendra Nath v. Beefy, ol State, 44 
a W. N. 1069. 

6 It may be pointed out that the tiso of 
the word “warranty” in the illnstration 8 
lb inaocmate. 


Modyv. Grogsom (1868) L. R. 4 Ex. 
49, ot pp 55, 56. 

(1815) 171 E. R. 46 ; 16 R. R, 764 ; 
hee alHO Tye v. Fynmore, (1813) 170 
E. R 1446 ; 14 R. R. 809 (contract lor 
merchantable fiabsafras wood-*8ainplo 
shown—finding that it did not answer 
to description. 

13 0. R. (N. S.) 447 ; 134 R. R. 596. 
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article did not come under the denomination of “ oxalic acid in 
commercial language. 

Just as in cases where the goods are not sold bf sample, a 
special term in the contract in favour of the seller (such as a clause 
providing that inferiority in quality of bulk to sample shall be a 
matter for allowance) does not deprive the buyer of his right to 
reject the goods if they do not answer the description in the contract, 
for he did not undertake to accept goods differing in kind from 
those for which he had bargained*. Still less will any such provi¬ 
sion avail the seller if the bxilk does not correspond with the sample 
at all. Thus in a case of a contract for the sale of cotton'guaranteed 
equal to a sample which was of Longstaple Salem Cotton, it was 
stipulated that “ should the quality prove inferior to the guarantee a 
fair allowance to be made ” and the bulk turned out to be not 
Longstaple Salem, but exceptionally good Western Madras, which 
however is inferior to Longstale Salem and cannot be manufactured 
witk the same machinery, it was held that the buyer was not bound 
to accept^. 

W here, howeveiv a sample is given not as an expression of the 
Qu ality of the goods, but as the only s o_as^ constlfufe 

the^ime touchst on e of tIxe~Vo ntract, the y em lor is Ti'ouuX Imly to 
deliver stim the same as the sample^ Thu s, in U^ ter v. X^ncT^ the 
sale was by sam ple of an art i cle wliTch the seller callecPseed barley, 
buFsaicTT^iTTnot know what it jeally was, and the bulk correspon¬ 
ded with the sample. Held, that the seller's warranty was confined 
only to a" corfespohffence BetweenlTie bulk and the sltmplF ' ' 

Sale of specific goods by description. 

As has already been observed, a specitic chattel could also be 
sold by description at common law and tbe sixme ^irmciple applies 
under the Sale of Goods Act. This may well occur in a case where 
the buyer has never seen the goods'^ and may also occur where he 
has seen them^ In the latter case, however, it is more difficult for 
the buyer to show that the sale was a sale by description, for usually 
the contract for the sale of a specific article is a contract for the 
article as it is; and descriptions (d it at the most amount to a 
waiTanty for the breach of which the buyer can only reeov^er damages. 
Thus, in Pnrsons v. Sexton\ a contract for a specific engine, 
described as a “fourteen horse engine,” and which had been inspected 
by the buyer’s agent, was held to be a contract for the particular 
engine without any condition (though there might be a warranty) 
that it would do work equal to that of fourteen horses. Where the 


1 8«e Mody v. Orogson cited above. 

2 Azemai' v. (’aselJa (1867) L, R. 2 C. P. 
431, affirmed, ib, 677. 

3 Mody V. Gregeon, supra. 

4 28 L I Ex. 288. 

5 See Varley v. Wkpp (1200) 1 Q. B. 
513, cited at page supra. Chaiinoll J. 
observed : “I think it (section 3 of the 
English Sale of Goods Aot> 1893) 
applies to all cases where the p«i cha¬ 
ser has not seen the article sold and 


relies on the description given to him 
by the vendor. I tinnk it would most^ 
fieqnently apply to unascertained^ 
goods, but it does not toUow that it 
may not, in some cases, apply to 
specific goods,” 

6 Thornett A Fehr v. Beers A Son, 
(1919) 1 K B. 486 ; cf. Medway Oil A 
Storage Go. Ltd. v. Silica Gel Corpo¬ 
ration (1928) 33 Com. Gas. m, H. L, 

7 (1847) 4 0, B. 899 ; 16 L. J. C, P. 181. 
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Specific goods were before the parties at the time bf the negotiation, 
it was held that the sale was not by description or denomination.^ 

The statement made aboat the article must be essential to its 
identity, and if it does correspond with the description, tho buyer 
must take it. In Ba7T v. the defendant sold to the plaintiff, 

“all that ship or vessel called The Borah] of New Castle etc.,” 
covenanting that he “had good right, full power, and lawful authority” 
to sell. It turned out that the ship had gone ashore eight days 
before the sale. It was held that the subject of the transfer had the 
form and structure of a ship, although on shore, with the possibility, 
though not the probability, of being got off* and that she was still 
a &hip. 

If the purchaser, instead of going in person to a shop, and 
selecting the goods himself, sends an order describing what he wants, 
the vendor, if he accepts the order, must select and send au article 
which fairly corresponds with the description. And this is so whether 
tho purchaser has an opportunity of inspecting the goods and judging 
for himself or not^ Occasionally where goods are sold over the 
counter to a customer who asks for the goods, the sale may be a sale 
by desc^ip^iorl^ though usually a customer who buys goods in a shop 
across the counter is buying specific goods. 

Sale of stocks and shares. 

“(roods” under the Indian Act include stocks and sliares. 
The English Act does not a])ply to the sale of stocks and shares and 
like things, but the general jirinciples relating to the sale ol goods 
govern such transactions. Tho broad rule in England appears to be 
that where the thing forming the subject of tran.saction is something 
essentially different from what it is supposed to lie, for instance, a 
forgery'’, or something unmarketaliile because it is not properly 
stamped^’, the sale can be rescinded by the buyer and he can recover 
the purchase price. Jn Young v. Cole' the plaintiff, a stock-broker, 
was employed by the defendant to sell for him four guatoinala bonds 
in April, ISHG, and it was shown that in 1829 unstamped gimtemala 
bonds had been repudiated b> the government of that state, and had 
ever since been not a marketable commodity on the Stock Exchange. 
The defendant received the price on the delivery of unstamped 
bonds, both parties being ignorant that a stamp wa-vS necessary. The 
un.stamped bonds were valueless. Held, that the defendant v’as 
bound to restore the price received- In Weafropp v. Solomon^ the 
same rule was recognised and it wa.s also held that in such cases 
nothing further was recoverable from tbe seller than the purckase- 


1 Frft^h Cbaud v. Lacihriii Narain, 57 

I. 0. 481. 

2 3M. <feW. 890; 7 L. J. Ex. 124: 49 

II. R. 650 

3 Tye v. Fynruore, 3 Campb. 462; Joshtig 
V. Kirigsford, 8 0. JB. (N. S.) 447 ; 32 
L. Z. C. P. 94. 

4 met) V. HoH (1903) 1 K. B. 610. C, A., 
Morelli V. Fitch & Gibbons (1928) 2 E. 
B, 686 


5 Jonos V Ryd© (ISH)-5 Taunt 488 ; 
15 R. R. .561 (forged naval bill) ; 
Gurney v. WoinorHley (1854) 4 E. A B 
133, 99 R R, 390 (bill of exchange 
bearing a forged ondorsoment), 

6 GomportK V. Bartlett (1858) 2 E. A B 
849, 95 ll R. 851. 

7 3 Ring N. 0. 724, 

8 8. C. B. 345 ; 19 L. I C. P. 1; 79 R. 
B. UQ, 
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money he had received, and that he was not responsible W the 
value pf genuine shares^ 

But there must be a complete difference in substance between 
the thing bargained for and the thing obtained, the mere fact that 
it is something less valuable than it was supposed to be will not make 
it something different so that it can be said not to answer the 
description. In such a case the buyer must go further, if he desires 
to rescind the contract and recover the price, and prove misrepre¬ 
sentation^ though perhaps it is not now necessary for him to prove 
that the misrepresentation was fraudulent^ 

Evidence of trade usage. 

Parol evidence may be given^ of the trade meaning of the 
description contained in the contract although on ordinary principles, 
parol evidence is not admissible to vary or to negative the descrip¬ 
tion contained in a written contract*. 

In case of a contract in writing, evidence of trade usage not 
inconsistent with the terms may be admitted to explain or supple¬ 
ment those terms*. And it seems that the usage of a particular trade 
to treat a condition as to quality as a mere warranty may be 
supported. Where, however, the article tendered answers to the 
description the buyer must take the risk as to its quality and 
condition’. 

Damages. 

A buyer is entitled to refuse to take delivei’y of goods when 
Ihey do not answer to the description in the contract and is not liable 
for damages which the vendor may have siitfered on aticount of 
such refusal.* 

To recover special damages for a ]>reach of warranty in, a 
re-sale it is necessary that the buyer should not have been negligent 
in failing to detect the inferiority of the goods before he resells or 
deals with them.® 

16. Subject to the provisions of this Act and of 
any other law for the time being in force, there is no 
implied warranty or condition as to the quality or 
fitness for any particular purpose of goods supplied 
under a contract of sale, except as follows:— 

1 Analogous to such cases are the sale 4 Powell v. Horton, 2 Bing. N. C. 668 ; 

of a life insurance policy or an annuity Woodhouse v. Swift 7 C. & P. 810. 
when, unknown to the parties, the 5 S. 92, Indian Evidence Act, 1872 ; 
insured or annuitant is dead ; Scott V. Smith v. Jeffreys, 15 M. & W. 661; 

Coulson (1903) 2 Ch. 249; C. A.; ^Haruor v. Groves, 16 C, B. 667 ; Gar- 

Strickland v. Turner (1852) 7 Ex. 208. diner v. fray, 3 Camp, 144. 

The cases cited above have been treat- 6 Produce Brokers v Olympia Oil Cake 
ed as falling under the head of corn- Co., (1916) 1 A. 0. 314. 
mon mistake, see Belt v. Lever 7 Chalmers, p. 50, citing Barr v. Gibson. 

Brothers (1932) A. C .161. (1838i, 8 M. & W. 390, 

2 Kennnedy v. Panama Boyal Mail Co.. 8 55 I. C. 209. 

(1867)L. B. 2Q. B. 680. 9 22 P. L. B. 1921=59 I. C. 424«'1«P. 

8 See per Scnitton, L. J. Lever Brothers W. B. 1021. 

m. V. Bell (1981) 1 E. B. at p. 588. 
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(1) Where the buyer, expressly or by implication, 
makes known to the sellef the particular purpose for 
which the goods are required, so as to show that the 
buyer relies on the seller’s skill or judgment, and the 
goods are of a description which it is in the course of 
the seller’s business to supply (whether he is the manu¬ 
facturer or producer or not), there is an implied 
condition that the goods shall be reasonably fit for 
such purpose : 

Provided that, in the case of a contract for the sale 
of a specified article under its patent or other trade 
name, there is no implied condition as to its fitness for 
any particular purpose. 

(2) Where the goods are bought by description 
from a seller who deals in goods of that description 
(whether he is the manufacturer or producer or not), 
there is an implied condition that the goods shall be of 
merchantable quality; 

Provided that, if the buyer has examined the goods, 
there shall be no implied condition as regards defects 
which such examination ought to have revealed. 

(3) An implied warranty or condition as to qua¬ 
lity or fitness for a particular purpose may be annexed 
by the usage of trade. 

(4) An express warranty or condition does not 
negative a warranty or condition implied by this Act 
unless inconsistent therewith. 

Analogous law. 

Thin section corresponds to section 14 of the English Sale of 
Goods Act, 1893. Sub-section (1) is based upon the judgment of 
Cockburn C. J. in Biggs parMnson^ in which he said : “Where a 
buyer buys a specific article, the rule comat emptor applies but 
where tlie buyer orders goods to be supplied and trusts to the 
judgment of the seller to select the goods which shall be applicable 
for the purpose for which they are intended and which is known 
to both the parties, though there is no express stipulation that they 
shall be fit for the purpose, there is an implied warranty that they 
are fit for that purpose. There is no reason why such' a warranty 
should not be implied in the case of a sale of provisions.” 

The principle underlying this sub-section formed the basis 
of section 114 of the Indian Contract Act. The proviso to sub-section 
(1) has re-enacted the provisions contained in section 115 of the 


I 81 li. l Exoh, SOI, 
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said Act» and sub-section (3) those of section 110 of the same, with 
only certain verbal changes necessitated by the adoption of sub*seotion 
is) of section 14, of the English Act. The trend of the recent 
decisions does not recognise a distinction between provisions and 
other goods.* The Legislature has therefore discarded the provisions 
of section 111 of the Indian Contract Act, which maintained such 
distinction. 

The proposition stated in sub-section (2) has been well 
established in Engla^d^ and has also been recognised in this 
country^ Sub-section (4) is new and has been adopted from sub¬ 
section (4) of section 14 of the English Act. 

Principle of caveat emp/or—meaning and scope of 
section 16. 

Section ](> deals Avith implied conditions as to quality or 
fitness of goods for a particular purpose. No distinction is drawn 
in the section between contracts for the sale of specific, as dis¬ 
tinguished from those for the sale of unascertained goods. The fir.st 
paragraph of the section states that subject to the provisions of this 
Act and of any other law for the time being in force, there is no 
implied warranty or condition as to the (piality or fitness for any 
particular purpose of goods supplied under a contract of sale, excetit 
as provided in this section. The general rule as to quality or fitness 
is therefore the principle of carcaf emptor of the common law. 

The rule of caceaf emptor (buyer be careful) probably owes 
its origin to the fact that in early times nearly all sales of goods 
took place in market overt, and the buyer therefore had every 
opportunity to satisfy himself as to the (piality of the goods or 
their fitness for a particular purpoi-e. The common law rules on 
the subject of implied condition or warranty of quality or fitness 
were discns.sed and (dearly stated in Jones v. Just^ and may be 
stated as follows: Firstlip^k condition or warranty as to fitness 
or quality is implied only so far as a buyer does not buy on his own 
jndgment. The buyer buys on Ids own judgment if he selects or 
defines the specific chattel of cla-ss of goods he requires, although he 
may state the purpo.se for which he is buying. Where goods are 
in esse and may be inspected by the buyer, and there is no fraud on 
the part of the seller, the maxim caveat emptor applies, even though 
the defect while exists in them is latent, and not discoverable on 
examination, at least where the seller is neither the grower nor the 
manufacturer*. The buyer in such a case has the opportunity of 
exercising his judgment upon the matter: and if the result of the 
inspection be unsatisfactory, or if he distrusts liis own judgment, he 
may, if he chooses, require a warranty. In such a case it is not an 
implied term of the contract of sale that the goods are of any 
particular quality or are merchantable. Where there 

is a sale of a definite existing chattel specifically described, the 

1 Eveiionv, MathfiWa, 31 L. J, Exch. M. W, N. 658; MaUi w Co. v. B. V. A. 

139 ; Smith v. Backer; 40 L. T It. Firm. 43 Mad. h. J, 208. 

Wallis V. Bamcll, (1902) 2 L, K. 585 4 (J8«8) L. B. 3 Q. B. 197 ; 37 L. t Q. 

(611). B. 86. 

2 Jones v. Just. L. K. 3 Q. B. 197. 5 Barlcinson v. Lee (1802), 2 Esst $14 

9 Mohammad V. Paloo^nm (1818) 6B-B.420, 
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wditioiji of whi4i ia capable ol beipg aacejft-ained by either 
party, there is no implied ‘waarapty^^ Thirdltf^Wh^v^ a knowot 
described^ and define(rarticle is ordered of manufacturer although 
it ia stated to be retiuired by the purchaser for a particular purpose, 
still, if the known, described, and defined thing be actually supplied, 
therein no warranty that it shall answer the particular purpose 
intended by the buyer*. 

’ At common law, however, there were recognized exceptions Exceptions 
to the rule of emjjfor. Where a manufacturer or a to the rule 

dealer "contracts to supply an article which he manufactures or of ‘caveat 
produces, or in which he deals, to be applied to a particular purpose, emptor’ 
so that the buyer necessarily trusts to the judgment or skill of the 
manufacturer or dealer, there is in that case an implied term or 
warranty that it shall be reasonably fit for the purpose to which it 
is to be applied. In such a case the buyer trusts to the manufacturer 
or dealer, and relies upon hi.s judgment, and not upon his own^. 

Where a manufacturer undertakes to supply goods, 
manufactured by himself or in which he <ieals, but w^hich the vendee 
has not had the opportunity of ins])ec‘ting it is an implied term in the 
contract that he shall supply a merchantable article^. 

A buyer buys on the .seller’s judgment if the seller agrees 
to “sii])ply’' goods, and tliere is no opportunity, or no genuine 
opportunity, of inspecting them. If the buyers imrpose be com¬ 
municated to the seller, the seller’s obligation is to snppl> goods fit 
for that purpose ; if the goods are bought uinler a commercial 
description, his duty is to supfdy mercdiantable goods. Where the 
goods are bought by sample, the buyer trusts to bis owui judgment 
(having inspected or been able fo inspect the sample) as regards 
any niercliantaTilo or other quality of the bulk which the sample 
would reveal on a reasonable eKamination, but on the seller’s 
judgment as regards the correspiuidonce of the bulk with the 
sampleA 

And at coinmom law' generally ‘‘in every contract to supply 
goods of a specified description which the buyer has no opportunity 
to inspect, the goods must not only in fact answer the .specific 
description, but must also be saleable or meicliantable under that 
desoription^” In (hirdiner (rraif^ the defendant made a sale of 
twelve bags of ‘ waste silk.” The declaration contained counts 


1 Ban* V. Gibson <1838), 8 M. A W 390 ; 

7 L. J. Ex. m , 49 11. R. 650. 

2 Chanter V, Hupkins (1838), 4 M. A W. 6 
399 ; 51 li. R. 650 ; Olhvani v. Rnyloy 
(1843), 5 Q. B, 288 ; 64 R. U. 501. 

3 Jonea v. Just (1868) U R. 3 Q. B. 
J917, pp. 202-8, oltinjy Brown t. 7 
Edgmgion (1841) 2 Man. A 0. 279. 58 

B-B. 408 ; Jones v. Bright (1839), 4 
Bing. 833 ; 30 B. B. 728. 

4 Jones v. Jost supra, (‘iting Laing v. 
WgeoM (1815) 4 Camp. 169, 13 B. R, 
889; ShepherJ v. Bybns (1842) 3 Man. 

A a 868. 

6 See Benjamin on Sale, 7th Edn. p. 

658 ; Mo<ty v, Gi'egaon (1168) L. B. 4 


Ex. 49 and Drmntnoud v. Van Ingen 
(1887), 12 A.C. 284; 56 L, J. Q, B 868. 
Jone.s V Just, supra p. 205 ; citing 
Bigge V. Parkinson (1802) 7 H. A N. 
955,126 R. R. 788 ; Gardiner v, Gray 
(1815) 4 Camp. 144, J6 R. B. 764. 
(1815) 4 Camp. 144, 16 R. R. 764 
supra The English law has been 
followed hy the Courts in India ; Peer 
Mohammnd v, Balooram (1918) 35 
Mad. L. J. 180 (sale of black yarn 
ganumao marked. The goods when 
shipped by the seller had been 
damaged by w^hito ante)'. See also 
Main A Oh., y, R. y, a, a. Firm, A, 1 
R, 1823 Mad* 282«69 I 0, 886. 
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charging the promise to be that the silk should be of good and 
merohantable qbality. Lord Ellenborough said; 

“Onder such oircijrastanoes thd purchaser has a right to expect a 8c^$ithU 
article, answering the description in the contract. Without any particular warranty, 
this is an implied term in every such contract. Wlmre there is no opportunity to 
inspect the commodity the maxim of emmt mptov does not apply He Cannot, 
without a wjUTanty insist that it shall be of any particular quality or tinoiiess, hot the 
intention of both parties must be taken to be that it shall be saleable in the market 
under the denomination mentioned in the contract between them. The putchaser 
cannot be supposed to buy goods to lay them on dunghill”. 

Aud when it is a term of the contract that the Jielier should 
supply an article reasonably fit for the purpose for which it is required 
or of merchantable quality, the fact that the article is rendered unfit 
or unmerchantable by reason of some latent defect is no excuse to 
the seller. His duty on this point is absolute. It does not depend 
on any question of negligence, nor i.s it limited to making good such 
defects as are discoverable by care and skill^ 

The modern tendency is to narrow the scope of the rule*. 

Exceptions to the rule of caveat empfor under the Act. 

The Act lays down thd following exceptions to the rule of 
caveat emptor: 

(1) Where the buyer, expre.ssly or by implication, makes known 
io the seller the particular purpose for wlindi the goods are required, 
so as to show that the buyer relies on the seller’s skill or judgment, 
and the goods are of a description which it is in the course of the 
seller’s business to Hupjdy (whether he is the manufacturer or producer 
or not), there is an implied condition that the floods shall be 
reasonably fit for such purpose. 

Provided that, in the case of a contract for the .sale of a 
specified article under its patent or other trade name, there is no 
implied condition a.s to its fitness for any ^uirticuliir purpose. 

(2) Where goods are bought by description from a seller who 
deals in goods of that description (whether he is the manufacturer 
Or producer or not), there is an implied condition that the good.s shall 
be of merchantable quality. 

Provided that, if the buyer has examined the goods, there shall 
be no implied condition as regards defects which such examination 
ought to have revealed 

(H) An implied warranty or condition as to quality or fitness 
for a particular purpose may be annexed by the usage of trade. 

Su{>*sectioti (1)—relying on the seller’s skill of 

fnent. 

Sub^section (1) applies where — 

(l) The buyer requires the goods for a particular purpose. 

1 Btindail V. Nfiwson {Wl) ? Q. B, P. 2 Kenniidy v. Fauama (1$67) L. B. ^ 
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(2) The buyer expressly or by implication makes known to the 
seller that pa^rticnlar purpose. 

( 3 ) It is shown that the buyer relies on the seller’s skill or 
judgment. 

(4) The seller’s usual course of himiness is to sell such goods 
whether he is the actual producer or not. 

Where all these essential facts exist, there is an implied 
condition that the goods shall be reasonably fit for such purpose. It 
applies alike to the sale of specilic/ and unascertained goods ; and 
makes no distinction between cases where the goods are io esse and 
where they are not, so tliat it is immaterial whether the buyer has, 
or has m)t, the opportunity of insjjectirig them or whether or not he 
avails himself of that ojiportunity if he has it*. In fact, it is a question 
of faot to be arrived at in each case whether the buyer did roly on 
the skill or judgment of the seller instead of a presumption that a 
buyer, who might have inspected the goods, bought on his own 
judgment, and an Opportunity of examination and even an actual 
examination will be immaierial 

If the vendor is informed that an artiide of a certain quality or 
description, suited ior some specitied ))urpose is required, the law 
implies a promise from him that he will supply to the purchaser an 
article of the quality or description ordered, and reasonably iBt for 
the purpose for which it IS required. If a person purchases goods 
from a dealer in such goods, explaining the purpose for which they 
are to he used and leaving the selection of them to the seller, the 
latter theicdiy impliedly warrants that they are fit for the purpose tor 
whicii they are so used, even though he was not the manufacturer of 
the goods sold by hini^. 

The stdler’s liability to supply goods that are “reasonably 
fit” is an absolute one (Jonseqiiently he is not discharged by reason 
tliat the defects in the goods are latent ones^• as, for instance, in 
the case of milk supplied by a dairy company for domestic use, 
where the buyer relied upon the company’s skill or judgment®. 

It IS not necessary that the buyer should rely on the seller’s 
skill or judgment to the exclusion of any reliance on anything else^ 


A “particular purpose” is not some purpose necessarily distinct What is a 
from a general purpose ; for example, the general purpose for which “particular 
all food is bought to be eateu and this w'ould also be the particular purpose ?” 
purpose in any specific instance. A particular purpose is, in fact, 
the purpose, expressly or impliedly communicated to the seller, 
for which the buyer buys the goods’ and it may appear from the 


1 See Wft)hi* V. Bubsell (1»02) 2 I. R 
?)85, C. A. where thiw section is ftilly 
(hscuswi Pnest V. Last (1903) 2 K. 
H. 148, C. A. 

2 Per PaHes 0. E. and Andrews J. in 
Wallia V, Bnssel], supra, 

3 Erown v, Kdgiug'tori, 2 A Gr. 279 ; 
10 l 4 , t C- P. ; and see Bigge. v. 
Pavkineou, 7 H. A 9S5:31 h, 3, 


4 See Randi^H v. Newsou (1877), 2 Q. E. 
I>. 102 ; 46 L. J. Q. E. 259 {(). A.) 

5 Frost V. Aylesbury liairy Oo. (1905) 
1 I. B. 608 ; 74 L. I, K. B, 386. 

6 Medway Oil A Storage Co, Ltd. v. 
Silica Gal Corporation (192») 33 Com. 
Oas. 195, H. L, 

7 WftlUa V, Eussek ; Proist v. Last, 
sopra^ 
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tery description of the article. ^ Where, for example, the plaintiff, 
who was a draper, and had no special skill or knowledge with regard 
to hot water bottles, went to a chemist who sold such articles, and 
asked for a “hot water bottle” it was held that it could be justly 
inferred that the goods were bought and sold for the purpose of 
being used as a hot water bottle’./ 

But where an article is capjSble of being applied to a variety 
of purposes the buyer must particularise the specific purpose he has 
in view, and if this is not shown, the buyer will have no i^emedy 
merely because it was unfit for the particular purpose®. 

The purpose need not necessarily appear in the contract itself, 
but may be proved by evidence of matters ab extra the contract, 
even when it is in writing, it such evidence does not contradict the 
contract. Where a contract for the sale of goods is silent as to the 
purpose for which they are required, the antecedent course of 
conduct of the buyer and seller, and the fact that a document 
Stating the purpose for which the goods are reqiiireil was brought 
to the knowledge of the seller, are admissible in evidence in an 
action for breach of warranty brought upon the contract to show 
that the buyer relied on the .seller’s skill and judgment, and that 
there is an implied condition that the goods shall be reasonalily fit 
for such purposed 

The second Wsential fact is that the buyer expresfdy or by 
implication makes known to the seller thsi parhcular purpose. The 
words “by implication” cleail.\ indicate that the communication of 
the purpose to the seller need not be expressed in words. It may 
bo inferred from the description of the goods given by tlio buyer 
to the seller, or from the cncumstances of the case^ 


I The jiarticular purpo.se must be made known to the seller 
expressly or by implicatiom In Bombay Burrnah Trading 
Corporation v. Aga Mohammad* timber was purchased and the 
fact was made known to the seller^that the timber was to he used 
for railway sleepers. It was held that the hn>er could reject the 
timber as it wa.s not fit for the purpose.' 

In re : xi ndrew Yule ({^ Co ' ihi^r? was a contract for a .sale 
of 150 bales of he.ssian cloth. The good.s were refold by the buyers 
to sub-buyers who rejected the major portion of the goods, because 
of an unusual smell that rendered them unfit for packing provisions 
(which was one of their principal purj)0.seB). Inasmuch as the goods 
could bo used for other purposes than packing of foodstuffs and as 
the buyers had not disclosed the particular purpose, it was held 


1 Pmbt V. LrM (1903) 2 K. B. 148 0. A 
Compare Be«oet litd. v. KrOeger 
(mb) 41 T. L B. m (coat uifcb tor 
collar) , Thompaoji v. Sears 8<r, 
h. T. 221 (walkiU'fir hoolw lor tbe 
VsHyw's ow« use); see rI»o Drummond 
V. Van Ingen, snpra, 

2 Drammorid V. Vru Ingen, (I8S7>, 12 
A. 0. at m ; H U I. Q. B 563 j 
Jones V, PadgtiH (189<)), 24 Q. B, D. 
650 p 59 U J Q. B. 261 (0. A.); 


Bombay Burmah Corpoiation v. Aga 
Mohammad (1911) 38 L A. 169-34 
Mad 45S- 12 I. 0 443 ; Iti re Andrew 
Yule & Co. A. 1. K. 1982 Cal 879«59 
Cal 928—140 I C 877. 

3 (Unespie v. Cheney, (1896) 2 Q. B, 59; 
65 L J Q. B, 552 

4 (1911) 34 Mad. 458 (P.C.). 

5 A. I. K. J932 Cal. 879-59 Ca), 928-* 
14# I. a 877. 
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that there was no implied condition of htness for that purpose and 
that the buyers could not reject the goods. 

In Oriffiths v, Peter Conway,^ the plaiutitf bought of the 
defendants a tweed coat. Boon after wearing it, she developed 
dermatitis and sued for damages. The court found that no normal 
skin would have been affected. On this finding, the court of 
appeal held that there was no breach of any implied condition 
' as to fitness. 

Provided the purpose is expressly disclosed to the seller, 
the buyer’s knowledge that it may be possible that his exact 
requirements may not be satisfied because of the .seller’s want of 
stock, etc., will not exclude the ofieration of the rule enunciated 
in the section^ 


Where the seller knows of a general tmrpose but not of 
the special purpose contemplated by the buyer, the seller 
may fulfil his contract by sujiplyiiig goods fit for the general 
purposed 


(^It is not enough that the buyer coinmuuii*ates the purpose The buyer 
for wliudi he wants the goods but he must rely upon the seller’s must rely 
skill or judgment. But the buyer is expected to exorcise his own on the sel- 
judgment or common sense ; and examination of the goods by the ler’s skill 
buyer may afford evidence that he did not rely altogether on or judg- 
the seller’s skill and judgment, in WalHs v. HmseP, where ‘two ment 
fresh crab.s for tea’ were required and the plaintiff saw the goods, 
it was > et hehl tliat the plaintiff relied on the defendant to select 
crabs whudi would be nice and fresh for tea and ho the tlefondant 
was liable. The fact that the defects are latent is no excuse where 
the seller’s judgment is relied on'. 


The case is similar where the buyer actually selects the goods 
he requi^es^ If tho seller’s skill is lu fact redied upon, it is 
immaterial whether the defect in the gomls is such as could be 
discovered by the exorcise of ordinary skill or judgirient er riot^ 
As already observeir. the question whether a bii>er has bought 
relying on his own judgment or not is a question of fact in each 
case, and an opportunity of examination and even an actual 
examination are immaterial. Ifc is also not necessary for the 
application of this rule that the buyer must have exchiswely 


1 (1939) 1 A. E. H m. See also Ex- 
portois Lt<l. V. Allwii A Sous (19,38) 

3 A. K. U. 375 (operation ot elaaso 
restric’iing rigtg of rejectloti) , 
Wilonsko V Feu wick, (1938) 3 A E. R 4 
429. 5 

2 Mauchestor Liners v. Hea (1922) 2 A, 

C. 74 (order lor coal for particular 
stoamor with natural draught furnaces 
“-buyer's knowledge of limiiod sup- 6 
plies “Coal RctuAlly supplied iinsuited 
'--•hiiyer held entitled to damages), 

8 Jones V. Padgqt (l$iKr) 24 Q B. D. 7 
650 (order for “indigo bluo cloth” by 8 


a wool merchant who was also a 
tailor—idotli wanted for hvenes— 
goods iinfli for that purposo, bat 
otherwi.Ho merchantable). 

(1902) 2 £r K^p. 585, C. A. 

See Frost v. Aylesbury 0airy Co, 
supra ; Mac Farlane v. teylor, (186B) 
1 Sc, Ap. 2+5 ; Maektilop v. Noorbhoy, 
A t H 1929 Sind l6l=::inf» |. 0. b«S. 
Wilson V. Uunyille (1879) 4 L. K. Tr. 
240 ; Robertson v. Amazon Tug Oo., 
(1881) 7 Q, B, I). 598, 0 A. 

Frost V. AylcHhary Dairy Co, supra. 
Bop page supra. 
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relied on tlio seller’s judgment alone so long as he does so to a 
substantial extent^ 

The above ihree points are illustrated in a Calcutta case 
reported as Joseph Mayr v. Phani Bkt^shan^. In this case the 
plaintiff who carried on a business of ink and sealing wax wished to 
start the manufacture of carbon paper. He consulled from tiih© 
to time the defendant, a manufacturer’s agent, who advised hiin 
to use a steam boiler. The parties for some years previous to that 
had business dealings with each other, and the defendant oven 
purchased some formulae for the plaintiff for the ])reparatiou of the 
carbon paper. The idea originally was to warm the rollers with 
gas flames. Sometime iu 1963 the plaintiff' discussed the mater 
with the defendant and was advised by him that the better way 
would be to heat the rollers with steam. 

Plaintiff placed the order for the same with the defendant 
and having made known the purpose for which it was required 
relied upon the skill and judgment to supply him wdfh a boiler wiiioh 
was reasonahiy lit for the purpose. The boiler was accordingly 
delivered to the plaintiff'who installed it in his workshop in 1933. 
It was, however, discovered in 1934 liy the boiler inspecting autho¬ 
rities that the boiler did not satisfy the requirements of the Indian 
Boilers Act and w^as therefore discarded. Plaintiff purchased another 
boiler in 1997. 

Heldy that the defendant was guilty of breach of contract as 
the boiler was not reasonably fit for the purpose for Avhich it was 
ordered and supplied and the plaintiff wavS, therefore, entitled to 
claim damages from the defendants under the following heads : (1) 
Expense incurred in removing the boiler in question and in installing 
another suitable one ; (2) the difference between the price of ano¬ 
ther boiler suitable for the jiurimse which could be bought when the 
boiler was discarded in 1934 and the price he could get by the sale 
of the unusable boiler at the same tune in 1934, and (3) a sum of 
money estimated to be the overhead charges in respect of the 
carbon paper plant only, during the time necessarily taken up in 
removing the unusable boiler and installing a suitable one. 

It was observed in this case : 

“The boiler was dobvcred on 20ih October and was paid loi* linally nea>}y 
two months inter. It was erected and kept erected until hoiiieiime lu April following 
when the plaintiff poriKute.d to reject it. In my view ho had kept it too long to be 
in a position to be able in law to reject it. He must be deemed to have accepted it, 
and if he has a remedy against the defendant for breach of contract that roinedy is 
one not of iejection but for damages.” 

If the goods are to be manufactured according to the buyer’s 
t»lan, the buyer relies upon his own judgment^ Where the special 
purpose is disclosed to the seller, such disclosure Is normally suffi¬ 
cient to show that the buyer relies upon the seller’s skill* but 

f Modway Oil & Stoiage Co. v. Silica 2 Cal 88. 

OaI Corporation. (1928) 38 Com Cas. 8 Hall v. Buiko (1886), 8 T. L, li 165, 
196; CtrmcJl Laird &J Co. Ltd. v. 0. A., per Lord Either, M. K. 
Manganese Bronr-e and Brass Co, Ltd., 4 See Manchester Liners, Ltd. v. Rea, 
(^934) A. 0. 402. Ltd, <1922) 2 A. C. 74, 

2 A,t% 1939 Cttl. 210-^1. L. R. (1938) 
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generally no condition or warranty of fitness is implied where the 
buyer, although he may state his purpose, selects the goods he 
requires^ 

It is essential for the application of sub-section (1) that the 
seller supplies goods of the description sold in the ordinary course 
of his business. If the seller dpes not deal in the class of things 
sold, the buyer plainly buys on his own judgment. Thus in Turner 
V, Muclclow^ where the buyer, who had ordered spent madder 
which was merely the refuse product of the seller’s manufacture, and 
was sold as such, intending out of it to produce garancine, which it 
failed to produce, was held bound to take the risk of the goods 
producing the desired result. ' 

It is immaterial whether the seller is a manufacturer or prod¬ 
ucer or not. In Parkinson v. Lee^ it was held that the seller, who 
was only a dealer, and not the manufacturer, was not liable for a 
latent defect which could not he discovered on an examination of 
the sample. This decision was, however, criticised in a later Eng¬ 
lish case^ Section 16 (1) draws no distinction between a manufa¬ 
cturer and a dealer who is not one, Under it the seller’s liability is 
in his character of dealer, though he may be also the manufacturer 
or the produce/'. 

In CameU Laird <(’* Co, v. Manganese liroine d!* Brass Co.!' 
where an order was placed for the manufacture of a propeller fora 
ship according to plans and dimensions supplied by the purchaser 
and the propeller when titled in, made a great noise, it was held 
that the warranty of fitness was broken and that the buyer was 
entitled to reject the .same. 

The same ])riiicip]e applies in the case of a contract for work 
and labour. In G. H Mijers ((' Co v. Brent Cross iSerinee Co! 
the plaintiffs entrusted a motor car for repair to the defendants, who 
were garage proprietors and repairers of motorcars. In the course 
of repairing the car, the defendants obtained from the makers of the 
car and fitted six new connecting rods. One of thevse rods had a latent 
defect, which the defendants could not by reasonable care or skill 
have discovered and it broke, causing extensive damage to the engine. 
In an action for damages from the dofendant.s, held, that the warranty 
implied in a contract for work done and materials supplied as to the 
fitne.ss of the materials was not less tliaii that implied in a contract 
for sale of goods-—namely an absolute warranty of fitness. But 
that warranty might be excluded if it appeared that the person 
giving the order did .so in such a form as to show that lie did not 
rely on the contractor’s skill and judgment. Where the seller was 
not a dealer in meat, and the thing bought turned out to be unfit for 

1 Wilson V. Danville (1879), 4 L. R. Ir. 800. 

m; Tomer v. Mockhow (1862), 8 Jor. 3 (1802) 2 East, 814 ; fi R. K. m 
(N. 8.) 870 ; Fipsgorald v. Ivesou 4 Randall, v. Newson (1877) 2 Q. B. D. 
(18&8), 1 F. & F. 410; Robertson v, 102, at p, 106, defect in a carriage 
Aina/^on Tng and Lighterage Oo. pole which would not he disclosed on 
(1881), 7 Q. B. D. 598 0. A.; Halsbory, cxaininatjon. 

Law of England, 2nd Edn. Vol. XXIX 5 See WslUs v. Raasel, sapra. 
p. U, 6 (1934) A. a 401 

^ (J862),8^ar. (%B.) 870; IM R. R. 7 (1984) 1 B. 46, 
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food, io yas held not liable, as the buyer did not rely on the teller’s 
judgmenr. 

The words “or producer,” do not appear in S. 14 of the Eng¬ 
lish Act* They have been added in the present section so as to 
include agricultural produci specifically®. 

The fullowing further illustrations may be studied with 
advantage :— 

(1) Sale of pigs with all faults” in a market. The pigs were 
suffering from typhoid fever and infected other pigs belonging to 
the buyer. In the absence oi fraud on tbe part of the seller, the 
buyer was without remedy^ 

(2) In Jdtckson v. Watson dt 8om^ there was a sale by a 
grocer and provision merchant of tinned salmon. The buyer was 
made ill by the salmon, which was poisonous, and bis wdfe who also 
ate it died from the effects of the poison. The buyer recovered 
damages including a sum to compensate him for being compelled to 
hire some one to perform the service w^hich had been rendered by 
his wife. 

(3) Manchester TAners, Ltd. v. /iV/, JJd.^ related to an 
order for 500 tons South Wales coal, for the steamship “Manchester 
Importer” at Partington, The buyer knew' when he gave the order 
that the seller’s sources of supply w^ere limited and might be 
procurable from the cargo of one particular vessel only. The order 
was accepted but tbe coal supplied, which came from the cargo of 
that vessel, was unsuitable for burning in the “Manchester Importer” 
which had natural draught furnaces, wuth the result that she had to 
abandon her voyage and return to port. The buyer recovered 
damages. 

(4) In Jones v. Bnghf there was a sale of copper for the 
pttrpose, known to the seller, of sheathing a ship. Owing to a latent 
defect the copper perished in a few months and was in fact unfit for 
the purpose of sheathing a ship. The buyer was held entitled to 
recover damages 

(6) In (iedding v. }f(irsh\ wdiere a manufacdurer of mineral 
waters supplied the plaintiff with mineral water in bottles for sale in 
her shop, the bottles being returnable wdien empty, and, while the 
plaintiff was replacing a bottle in its case, the bottle, being defective, 
buript, it was held that the bottles, though returnable, w'ere ‘supplied 
under a contract of sale” within section H (of the English Act) and 
therefore there W'as an implied warranty tliat the bottles should be 
reasonably fit for the purpose for which they were supplied. 

(6) There was a sale by sample by a woollen manufacturer of 
indigo cloth to a woollen merchant wdio was also a tailor. The 
buyer required it for the purpose of making it into liveries, but this 
was not made known to the seller in any way. Owing to a latent 

1 Bornby v. liollett, (iSil) le M. & W. 4 fldOO) 2 K. B. 198, 0. A 

644 ; 78 B. E. 667 feftlo of a pig). S (1922) 2 A. C 74. 

2 l6ee ai^o uotee at pages 86 to 86. 6 (|829) 5 Bmg. 588. 

a Ward z. Hobbs (1676) 4 App, Ogs. 18. t (1920) 1 K, % #66 } 69 L. X B, B. 526. 
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defect in the cloth (which was also in the satnplo) it was unfit for 
that purpose, but there was nothing to show that it was unfit for 
other purposes for which cloth of that kind might be used. The 
buyer was without remedy^ 

(7) A tells B that he can supply him with bunkering coal to 
suit his steamers, B says he will give an order, but that the order 
must come through L, the coal merchani with whom he deals. This 
conversation is repeated to L who gives the order. If coal unfit 
for bunkering is supplied and rejected, A cannot sue for the price*. 

(8) B buys a bath bun at a baker and confectioner’s shop. 

The bun contains a stone on which B breaks one of his teeth. The 
seller (it seems) is liable for a breach of warranty under sub-section 
(1), and also to an action for negligencel 

(9) (^halmers observes^ : “It was formerly thought that where Provisions 
l)roviHions were sold by a dealer in provisions there was always an 

implied (‘onditiou or warranty that they were fit for food\ but it 
was afterwards held that tliei-e was no distinction between provisions 
and any other goods. For instance, if a man selected and bought a 
cari'ase in the market lie took it at his own risk^ Under the Act 
the question is who^e judgment relied on in making the purchase 
This is n question of hici and “the section does not say that the 
reliance on the sellei-’s skill or jndgment is to )»e ex('lusi\e ol' all 
reliance mi anything (dse'.'' 

(10) This plii-nse has been construed to mean iiitrinsir fitness Fitness for 
for (he parlKMilai objio't to \\ hieh the goods are to be applied and a parti- 
not fitness having leaaui to .some particular legislation or rules cular pur¬ 
framed by the State. (Consequent]) on a sale of machiner) or plant pose 

the mere fact that the licensing authont) decliiiesto issue a licence 
in respect of it ma^ not Ipso facto be a breach of the warranty of 
fitne.ss, though it uia) raise a presumption that the goods are not fit^ 

fll) When goods are ordered ol a manulacturer to be made 
for a particular ])ur|)ose. the bit)er does not the less rely upon the 
seller’s skill or judgment bv reason only that the buyer supports 
alterations in tlie mode ol manufacture, or the use of particular 
materials, if such alterations or materials, even where they are the 
cause of the unfitness, are adopted without olijection by the manu- 
factureI■^ Hut wliere it is part of the (‘ontract that the goods shall 
be made according to a certain style, shape, or form, or of specified 
materials, tlie buyer relies upon bis own judgment as to the sufficiency 
of the plan, style, etc., or of the materials for effecting the purpose 


1 .Tones v. Pa^lgett (1890) *24 Q B D 
650 

2 Crichton T. Love (1908), 10 F. 818, 
Court of HCHmon. 

8 Ohaproinere v. Mason (1005), 21 
8imes L, R, 688, C. A. (venhct tor 
defomlant .set asulo and new tiial 
ordered). 

i Saleot floods Act, 1893, lltli Edo. 
p. 65. 

6 Wallis V. Rufisel), (1902) 2 Ir. Rep. 
686,ttf p. 61t 0, A., 

6 Emmorton v. HatthewK (1862), 7 H. 


N. 586 ; Huiith v Baker (1878), 40 L. 
T. (N. S) 261. Bnt an to provimons 
bought by description, see Bigge v. 
Parkinson. (1862), 7 H. N. 966. 
8*<e the whole question drscUMsed in 
Waths V. Russell, supra. 

7 Medway Oil and Storage Co. Ltd. t, 
Silica Gel. Corp. (1928), 88 Coiti. Cas. 
196. 

8 Joseph Mayr v. Pbaiii Bhtishan A* L 
B, 3939 Oal. 2l6=^'(19S8) 2 Cal. 88. 

9 H«ll V. Bnrke (ISSO) 3 O'. 1 . B. J65 
(0, A.) 
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coDtemi)lat^d, The only liability then of the manufacturer is to 
execute the work according to the plan etc, and in a workmanlike 
manner and to exercise due care and skill in the selection and 
testing of the materials in the absence of an express engagement on 
his part to produce goods which will be adopted to the buyer’s 
purpose*. 

According to S. H» (1) there is an implied condition that the 
goods should be reasonably fit for the particular purpose for which 
they are required and a purchaser, if he does not find the goods to be 
reasonably fit for the purpose for which they are re(}uired, is legally 
entitled to reject them^. 

Sale of an article under its patent or trade name—proviso to 
sub-section (1). 

This corresponds to the repealed sectnni llo of the Indian 
Contract Act. The principle of it was expressed thus in Bristol 
Tramways v Fiat Motors Ltd,,^ by Parwell, L J. 

‘If a man ordetfl lu exprcfls terms an article tiiown by a patent or trade name 
under that name, and gels it, he cannot complain that it ^vlll not answer sonje spociiic 
purpose lor which he wanted it even although he told the ventlor beture he ordered it 
the purpose for which he reqiuied it.’* 

The corresponding pioviso in section 11- of the English Act 
was based on the decision in Chapter v. llopkitis* In that case the 
plaintiff was the patentee of a furnace and stove having an apparatus 
constructed to consume its own smoke. The defendant, a brewer, 
wrote to him : “Send me your patent hopper and apparatus to fit up 
by brewing copper with yonr smokp>-consnming fiirimce.” The 
furnace and apparatus were sent, and proved a failme in defen¬ 
dant's brewery. Prom the very terms of the order and from conver- 
Saf<ionH with the defendant the plaintiff'knew that the aiiparatus was 
‘'|o be Used m a brewery. Held, that, though the machine had faileil 
'ki Ite object, the plaintiff could recover the price of it havingsnp])lied 
what was ordered. Parke, B, said : “The purchase is of a defined 
and well-known machine The plaintiff has perlormed liis part of 
the contract by sending that machine ’’ 

As already observed", where a buyer <lefines the sjiecitic article 
or the class of goods he requires to fulfil his purpose, he buys on his 
own judgment, although ho communicates to the seher tlie particular 
purpose for whicdi he wants the goods, and he must take the risk of 
their adaptability. In such a case the buyer’s purpo.se is not an 
essential element of the sale, but is merely his motive in purchasing. 
This principle has been specially adopted by the Act, with regard to 
a limited class of goods [ though it un<lerlies the general provisions 
of section 10 (l) ], in the proviso to section 10 {l)^ 

The proviso does not cover the case of an executory contract 
for the supply in bulk of manufactured goods, such as coal, though 


1 Beniamin on Hale 7th Edn, pp. 662, 
668 adopted in Camrnol Jjaird Oo. Ltd. 
V, Mangenese Broime Oo. Ltd., (1938) 
2 K. B. Uh 

2 Bamtto v. Bruce, Ai,B. 1939 Nng, 19. 
$ (1910) 2 K, B. $81 (Cf.) jaineapie v, 

Chaney, (1890) 2 Q. B. 69 of 


ooaN under a particular huown des- 
eriptuni—not a mo of safe of article 
under ita patent or trade name), 

4 (1888) 150 E, B. 1484 ; 51 H. B, 650. 

5 Bee page aupra. 

6 See Benjamin on Sale, 7th Edn^ p. 

m 



d0C.l^ SALU ok tHAOE NAME 

the terik^ of the contract may require them to be of a description 
known in the traded “ It is intended to meet the 'case, not of the 
supply of what 1 may call for this purpose raw commodities or 
materials, but for the supply of manufactured articles—'steam ploughs 
or any form of invention which has a known name, and if bought and 
sold under its known name, patented or otherwise.^’ 

' Explaining the scope of the proviso, Parwell L. J. observed in Trade 
Bristol Tramways, etc,, Co, v. Fiat Motors^: name 

“Thib 111 opinion, be confined to articles which have in fact a iiatent 
01 trade naui ‘ nndei Which thej can be oiderod. B> AS patent shaving machine 
I mean a Known aiticlo dealt in undei that name It le one thing i<i order an 
article knowh a* a Fiat omnibus, an ordei which is intelligible only if there be such 
an arhvk ktwnrti to the public <>i the (lade, it is <|Uite another thing to oidei an 
omiuhUs to fee made by the Fiat Company, although m the latter case that company 
might adopt patterns and devices ^^hlch wore its own exclunive propeity : the former 
IS within the puiviso, the latter m not An omnibus made by the Fiat Company may 
well bo desciibod as a Fiat omnibus, but such nomenelature does not necessarily 
constitute a trade name within th(3 Act; it it did, a iiinnufacturcr could always get 
the benefit of the pioviso by labelling all the goods made by him with his own name, 

A Umlp nntne hna to he acquved hp met, and uhether U has ot has not been so acqutr- 
ed ts ii quet,(ion of fart tn each cake." 


And it docs not necesbarily follow that, because the contraci is 
lor the sale of a specific article under its patent oi other trade name, 
even when that name has been acquired by user, there is no implied 
condition as to its fitness for any jiartu nUr purpose. For although 
a person may order an article under a patent or trade name within 
the meaning of the proviso, yet li at the same time that the order is 
given he makes it (dear to the seller that he is relying on the seller’s 
skill and judgment to insure that the article shall be fit for the 
particular purpose, tlie proviso has no appluation. and the buyer is 
entitled to the bmietit ol the piovisions of siib-seetioii (l)^ In that 
ca^e ( Baldrcy v. Marshall ) the ))la’ntitf aiiplied to the defendants 
for a motor car suitable for touring. The defendants said that the 
Bugalti car, their speciality, would suit, and showed the plaintiff a 
specimen The plaintiff then ordered an ‘‘eight-cylinder Bugalti car.” 
The car delivered proved to be iiri'^uitable for touring purposes, and 
the plaintiff claimed to reject the car and recover back the purchase 
money Held, that he could do so The mere fact that the car was 
sold under its trade name did not necessarily bring the case within 
the proviso to section 11 (l) so as to exclude the implication of the 
condition^of fitness. Baukes, li J stated the test thus : “Did the 
buyer specify it under ihs trade name in such a way as to indicate 
that he is satisfied, rightly or wrongly, that it will answer his pur¬ 
pose, and that he is not relying an the .skill or iudgment of the seller, 
however great that skill or judgment may be ?” And he put three 
cases : (1) Where the buyer asks for an article for his purpose and 

the seller supplies one having a trade name ; (2) where the buyer 
says, “ I have been recommended such a trade-name article. Will 
it suit ill these cases the proviso does not apply : (3) Where the 
buyer says, “ I have been recommended such an article as suitable 
.... Please send it in this case the proviso applies. 

1 Glik&pk Brothers k Co. v. Cheney 1107 (0. A.) 

Kggar & Co., (1805) 3 B. 59. 8 Bsldrey v. Mftj shall, (1936) 1 K. B. 

4 U910) 3 K. B. 881 j 79 L. J. K. B. 260 j 9i L, I K. B. 193 (C, A,) 
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Ther^ may, of course, be an express en^gassement by the seller 
lo supply a patent article to be fit for the buyer’s purposel 

The terms of the proviso show that it does int apply except 
to the patent or trade article itself. A ('oiidition of the fitness of 
articles supplied which are necessary to the use of the patent article, 
may sometimes be implied. Thus where the patentee of a particular 
gas installed a gas plant, but misralculated tlie size of the plant:, so 
that the lighting and heating was wholly insutticieut in quantity, 
but there was no failure in the quality ot the gas itself, it was held 
that a condition should be implied as to the fitnes'^ of the plant, and 
the proviso to section 14 (l) of the Kngiish A(‘t [ corresponding to 
section 16 (1) of the Indian Act 1 did not apply^ 

The condition or warranty as to fitness is not, of course, implied 
in favour of a third person not a party to the contract of sale, between 
whom alnd the seller there is no privity of contract To render the 
seller responsible to a third person, the latter must show either 
fraud on the part of the sidler, or a dut> to liiin to take care that 
the thing sold is fit* 

The second exception—sub-section (2) -merchantableness. 

Sub-section (2) embodies the second exception lecoguizcd at 
common law to the maxim carnal emptor. It lays down that where 
goods are bought by description from a seller who deals in goods of 
that description ( whether he is the mariufaidurer or producer or 
not), there is an implied condition that the goods shall be of 
merchantable quality. Tf, however, the buyer has examined the 
goods, there shall be no implied condition as regards defects which 
such examination ought to have revealed. Tims whereas at (mmiuon 
taw the implication of a condition that llie gooiK were ol merchan¬ 
table quality did not arise if the buyer bad an o])j)ortuiiity to examine 
the goods, under this section it will only be negatived il the buyer 
has actually examined the goods. Again, nndpr tlie Act the seller 
is liable for latent defects which rendered the goods uinnorchantable, 
even if the goods are examined by the buyer, although at common 
law it was at least doubtful if the seller was so liable. 

iTbe rule laid down in this sub-section is thus reduced to this : 
In the case of goods sold by dc.scriptioii by a seller wlio deals in .Midi 
goods, he is always, in the absence of agreetnenf to the eontravij, 
responsible, for latent delects in the gmxls winch rcmlm* them 
unmerchantable, whether the buyer has examined them or not, and 
for all such defects whether latent or discoverable on examination in 
cases where the buyer has not in fact examined the goods. Where 
the buyer gets opportunity of inspection but examines the goods 
superficially, he cannot complain of defects which reasonable and 
more thorough examination ought to have revealed^j 

It is to be remembered that the proviso to sub-section (1) does 
not apply to this sub-section, and the implied condition as to 
merchantableness applies to all gt>ods bought from a sellrjr who deals 

1 See Beajanmi on Snle. 7th Bdn, p, 665 3 Sec BcMijarmn on Saie. 7th Bdn., p. 66$ 

and the casch (nte<i Iherqpnder. and the authoritien cited therein. 

2 Paterson v. Newman (1908), 28 N. Z. 4 Tborneti k Feiir v, Boers & Son 

i:^. K. 2ja (1919) 1 K. B. 486 : 88 L. J. K. B. 68i 
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in g)t)ods of that description, whether they are sold under a patent or 
trade name or othervvise\ « 

As to when goods are saui to be bought by descnplion* see 
notes to section lb. ante. The “quality"’ of goods includes their 
state or condition^ 

The term ‘bnercdiantahie" has not been defined in the Act. Merchant- 
Goods are of merchantable (piality if they are of such quality and m ^hle 
such condition that a reasonable man, acting reasoiialilv, would, after qnality 
a full examination, accept them under the circumstauces of the <‘ase 
in performance ol the otl’er to bu> them, vviiether he buys for his 
own use or to sell again^ 

^‘Merchantable qualit\ ” does not cover legal title to goods or 
the legal right to sell. In Permani it Co. v, WehC the 

defendants sold tonic water to be shiiqmd, as thev knew, to the 
Argentine. The water contained salicj lie acid Argentine law 
prohibited the sale of food or drink containing that acid, and the 
tonic water was condemned on arrival. Held, that the fact that by 
the local law the goods were unsaleable in the country in which the 
defendants knew that they weio to be sold was not a breafdi of the 
implied condition tiiat the\ should be ot merchaiitabh* quality.'" 
“Merchantable quality’' means that the goods comply with the 
description in the contract, so that to a imrcliaser buying goods of 
that description the goods wouild be good tender, it does not mean 
that there shall in fact be persons rea<lv to buy the gooiK I do 
not think “merchantable (pmlity'' means that thcie can legally be 
buyei's oi’tlial article. Ifthcgnnd.s are <d the contiact desiuiption 
the possibility of legally making a sale ol them <loes not in ni> view 
come within the expression "incich.intable (jualitN^ 

Under sei tion lb (2) and tlu* pro\iso iheieto. in tlie case of a Latent de¬ 
sale by description, the implie<l 1 oiidition extemis to mei\'haritabjlity fects and ’< 
less patent defects The ilefeets c<)nteuii)lat(Ml !>> section lb 2) are patentde- 
those “apparent on reasonable examination” wdthin the meaning of fecta—die- ^ 
section 17 of the Act. The im])lied warranty will be excluded only tinefion i 
as regards any defects wdiich a buyer ol ordinary diligence and \ 

experience Avouid have detected by diu' diligence, in the use of all ? 

ordinary and usual means. If merchant possi^ssed of onlinaYv skill, I 

using due care and diligtuice. would not lin\e thought ol the existence J 

of the particular defect winch gives rise to the action, such a defect f 

would lie a latent o’ hidden detm t as distinguished from a patent 
defect and for such a latent delect, the seller is liable under the 
Bection (l). 

k 

A contract for the sale of C(‘rtain skins fu'ovidotl infer alia ^ 

that the skins W'ere “ to be ol lair aveiage (juality ” of desc.ription i 

and to be passed by Messrs. Gordon Woodrotfe & (Au Ltd.,'' Madras ^ 

1 Bristol Tninuvayh Co v Fiat Motois, Mli, (iloio(*.tivo bojtlo ot ginger bevu'). ^ 

Ltd., (1910) 2KB 831, C A. i (1922) 1 K. H 65 ; 91 L J K. B. 228 " 

2 See section 2 (12) ftoto (C A) 

3 Per Farwcll. L-J lo Biihtol Traoiwny*'. 5 A M. Nf Khoyoy tfe Co \. Cordon ^ 

et(^. Co, V. Fiat MotorM, (1910) 2 K B \V(o>dr<*flre Co, A IB, 1937 Mad. ^ 

831, atBil; 70 L *1 K H. 1107 {C 40 *‘l b 11.(19)7) Mad. 497 -1001. i 

Ad , Morolli \. FiUdi and Uiimoo^j, (I. 013. 

(1928) 2 K. B. 030 ; 97 L. J. K. B , ' 



I 

Si'oods 
Mch can 
>e made’ 
ftetcbant- 


2U IK&IAjt SAtlE 0^ <JOODS AOf 1^14 

(buyers) as such. The goods were inspected, approved and accepted. 
The goods were then sent to England ; but when they were put to 
work, it was found that there were defects in the skins, which were 
not revealed on examination of the skins in the dry salted state. In 
a suit by the sellers for the price of the skins, the buyers counter- 
claimed for damages on the ground that the goods supplied did not 
fulfil the description in the contract 

(1) that the sale being one by description governed by 
section 16 of the Act, there was an implied' condition as to the 
quality of the goods ; that the fact that the goods had been passed 
by the buyers did not end the matter, and that the superadding of 
the provision as to inspection did not reduce the importance of the 
independent undertaking as to quality; (2) that the defects discovered 
being latent and not patent defects, the sellers were liable for the 
satne; (3) that the express condition in the contract that the skins 
“ are to be of fair average quality,” gave the buyers a higher right, 
apart from the implied condition under section 16 (2), that the 
buyers might treat the condition as a warranty, a breach of which 
would give rise to a claim for damages, although they would be 
precluded from rejecting the goods ; (4) and the buyers having 
accepted the goods were entitled in the suit by the 861161*8 for price 
of the skins to counter-claim for damages*. 

The buyer is not entitled to treat the goods as unmerchant¬ 
able merely because they are not fit for some particular purpose; for 
if goods are sold under a description which they fulfil and if goods 
under that description are reasonably capable in ordinary use of 
several purposes, they are of merchantable quality within the 
meaning of the sub-section if they are reasonably capable of being 
used for any one or more of such purposes, even if unfit for that one 
of those purposes which the particular buyer intended^ 

Thus, where barley, sold under the description of feeding 
liarley, was found to be useless as food for pigs, owing to its having 
beerin attacked by a fungus, but was still capable of being used 
as feeding stuff for other animals, it was held that it was not 
unmerchantable^. 

Goods are not merchantable merely because they can be 
mad^ merchantable at small expense. They must, as a whole 
( subject to the rule of de minimis non cnrat kx ), be merchantable 
at the time of the seller s tender. Thus in the case of Jackson v. 
IMax Motor & Cifcle Co.* there was a sale of a quantity of 
motor bonis by instalments. The first instalment was accepted, but 
the second contained a substantial portion of horns which owing to 
bad packing were dented, while others were owing to careless 
workmanship badly polished, and by reason of these defects they 
were not saleable. The buyer was held entitled to reject the whole 
lot, although it would have cost but little to repair the dents, and to 
polish the horns properly. 

3 A. M. N. ISlhoyee A Co. v. Gordon Eilm (1929) 35 Com, Cag. 90, at p. 

Woodroffe & Cu., A. I B, 1987 Mad. 102 ; In re Audr&w Val© A Co. A. I. R. 

40=-I. I*, li (1987) Mad. I 1932 Cal 879. 

0>813 4 Ibid ; see also Jones V. Padgett, auprn. 

9 Canada Atlantic Gram Export Co v. 5 (1910) 2 K. B. 987, 0. A. 
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The following further examples by way of ilksirations may be 
studied with advantage 

(1) Sale of certain “bales Manilk hemp ” expected to arrive 
on ships named. The vessels arrived, and tbfe hemp was delivered 
damaged, so as to be unmerchantable, but being still properly 
described as Manilla hemp. Held, that the seller was liable and the 
buyer was entitled to recover the difference between what it fetched 
on being lesold with all faults and what it would have been worth if 
it had been shipped in proper condition. In everv contract to supply 
goods of a specified description, which the buyer has had no 
opportunity to inspect, the goods must not only answer the description, 
but must be saleable or merchantahh under that description^ 

(2) In Thornett & Fehr v. Beers dt Son^ where the buyer’s 
agents though offered every facility of inspecting the barrels of glue 
inspected the outside only, Bray J. held that the buyer having partly 
relied on the description had bought the glue “by description” and 
must be held to have examined it. They were satisfied by their 
inspection of the barrels, which, if opened, would have shown the 
condition of the glue. Moreover, under the Act a full examination 
was not necessary. Accordingly, no condition of merchantable 
quality could be implied. 

(3) In Peer Mohammad v. Dalooram'’ wliero black yarn was 
purchased and the same was found damaged by white ants, it was 
held that the condition regarding merchantability was broken. 

(4) In Main & Co, v. R. ]\ A. Firm^ where out of a bale of 
1,000 pieces 9/10 was found to be damaged (moth eaten), it was held 
to be a breach of a condition. Kimilarly, where cement was 
damaged by sea water®, or beer contaminated with arsenic^ or dates 
contaminated with sewage’the condition as to merchantability was 
held to have been broken. 

(5) In Grenfell v. Meyrowifif Ltdf the iilaintiff' purchased in 
1932 flying goggles gescribed as fitted with “safety glass lenses.” 
In 1935 he was involved in an accident in which he suffered infer 
alia an injury due to a splinter from the goggles entering the eye. 
The evidence was that the glasses supplied was known in the market 
in 1932 as “safety glass lenses.” It was held that there was no 
warranty of absolute safety and that the plaintiff got what he 
purported to buy and there was no evidence of unmerchantability. 

(6) In the case of sale of tyres by a person who is the distri¬ 
butor of Continental Solid tyres, and those tyres only, there is no 
implied condition as to the fitnes.s of the tyres for any particular 
purppse, though the goods sold must be of merchantable quality. 

Where purchase is made of kkithal ghee and sold as kaithal 
ghee and which is ghee, S* 16 (2) of the Act applies and 

1 hnm V. B. 8 Q. H. 197 ; 87 6 Wren v. Holt (1903) 1 K. B. 610. 

L.^T.Q, B. 89. 7 AefarA Co. v, BlanMl (1896) 1 Q. 

9 (1919) 1 K. B. 486. B. i%$. 

8 17 I. C. 655«(1918) 86 % 1.1 180. 8 (1936) 2 A. B B. 1818, 

4 A, I. a 1928 Mid. 262 =*69 I. 0. 896. 9 Globe AotoiuoWJe Co. v. C A. K. 

5 Moutreil Light, Heat A Bower Co. v. Mwter, 16t I. 0. 12 «8 h «. 81. 
jStedfwick (1910) A, C. 698. 
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there k only implied condition that the goods sold shall be of 
merchantable quality and not that it shrmld be pure ghee.^ 

Section 16 (2) applies to specific goods. 

It will be observed that there are no words in section lb (2) to 
confine its operation io unascertained or future goods; indeed, the 
fact that the sub-section contemjilates the possibility of the goods 
having been actually examined shows that specific goods are not 
excluded®. In Wren w HoW. the plaintiff' entered a public-house, 
licensed for the sale of beer to be consumed on the premises, knowing 
that all the beer sold at that house was supplied from H’s brewery 
and with the object of getting H’s b^er because lie preferred it. He, 
however, only asked for beer genernlly. The beer supplied contained 
latent quantities of arsenic, \\hi<‘h made the plaintiff ill. The jury 
found that the plaintiff’did not rel> on the belondant’s skill or judg¬ 
ment under section 14 (1 ) of the English Act. It was held by the 
(^urt of Appeal that judgment had been rightly entered for the 
plaintiff*, on the ground that he had bought goods from a seller who 
dealt in goods of that description, and that there was an implied 
condition that the> should he ot merchantable quality. 

The sub-section applies onh tospecillc goo^lssold b> description 
and not otherv ise. 

Condition or warranty implied from usage -sub-section (3). 

This sub section contains tlie same rule as tliid embodiiMl in 
obi section 110 ol the Imlmn Contract Act, and is based on tlie 
decision in Jonf^ v. fn tliat case there was an action for 

breacdi of a war rant \ of ((ualiti It was sjiown that in auction sales 
of certain drugs, as pimento, it \\^i^ usual to state in the catalogue 
whether they w^ere sea-damaged or not, and in the absence of a 
statement that they w^ere sea-dconaged, they would be assumed to be 
free from that defer t. Fair samples had been show’ii, but sea-damage 
could not bo daterted by oxamiiiation. The (*onit held, on this 
evidence, that freedoin from sou-damage was an implied warranty 
in the sale. 

Section 1)2,proMdes foi the converse ease of an implied 
condition or 'warranty being excluded b\ usage, if the usage is 
binding on both partie'^ to the coulravl. 

it was lield in Homhatj United MeeihunfU to. v. Doofnbront 
that an impoiting firm which accepts a commiHsioii to order ont goods 
from Europe at a sper ified late, and nndcitabes that the goods will 
be invoiced to the mdentor at that rate, does not, m the absence of 
proof of usage to the contrary, fulfil its contract by offering to the 


3 Mfldhuriudaii Dam v. Ham KiMhuu Das 
1948 A L. W ;ji5, 

2 Benjamin on Sate, 7th Bdn, j) 670. 

8 (Ito) 1 K. B 610 ; ct, Mnrt'lh y. Fitch 
A CUbbonH (19ii8) 2 K. B 686; Oed- 
dhfg V. Mowh (1920) 1 K B 866, 
which sb<w that the cmuJitiontj under 
(1) and {%) apply nut 
only to the goodfci sold, bat ahO to 


goo<ls tluit are usHcntittHy nccetjsaiy to 
the deluery and uwe ot tho goodB 
sold, as bemg “ supplied under the co¬ 
ntract ot 

4 (1903) 1 K. B. 610, 61^5 see also 
SyeiH Jones, 2 Ex. Ill ; 74 E, 11, 
535. 

6 (1887) 12 Bom 60. 
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Sec. 113 

iiidentor goodn pro(^iir 0 d in Bombay from another ftrm in Bombay, 
thcmgh they answer the description of the jjoods in the order. 

See further notes under section 62. 

Effect of express condition or warranty on those implied— 
sub-section (4). 

This sub-seetiondays down tliat ‘au express warranty or condi¬ 
tion does not ne^irative a warranty or c( ndil ion implied by this Act 
unless inconsistent therewith,’ Jn Bigoe x Parkinson^ the defendant 
had made a written offer ‘'to sniiplv >onr shi]), The Queen Victoria, 
to Bombay, with troop stores, r/?., <lietary, mess, utensils, coals, etc., 
at £6 15s. bd. jier head, jinaranteml to pass survey of the Honourable 
East fiidia C’ompany's oflficos, and alho jiuarantee the quantities 
(qualities) as ])er invoice.” The plaintiff’accepted this offer. In an 
action by the plaintiff aixainst the defendant foi- supplyin^i stores not 
reasonably hi for consumption by the tnops. it wms contended l^y the 
defendant tint the ev])ress condition in the contriu’t excluded any 
implied condition : but tins was overruled, the court linldinjr it to be 
an exj)ress ('oodition annexed to that ordinarily implied for the 
benefit of the Imver to iz^ard himself aerainst anv rejection of the 
jioods by the otlb'er.s of the East India <'ompi■nl^, but tjiat it would 
he otherwne if il i*onld lie naflnn'ed fiom tlie (’ontiact that the 
provisions wer*^ lo !)(> snpphfd to tfie sjifKf.nInm of the Kasf India 
(lompanv's officers so that theij irere to he the side judges whether 
the ])rostsions wen* fit for tin* purjiosn intiMided. loi snefi a condition 
would he inmnisisjont \^illl tin* afi^ohite ( ondition as to titness implied 
hy law. 

In the case of a sale (d a horse wlieie the Inner insisted upon 
a veterinai’N doctors ceifiticate and tli(‘seller furnished one, Ir was 
still liahle toi lireacli of warrant\ as to Die soundness of the 
horse^ 


Where there is an e\))r(*ss s.de l)\ sample tlie implied condi¬ 
tion o| mercliantalile quality is not exeliidod with rejorard to 
latent defectsh 

An express teim. liowevei, will n<»t he extended liy lmp]i(‘atio^^ 
and if it he iiiconsisteni wiDi a teim impliod In 'lav\ it will prevail 
and the term nsualh mipheif will lie nenutived. 

ty. section G2 jtjox/, wliiidi provides that an implied warranty 
or condition may he ne^hitived or varied by express ajrreement. 

Hire-purchase arrangement—breach of warranty of fitness. 

At the time of a supposed purchase the purchaser entered 
into u hire purchase auremnent of (juite a common kind with a 
finance * cmnpan.v. The document recorded the relationsliip of 
hii'e-purchase between the hirer and the owner in the form of an 


1 7 H, A N. 055 , SI I Ex. 801. sou, (1868) L K. 4 Exeb. 49, at p. 53 ; 

*2 O’Gracly v. Herbert Winn (3912) 9 A. HaUliy v. Marshal,! sopra, Compare 

L J. 285^14 T. a 136. Wallis v. Pratt {19ll) A. C. 394. 

8 Drnmmnml v. Van Inpen (1887) 12 4 Diek'^on v, Zizmia (1851) 10 0. B. 602, 

A|)p. Ca». 284 ; aee also MoUy v. Urep- 84 K, ll. 739. 
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offer made by the hirer on a printed form signed by the h***^^*’ 
may 11,1988. On the same date a document purporting to be an 
invoice was signed by the dealer purporting to invoice the apparatus 
to*the hirer. In an action by the hirer against the dealer alleging a 
breach of warranty of fitness of the apparatus it was contended that 
the transaction was a sale and not of hire and that the defendant was 
liable as vendor for the breach of the warranty, ifeld, that the con¬ 
tract was one of hire purchase and the issue of* the invoice did not 
make it one of sale and the action must fail^ 


* 17. (1) A contract of sale is a contract for sale 
by sample where there is a term in the contract, express 
or implied, to that effect. 

(2) In the case of a contract for sqle by sample 
there is an implied condition— 

(a) that the bulk shill correspond with the sample 
in quality; 

(b) that the buyer shall have a reasonable opportunity 
of comparing the bulk with the sample; 

, (c) that the goods shall be free from any defect, 
reiidering them unmerchantable, which would not 
be apparent on reasonable examination of the sample. 

' Sale by sample. 

Before the pas.sing of the Kiigli^h Snie of Goods Act, 1893. 
it W 0 S held that on a sale by sample the nidy warranty was that the 
sample was fairly taken from the bulled 'Fhe porchaMer suing for 
damages on the ground that the bulk did not correspond with the 
sample bad then to establisli either a wairanty or a false and 
fraudulent representation that the bulk was eijiial to the sample. If 
he relied on an implied warranty, the implication liad to be based 
on facts other than the mere exhibition of the sample- If he relied 
On a mi.srepresentation, he hatl to prove that it was false to the 
knowledge of the vendor^ It was formerly a question in each case 
whether the term that the goods should corre.spond with the sample 
was a condition entitling the purchaser in breach of it to rescind the 
contract, or merely a warranty giving him a right of action for 
damages ; and on the sale of specific chattels tlie letter construction 
prevailed^ Abbot (\ J. observed iu Parker v Pill me/ : ‘'The 


1 Drary v. Baokland, Ltd. (1941) 1 All. 
E. B. 269 (C. A.). 

* Analogous law. 

Section 16 of the Eiiglieh Kale of 
Goods Act, 1893, which is tho same as 
seotimi 17 of the Indian Act. 

Old section 112 of tho Indian 
Oontrnct Act, 1872, which lan as 
tollowH :~ 

*‘On the sal© of goods hy sample, 
thoiV is an implied waviAnty thiit the 


bulk iH cqnal In quality to the sample.” 

2 Sayers v. London and Birmingham 
Flint Glass Co., 27 L. J. Ex. 294. 

3 Ornirod v. Huh, H M. A W. 661; 14 
L. J. Ex. 306; Freeman v. Baker, 
3 t,. J. K. B 17 ; Moons v. Heyworth, 
30 L J. Ex. 177. 

4 Heyworth v. Hutchinson, 36 L. J Q 
B. 270. 

5 (1821) 4 B. A A. 387 : 23 B B 813. 
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woMs Iper sample’ introduced into this contract, be considered 
to have the same effect as if the seller had In express terms 
warranted that the goods sold should answer the description of a 
small parcel exhibited at the time of the rule,” and that as a general 
rule “the purchaser may reject the commodity if it does nol 
correspond with the sample”, but, as in other like cases, not after 
he has occupied the goods or dealt with them as his own'. Again, 
at common law it was held that the buyer is entitled to reasonable 
facilities for inspecting the bulk independently of any local or trade 
usage to that effect^ and if there js any latent defect in the sample 
which, if present in the bulk, would render the goods unmerchantable, 
the sample is to be taken as if free from it^. The same result is 
now arrived at through the combined operation of sections 15 
(2) fa) and 11 (c) of the Act of IBOS [corresponding to sections 17 
(2) (fl) and IB (2) of the Indian Acl]. 

“Sale by sample”, should bo distinguished from “sale by sample 
as well as by description”, in wdiich case it is not sufficient that the 
bulk of goods corresponds with the sample if the goods do not 
correspond with the description^ The sample in such cases is 
looked upon as a mere expression of the quality of the article, not 
of its essential character In Nichol v. Godffi\ there was sale of 
foreign refined rape-oil warranted only equal to sample. The oil 
tendered was the same as the sample but it was not “foreign 
refined rapo-oil” being a mixture of it and another oil. It was held 
that the seller was liable/ 

If a sample is exhibited at the time of the contract, a question 
may arise whether the <le.scription or the sample was intended to be 
e.ssential The latter case is not stiicily speaking a sale by sample 
within the Act, and it is sufficient if the goods correspond with 
the sample : in the former case they must answer the description as 
weU^ The question which of the two was to be “the touchstone of 
the contract” depends on the intention and obiect of the parties 
issuing the sample^ (reneralK the description i.s the more important, 
as it goes to the nature of the goods, whilst the sample deals more 
with the quality’. Evidence is abniissible to prove that the 
sale was Ijy sample though tlie contract is written and is silent 
about it'^. 

Section 17 (2) now piovides that in the case of a contract for 
sale by sample there is an implied condition— 

(a) that the bulk shall correspond with the sample in 
quality; 


1 (1821) 4 B. & A. 387 ; 28 It. K. 313 

2 Lorymer v. Smith (1824 1 B '1; 
Poleiighi V. 1)OT««4 Milk C'o. (1904) 30 
Cora. Cfts. 42 ; E. Clemens Hoi st Co. v. 
Hidden Brothers (1912) A. C. 1ft. 

3 Heilbutt v Hickson (1872) L. K. 7 C. 
r. 436. 

4 See also Josling v. Kingsford (1863) 
18 0. B. (N. 8.) 447; Jones v. Just 
(1868) h, R. 8 Q. B. 197. 

$ Section 15 of the Act, 


6 Mody V Gregsou, L. R. 4 Ex 49 ; HiJI 
V. Smith, 4 Taunt 520 ; Meyer v. 
Everth, 4 Cnmpb. 22 ; Gardiner v. 
Gray, 4 Camp. 144; all csEses of written 
contracts which were silent as to the 
»alo being a sale by sample. 

7 Niehol V. Godts, supra. 

8 Syers v. Jonas (1848) 2 Bxoh. Ill; 
sale of tobacco ; Borrowman v. Roeeel 
(1864) 16 0. B. N. 8. 58. 
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(6) that bpiyer shall have a reasonable opportunity of comparing 
the bulk with the sample; ^ 

(c) that the goods shall be free from any defect, rendering 
them unmerchantable, which would not be apparent on reasonable 
examination of the sample* 

The word quality has been defined in the Act as including the 
state or condition of the goods | Vide Boc. ‘2 (12) 1* 

When is sale by sample ? 

According to sub-section (1), in order that a contract of sale 
should be a contract for sale by sample, it is necessary that there 
must be au express or implied term to that effect. When the 
contract expressly pr(>vi<les that the sale is by sample, there can be 
no dit!iculty^ Where the contract is silent on the point, the term 
may be implied by the usage of the traded 

The word * sample*' has not boon detined in the Act. “The 
otBce ut a sairijile IS to present to the C} e tlio leai meaning and 
intention of the parties with legard to the subjcctmatter of the 
contract which, owing to Ihc imperfection of language, it may be 
difficult or impossible to express ill words The sample speaks lor 
itself. But it cannot be treate<i a.s su> mg more than such a sample 
wpuld tell a merchant ot the class to which th(‘ buyer belongs, using 
due care and diligence, and appealing to it in the ordinary way. and 
with the knowdedge possessed by merchants of that class at 
that 

As lias already been referred to above, it must not be assumed 
that ill all cases where a sanqile is exliibited the sale is a sale '‘by 
sample.“ The seller ma\ sliow a samjibc but deidine to sell by it, 
and rmpiire j he buyer to iiHpoci the bulk at bis (»wn risk; or tlie 
buyer may decline to trust to the sample and the. iinidied condition, 
and j'cquirc au e.xiiress (‘(mditom or w'arr,iiit>, in wdiitdi case 
there is none implied: or tiie c(mtr.u't may be in wilting, making 
no mention of any sample'*. 

Thus ill 7'//c V. Fljnimfrr', where the sedier e.xhibited a sample 
of “sas.safras wood,’’ and the buyer mspccted it. and bad skill in 
the article, and the seller then in the sale not dosciibod the good.s 
to bo “fair merchantable sassafras wmod,” it was held not to be 
a sale by sample, but a sale by description, with expre.ss condition 
that the wmod should be what was understood by “sassafras 
wood.” 

In (hrdini^r v. Oratj^^ tlie sale wms of goods described in 
the .sale note (which did not refer to any samplej as “waste silk”. 

1 V. Nicolopulo tlB60) H 0. H. br dwcovored on oxtuuiiiftUoii of the 

(N. K.) im ; 125 11. m 683 (hnlo ul samiso. 

wboatl 1 b«oHioijnimn ou Sale, 7Ui ®bi, p. 

2 SyerH v. Jooan (1848) 2 Kxclo Ui ; 76 676. 

II. H. 515 5 d Vamp iOi , l l H K. 809, 

8 Lord Miumagbten in Lrummood 0 4 <3au)p. 1M : 16 U, ll. 761 ; Hco alHo 

. V. Van (I8v87) 12 App Va** 281 v Kvorth, supra JliisseH V. 

At p, 207 ; s»1h oI IwiIIh by «amp|o com Nmolojjiilo Mipra. 
tauiirig JAteut rlefo<jt« whioU coaid uot 
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4 sample was shown but it wan ubt held to be a sale by sample. 

sample was not produced as a warranty that the bulk 
corresponded with it, but to enable the purchaser lo forma reasonable 
judgment of the commodity.*’ 

Agahn provided a specimen of the goods sold has been in 
existence on the basis of winch an offer was accepted, the sale 
remains a sale by sample, notwithstanding the disappearance or 
destruction of the .specimen. Though the specimen has turned 
into formula the otfer and acceptance must be regarded as having 
been made on the basis of tbe accepted s])ecjuiend 

Implied conditions in a sale by sample. 

{a^h] the case ot a contiact for sale lij sample the tir.'st 
implied condition is that the bulk shall cnirc->pond with tlie sample 
in (juality.^ As has already been oliseiwed^ the older cases held that 
the term that the bulk .shall agiee wilh llie .sample was a w'arrauty. 
oollaleral to the contract^. But Blackburn ,1. in a case wlieri' good.s 
were guaranteed ‘‘about miual to sample" said* ‘’genciall\ speaking, 
w'heii the contract is as to an\ goods siuli ^a clause is a condition 
going to the essence of tlie contract, but Avhen the contracit is a.s 
to specific goody the clause is only collateral to tlio contract, and is 
the subject of a cross action, or matter in reduction of flamages”*. 

Mr. Benjamin, after reviewing the cases, arguiul ihal the buyer 
uiigld always reiect tlie goods il the bulk did not (luiespond >\jtli 
the sample, uiilesvs (1) lie had linallv aCceptcii them. oi (‘J) the 
contract related to sixuutic goods the iiropcrtx in which had passed 
to him’. The Act adopts this Mew by describing th(‘ teim as a 

condition and not a wanantv, thouch the pailies ma\ agree 

that the term shall be iie«it(Ml hn a warrant\ and md as a 

condltlon^ 

^^Where an a\erage sample was taktui (d’ a lai’gi' (piautity of Average 
goods' (beans) contained m a number of packagi's b\ diawing sample 
samples from all tlu' juu k<tg('*> and lion mixing them logtther. it 

was held that the purchasei could not reject au> of the ])ackages 
on the ground that thcff were inieilor to the a\ciage, nor I’ecover 
for the ditfercnco in \alue on that ground; that the true test was 
whether, if the contents of ail the packages delivered were mixed 
together, the quality of the Imlk so formed was equal to that of 
the average saiufile drawny And on a contract for twmity-six bags 
of Persian berries b.\ a .sample drawn from thiee to five of the 
bags, wdiere the bu>er had claimed to reject some of the goods 
on the ground that tliey wore inferior to the sample evidence w'as 
held admissible to prove a (ii.stom that, upon a sale of berries in bags 
by sample, the sample represented the average (juality of the 


Bulk to 
correspond 
with sarap- 
ple in qua¬ 
lity 


% LaJ Cliaiitl Dorp Ohniid \. Biij Nnlli 
Jugal Kishoio, A, I K 10:^7 Cal 110 . 

2 fee© page 2]B 

0 Eg Eiwiei V. I’almor (IB'il!, i B A 
AB 387, at p. 891, i;»cr Lord T<miI('hIi’M 
'{jiast India nee). 

4 worth V. Hatclun-son (18f7), L U. 
2 y H at p, 4^>1; cf, feyers v. 


.boiK. (IMS) 2 Evch, 111, at p 117, 
pej I’nrke, H 

l> Benjamiu on fe«lo ith Edit. p. 9J6 

6 Heywoith v Butdiiimon (18G7), L. K 
2 U, B 117 ; Walker v Shaw (1904) 
2 K. li. 152. 

7 Lt-onaid Fuvdur (Wl) 44 J^.Y. 280. 
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eiitire lot, and Bot the qoarlity of the amount contained in each 
bag taken separately^ 

Buyer (A) (The second implied condition is that the buyer shall 

muethave have a reasonable opportunity of comparing the bulk with the 
reasonable sample. An improper refusal by the seller to allow this is a breach 
opportuni- which justifies the buyer in rejecting the contract^.y This clause 
ty compar- seems to cover wider ground than section 41 (1). i’he latter 
the spedties the buyer s right to examine the goods on delivery for 
hulk with the purpose of ascertaining whether they are in conformity 
theSsample with the contract, while Larifmer v. iSmifk [on which section 15 
(2) ib) of the English Act is based] shows that the buyer may 
repudiate the contract if inspection be refused before delivery. 


i 




i 




Prima facie the ))lace of delivery is the place for comparing 
the bulk with the sample”. But this presumption may be rebutted. 
As observed in HeiIhuH v. Hickson^ “such a contract always 
contains up implied term that the goods may under certain 
circumstances be returned, that such term necessarily contains 
cortuiii varying or alternative applications, and amongst others 
the following, that if the time of inspection as agreed upon be 
different from the plaf4 of delivery, the purchaser may, upon 
iriStiection at such time and place, if the goods be not equal to 
sample, return them then and there on the hands of the seller.’’ 

in Xagorda^i v. IV/ Mahojneif the place of examination 
was at the bunder where the goods were delivered and not 
at the docks where they were carried by the buyer’s agents. 

Payment of price before comparison (as in c. i. f. contracts) 
payment.s are to be made on delivery of documents) does 
not deprive the Imyer of his right to recover the price if after 
comparison he finds that the bulk does not correspond with the 
sample and to reject the goods®. 

A mistake in the sample exhibited may prevent the formation 
of any contract at all, a.s whero the sample is madvertently 
taken ii’om a bulk difierent from the .specific bulk intended and 
expressed to be sold'. 

The right of comparison rd bulk may, like any other implied 
right, be excluded by an express agreement. Thus, if the terras of 
the contract are that the price is payable in exchange for shipping 
doemnent.s, the right is waived, although the buyer retains his right 
of subsequent insiiection” and rejection if the goods are not according 
to contract. 


1 SdimtMr V. Onental Print Works 

(1873). lU Mass 123. 

2 liorymcr v. Hinith (1822), 1 B. & C I. 

3 PorkioHV. BoH, (IBOp 1 Q B 193, C 
A. (barley B^'liverod at T. Htation) ; 
Orunoblby v Wells (1876) L. 11 10 0. 
F. 391 ; Haunt v. Belcher (1920) 26 
ICoiYi Caf», 116. 

* (1872), U B. 7 P. m, at p, 456. 

6 (1930) 32 P.L. K. 454, 460. Soahanfl 
V. Ofveibeig Ou. (1921) 37 T. h B. 
307 : exaihiiiation of goods under a 
f, 0, b. contract when the goods were 


diverted to auothor less suitable port 
under an Admiralty order. 

Polongbi V. Dried Milk Co. (1904) 10 
Coin. Oas. 42. 

Megaw V. Molloy (1878) 2 L. R. Ir. 
630 Contrast iScott v. Littledale (1868) 
8 E. & B. 815, 112 R. R. 791, where 
the seller attempted to set up his own 
mistake in exhibiting a wrong sample, 
as a defence to an action by the 
buyer for non-delivery and was not 
permitted to do so. 

Under section 41 post. 
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In Lorymer v. Smith, supra^ there was sale by sample of two 
parcels oi wheat containing 7()0 and 1400 bushels respectively on 
the 11th September. The buyer went to examine the hoik on the 
IDth September. The parcel containing the 700 bushels which was 
lying in the seller’s wareliouse was shown to him. but tlie seller 
refused to show him the other parcel whicli was not then at the 
warehouse. The buyer was held entitled to rescind the contract and 
the fact that a few days later the seller ottered the buyer the 
opportunity to inspect the second parcel did not affect the matter. 

(c) ^The third implied condition is that the goods shall be free 
from any defect, rendering them unmerchantable, which would not 
be apparent on reasonable examination of the sample. ’ It pre.snpposes 
that both the bulk and the sample contain a latent defect. ' If the 
defect in the sample is patent or discoverable hy the exerci.se of 
ordinary diligence, the seller fulfils his contract by <lelivering the 
bulk in accordance with the defective sample.' In Mo/tf/ v Oregson^ 
the defendants agreed to manufacture and supply 2.500 pieces of gre> 
shirting according to .sample at 18s Gd. per ))iece, each piece to weigh 
seven pounds. The goods were manufactured, delivered, and accepted 
by the plaintiffs’ agent as being according to sample. But the goods 
contained china clay to the extent of 1.5 ]>er cent, of their weight, 
introduced into their texture for the purpose only of making them 
H'eigh the sen^n pounds The goods were thus rendered unmerchnut- 
able. This defect could not lie apparent on reasonable examination 
pf the .sample. Held, the sellers were bound bv mercbantaltle 
(quality. “The object and use of eithei inspection of bulk or sample, 
alike are to give information disclosing directly through the senses 
what any amount of circumlocution might fail to express. Neither 
inspection of bu’k nor use of sample absolutely ex(dudes an enquiry 
whether tlie thing supjilied was otherwise in accordance with the 
contract.” Under similar circumstances Lord Herschell (diserved in 
Drummond v. Unw Ingrn and 

“When a purcha.yer htntes ^enerall> (he nature of the artiolo he i6<pnreH anU 
aska the manufacturer to enppb epecimens of the mode in which he propose^ to carry 
out the order, he trusts to the skill of the uiamitaoturer, lusl as much as u he askocl 
for no such specimens. And I think he has a nght to rely on (he sampler suppliod 
representing a manufactured aiticlc winch will lit lor the puiposes fot which such an 
article is ordinarily need, just as much as he has a right to lely on maniifncturod goods 
supplied on an order without samples complying with such a warranty,’ 

This is SO even where the goodH have been expressly warrantetl 
only equal to sainple,^ for .such a term limits the Imyer’s 
right to complain of the quality, but doe.s not deprive him 
of the right to have the kind of gmds he bargained for. (vSee 
section 15 ante). 

Section 17 (2) (c) presupposes that both the sample and the 
bulk contain a latent defect. If the latent defect is in Ihc sample 
only, there is no breach of the provision and the question would 
seem to be whether under section 17 (2) {a) the bulk corresponds 
with the apparent quality of the sample. If the defeat in 
the sample is patent, the seller fulfills his contract by delivering 

1 L. B, 4 Ex, 49; 38 L. J. Ex. 12. ^ A. I U 1923 Cal. 749^94 T. V, 

2 (1887) 12 App. Oa«. 284 ; ef. Jatmdra 878 
Ohftndr^ Banerjee v. MuraUdhaL 
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the bulk in ^iccordnnc^ uith the defective wamples for any implied 
intention that the bulk Htmll be of higher quality is negatived\ 

It is to be noted that under section 17 (2) (c) the seller need 
not be the manufacturer or one who deals in sindi goods; it refers to 
seller on]}. The authonty of/V/rAvUtfOU v. Lee (1B02) 2 Eafst 314 
where the seller was held not ]iab;e as he was not the manufacturer, 
is no longer good law. See NavdaU v. Xewson (1877) 2 Q.B.Ib 
at p. 10(). 

In a sale by sample an additional condition may be implied if 
the seller undertakes that the goods are fit for a particular purpose 
made known to him under S. id J). In such cases it seems that in 
addition to the goods being equal to the sample they must be 
reasonably fit for the purpose^. 

It is also to be observed that soction lib of ilie Contract Act 
which provided that in the abseiH^c of fraud and of any express 
warranty of (piality the seller of an article which answers the des¬ 
cription under whicli it is sold, is not responsible for a latent defect 
in it^ has been repealed In canes where there is an implied condition 
as to merchantable qualit} e. g sections 10 (2*, 17 (21 or as to fitness 
for a partif ular imrpose. eg. section Hi (1) the seller is liable lor 
latent defects, not discf>veral»le on I’easonablo examination even 
if there is no fraud. fn such <*ase.s the implied condition 
can onl} be evtdndcd l)y express provisnms lo the contrar\. See 
R((ndaU y. Xeir^vn 2 Q H. 1). 1H2, Sec J^iniiock Bros. v. 

(.1* (1928) I. K. B. (>90: a clause excluding liabiht} for’ 

latent defe(its does not protect the seller when the goods supplied are 
cpiite different in substance from the goods contracted for^ 

Dangerous goods. 

Am to the iiosition of tlie seller of dangerous goods (\)llins M. R. 
made the follow ingobservations in ('laehe v. Aemg i{''X((eg ^ "’It seems 
to me tliat, irHlopendeiitU fd any warrant}, a relation arises out v‘>f 
the contra(‘t oj sale between the vemlor and puridmsei', wddeh imposes 
on the former a duty to\vuT<]'< the latter : namely a duty, il there m 
some dangei'ous (juality in the goods sold oi which he knows, but of 
wdiich the purchaser cannot be expected to be aware, of taking 
reusonnlile precautions in tin* way of warning the jmrehaser that 
special care will be requisite". In that case tliere was a sale of a tin 
oi disinfectant [lowder w hndi the seller knew was likely to cause 
danger, unless special care was taken in opening the tin. The Imyer 
not having been warned of the danger opened it in the ordinary wmy 
when a poition of it flew^ out and injured the tiuyer’s eyes. Held, the 
seller was liable for the injury so eau.sed. 

But the seller would not be liable if he had no knowledge of 
the dangerous character of the goods. In Baten v. Bafey tf* Go!" 
there was sale of ginger beer in bottles wdiicli was defe<dive but the 
seller had no knowledge of it. qiie bottle burst when being opend by 

1 See HaJwbury, Lawn of England, 2nd 3 See also Canada Atlantic Grain, etc., 

Edn., Vcl, XXIX p., 69 ; Mody v. Greg* Co. \. Eilers (1930) 36 Coni. Cas, 9 

son, »npi-a. m cited at p. 2U. 

% Sen Djumuumd V. Van Ingen. tl887) 4 (3909) 1 K. B. 155,164. 

1% A. C. 284, m. 5 (1913) 3‘K. B. 357, 
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the buyer aud injured him. It was held that the seller was not liable. 
In that case it was also held that the seller could have discovered 
the defect by the exercise of reasonable care, hut still he was not 
liable in as much as the goods were not dangerous by themselves but 
became so through a defect occasioned by breach of contract in its 
manufacture or deliver) ^ 

With regard to an article which is dangerous m itself the 
manufacturer has a duty to the person to whom he supplies it to warn 
him of its character and a brea<‘h of this duty may render him liable 
to the recepient or to a third person in whose hands he ought ^o 
contemplate it may come, if he is injured while using it. But if the 
danger is disclosed or is apparent on the face of it there is no 
obligation if any person is injured througli imperfect manufacture*, 
[ii this case it was also held that the question wdiether the article (in 
that case a brazing lamp) was dangerons in itself so as to impose a 
duty upon the sellers in regard to it to a person to whom they 
sn])plied it or into whose hands they came was a (luestion of law for 
the judge and not of iact for the jury. 

Tn Langrhlge v Lvj'if, the seller was held liable for injury 
caused to the son of the Imver by using a gun in which a defect was 
Iraudnlenlly concealed h) the seller ; tliij ii.se of the gun hy the son 
vas in the contemplation of the parties, (horge v. Sl'irington (1869) 
L R. 5. Ex.I : dangerous hair wash was c.om})0UTule(i hy the seller 
himself; seller wuis hold liable lor injury caused to wu'fe. Cavalier 
Pope (l9()r>)L> K. B. 7(i1. 


1 But see WUwte v. 8tf .man 3 K. 2 Blecker v. Like (1912) 106 L> T. 636* 
B. 34Q : litre of a vicious lioise, 3 ''(1887) 2 & W. 619. 
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CHAPTER III 

EFFECT OF THE CONTRACT 
Transfer of property as between seller and buyer 

* 18. Where there is a contract for the sale of un¬ 
ascertained goods, no property in the goods is trans¬ 
ferred to the bu^er unless and until the goods are 
ascertained 

Transfer of property as between seller and buyer. 

The passing or transfer of property constitutes the most import¬ 
ant element in the law relating to contracts for the sale of goods. If 
goods are destroyed by fire or otherwise, it is essential to know who 
has to bear the loss; and in bankruptcy of either parly, it is essential 
to know whether goods vest in bankrupt’s trustee or not. 

This and the five following sections of tlie Act deal with the 
question of transfer of property as between seller and hu>er, and 
distinguish for that purpose a contract for the sale of unascertained 
goods from a contract for the sale of ascertained goods. 

According to the principle underlying Ss. 18 arnl 19 of the Sale 
of Croods Act the property in the goods does not pahS to the purchaser 
until he exercises an option and selects the article. Consequently 
where it was left to the purchaser to choose one of the two tins of 
‘Rung’ the sale wound not be complete until he had exerci.sed hm 
choice and on his failure to do so he couldjjot be held liable for the 
price*. 

Property cannot pass until the goods are identified - unascer¬ 
tained goods. 

A contract of sale of gomls includes bolh sale as well as an 
agreement to sell*. When the specific goods to which the bargain i.sto 
attach are not agreed on, it is clear that the parties can only contem¬ 
plate an executory contract L e. an agreement to sell. “If A buys 
from B ten sheep generally, to be delivered hereafter, or ten sheep 
out of a flock of fifty, whether A is to select them or B is to choose 
which he will deliver, or any other mode of separating the ten sheep 
be agreed on, it is plain that no ten sheep in the flock can have 
changed owners by the mere contract ; that something mor^e must be 

* Asalogoiit law. tamed at the time ot inakiag the con* 

Section 16 of the Englieh Sale of tract of ealp, it is noceasary to the 

Goods Act, 1893, which is the same as completion of the sale that the good.a 

section 18 of the Indian Act. nhaU be aseoi tamed.” 

Old section 89 of the Indian Con* 1 Pukraj v. Maghraj. 1939 Mar. U B, 
tract Act, 1872, which was to the 108 (Civ.) 
following effect2 Section 4 of the Act 

“Where the goods are not ascer- 

m 
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(lone before it can be true that any particular sheep can he said to 
have ceased to belong to B, and to have become the property of 
lu accordance with these principles, this section provides that where 
there is a contract for the sale of unascertained goods no property in 
the goods is transferred to the buyer unless and until the goods are 
ascertained. 

Thus the ascertainment of the goods is condition on which the 
transfer of the property depends. In any given case there may be a 
question whether this condition is fulfilled or not, and it may be that 
the pro)>evty will not pass even'd it is fulfilled, but until it is, there 
is no possibility of the property passing; or as put by Lord Blackburn, 
“it is essential that the article should be specific and ascertained in a 
manner binding on both parties, for unless that be so the contract 
cannot he construed as a contract to pass the property in that article.’’ 

. It is a (piestion of the construction of the contract in each case 
at what stage the property shall pass and a question of fact whether 
that stage has been reached”®. 

The term “s])ecific goods” is defined in the Act as meaning 
goods identified and agreed upon at the time a contract of sale is 
madeA Chief instances of “unascertained goods” are “future goods,” 
that is to say, articles to be manufactured or acquired, or a certain 
quantity of goods in general, without a specific identification of them, 
or an “appropriation” of them to the contract. “Ascertained goods 
probably mean goods identified in accordance with the agreement 
after the time a contract of sale is made”^. 

The word ’‘pi’Pl‘^vty” in the section means the general property 
in goods, and not merely a special property [section (2) (11), ante]. 

it may be noted that the ascertainment is a necessary condi¬ 
tion to the agreement to sell becoming a sale*. But other conditions 
to the passing of the pro})erty after a.scertainment may be imposed® 

Goods may be ascertained by an act and in any manner which 
indicates their a])propriation to the contract. 

See notes under S. 23, infra. 

Portion of a bulk. 

If goods sold form portion of a bulk, they are not ascei’tained 
unless they are separated from the bulk and this is so even though 
the bulk be of uniform quality and value.^ In Laurie & Moreioood 
V. Dtidin^ a delivery order for 200 quarters of maize had been given 


3 Benjamin on Sale, 7ih Edn,, p. 316. 
Sop also Badisolie etc. v. Hickson 
(1906) A. (I at p 421. 

2 Heath v. Moore (1886) 11 App. Cas, 
J)50. at p. 870. 

8 Section 2 (14) of tho Act, See pages 
13 and 46 to 48. 

^ Fer Atkin J, in re Wait (1927) 1 Oh. at 
p. 630. i 

5 Section 4 (8) and (4), ante. 

6 Wait V, Baker (1848). 2 Ex. 1, 9 ; 17 L 
d. Ex. 307 ; 76 B. R. 469. 

7 Wallao© v. Breeds (1811) 18 East. 


522 : Sal© of oil in bulk ; Boswell v. 
kilborn (1862) 15 Moo. P. C. 309; 
hops not separated from bulk; Sbeop- 
ley V. Davis (1814) 5 Taunt. 617 
hemp in bulk Snell v. Heighten (1888) 
I Cal. A El. 95: sale of briek not 
separated from bulk ; Pletts v. Camp¬ 
bell (1895) 2 Q. B. 229 : sale of one 
jar of beer out of the other jars con¬ 
tained in a call 

8 (1926) 1 K. B. 223; 95 h I K. B. 191 
(O.A.) 
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to tibo buyers mi lodged with the warehou^^emeTj who held 61^ 
<5[iiftrte^8 of maize It was held In the Court ol Appeal that the 
^iviug of the deUveiy oidei and its lodgment uitb the defendants 
4id uot pass the piopert^ befoie neverance ot the 200 quarters from 
the bulk Similarly, contract for the sale ol sliaies in a company, 
which are not identified by numbers, doch not tiansiei an} pioperty 
to the buyer^ 

Bayl«y B ob«oi\o(l m Gtfldf v 

“Those cases m«v ht divided into two dashGs mu in whuh tluif has been a 
sale of goods, and Moinalliing itiiiains to be done by the vciidm and until that is cone 
tb« propoitj does lud pasb to the vend(( so as to (iilith him to maintain tiovoi Tho 
other olaste of (asea IS wheie them is a baigain toi a cutain (iuantit\ f) a greatei 
quantity and theie IN a puwei ot seUtturn in Ihi vnidoi to fKlivir whuli he UiinkR 
at, then the right to them does not pass to tlio vcridu unlil the \< ndoi lias made his 
aaloctjon, and trover 18 not inaintRiiiablt Ik for ( thal is (imu 11 I agree to delivei a 
oortAui quantitj of oil as ten tmt of oighteur tons no one < an say uhich pat* ol the 
whole quantity 1 have agieed to dtlivti until a stkction is malt Thtieisuo 
*»d?<yirfMn/r/v until K baa hetn dividid An I htintton L T tnittur itinaiked in 
StBinsY 

^‘Noi piobably will tlu a< quisition ot snth an nndividtd intatsl {as*, the pro 
perty, so as to (iititie ihe purthastI lo sue loi a ionvdsi n in tin case whtiethe 
powGi of appropriation is as htn in a ihiid ^ail} 

When therefoie the indi\ idu dif\ trl the gm ds depeinls upon 
their being weighed, 1 e])tat((] (omitel ni liumg smnlai acts done 
in relation to them the doing of sm h an %< f is the hiht fondition 
pi^cedeiit to the passing of the pi p< itv 

In Waif (& James \ Mniland haaV \\ A I sold to H A 
Co by three cOiPiac ts 1 2*)0 (juaitc IS ol nlnat out if i Imlk m a 
waiehouse R A Co gave lulls and It k leliveiv ol tOO ({uarters 
and pledged the lemaninig tshli (tiiaitojs to tlu ]\lid]and Bank K & 
Co paid foi 250 quaitds !mi lluii suhst ipieiit lulls yeie tlis 
hoiiouted and W A 1 not died flu w u f Imust nu n lo stop deliven 
R & Co then became insolvent W A 1 m Oh mt infane liad sold 

all tfie wheat 111 tlu wauliolist (\tc{t m tS >0 (|iiaitus Held that 

the 850 quaiters luul bet ome b\ pi kiss <1 t\hmstion astei- 

tamed, ’ and the piotieit} had p issi d to R A Oo in 1 s i to the bank 

So long as the goods aie uiiasc i rtnuud iiKieh t nttumg a tlelivei} 
order oi making a tiansier in the books oi the v\aiehoust nun will not 
pass the piopeity in tlu goods 

In Ihi) Coomane V SalamandeJ was lield that a biiyet 
had no irismable mteiest inidei a i>olu\ as tlu gomls ^eti not aster- 
tamed Ol appioiuiated, not being stpaidOd horn the bulk whuh 
contained goods sold to otlieis 

It may be obstived that tho as< eitammenf of the goods does 
not of itself neoessauly pass the propoity It dot^s so onl} jf the 


1 Domingo v d® Soura A, I B 1928 All 
481- 50 All m (f MaiKtkjj PoMtonii 
Blisinchu \ Sainblini Afo 

A I K 1026 P 0 S8 aOl I C 824= 
50 liom 860 

3 2 Cv * Mfe 640. at 685 , J L J F, 
145 . so B B 883 

a (1913) 1 K. B TS , 92 L J KB 831 


(OA) 

4 (1926) 'U < orn ( m, 17^2 bip also B 
V Iidiswdl (1905) 2 1{ B 271 

5 Burk V DaviH (l81t)^ 105 E B 429 
15 B U 288 su fiiyo Ijnuiio v Dudin, 
(1926) IK B 228, Eo Wait (1927) 
1 f h 606 

6 (1905) 82 Cal 816 
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have agreed that the proj>erty in the goode shoald pass whan * 
asoertaked^ or in other words, there must be also either appropria¬ 
tion with the assent, express or imjdied, of the parties or delivery. 

But the parties may agree that the property may pass at any stage. 

The intention of the parties, if clear, is the deciding factor in all 
cases. 

According to the Civil Law of Rome the mixing together of Mixing oi 
things solid or dry (commixio) or of things Inpiid (confusio) belonging goods 
to different owners, does not affect their ownership if the goods 
could be separated, tf such separation is not practicable the owners 
become the joint owners of Ihe whole whenever the mixture has 
been made with the consent of all the parties, or by accident. 

The same rule has been adopted by the courts iii England. See 
Spence v. Union Marine Ins. Co.'^ In that case cotton belonging to 
several owneu'S was shipped in bales specilically marked. In the 
course of the voyage the ship was wrecked with the result that some 
of the goods were lost and with regard to those that were saved the 
marks were obliterated and, without the fault of the owner, were so 
mixed up that one jiart was iindistingui'^hahle from the other. It was 
held that all the owners became tenants in common of the goods 
Saved. 


There are cases where ownershi]! existed beiore the mixing 
took place. Thus wdiere part of the g(»od.s out of a bulk was sold 
and was subsequently appropriated and so property passed to the 
buyer, subsequent mixing up of the part with the whole will not 
deprive the buyer of the pro])erty in it but will make him owner in 
common wdth the seller.^ ' 

/ 

The contract mav provide that on the occurrence of a specified Event 
event suliicient to identify the goods contiacted for the property ideiitifyi 
should /ac/o pass. Thus it is comjietent to parties to contract goods 
that fruit as it falls irom the tree, or building materials us they are 
brought upon land b> a buildei'\ nr certified by an engiijeer\ should 
become the property of the buyei^ In Maneckji v. WndilaT it was 
held that in cases of contracts for the sale of share.s, as soon as the 
seller hands over tlie certiiicates and blank transfers and the buyer 
accepts them and gives tlie seller the cheque, the goods become 
ascertained goo<ls, the sale is complete and the property passes. 

Passing of property and risk. 

It is to be noted that the pass ing o f the property, and 
t he passing of the r i sk in legaTT to tlie good s need not 
nec essarily be coeva l. It i s quite possib le that the risk mav 
pass ind^ndentlv_of the p assing o f " ^le property tJipugh 


1 HaliBibaiT, Laws of Eiiglaml, 2ii<t EtJn. 
Vot. XXIX, p. 76; Wait v. Bakor 
(1848), 2 Bxrli. 1, 9; Oampboll v. 
Mersey Docks ami Harbour Boaid 
(186$), 14 0. B (N. H.) 432. 

2 (1868) L. K. 3 C. P, 427, 487. 

$ Sec Hayiuan v. M. Lintock, (1907) 9 
r936. 

4 Boovea V. Barlow (1884) ; 12 Q. B. D, 
480; 68 L. J. Q. B. 192 (0. A.). 


5 » Banbury aiul Cbetieulmin By. Oo. v. 

DanioB (1884), 54 h. J. Ob. 265, 

6 Bcnjainm on Sain, 7th Edit, p. 846. 

7 A. 1 li 1926 P. a $8-50 Bom. 860 ; 
SPo also Shankcr Lai v. 2amtta Das, 
(19:17) $9 P. L. K. 778 (provimon for 
postponameui of doUvoiy till payment 
will not per so sky passing of pro* 
porty). 
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usu ally it passes with the propeHy . Stems v. Vickers^ the 
d^feiidauS plarutins a quantity of white spirit, part of a 

larger quantity lying in a tank belonging to a storage company, and 
handed to the plaintilfs a delivery warrant by which the storage 
company undertook to deliver that quantity of spirit to the plaintiffs’ 
order. The plaintiffs endorsed the warrant to their purchaser who 
paid rent to the storage company from the date of the warrant. 
Subseqiienily and before severance the spirit in the tank deteriorated 
in quality. It wms held by the court of appeal on the facts that the 
risk passed to the plaintiffs on delivery of the warrant, although they 
might have acquired, strictly speaking, not properly but only an 
undivided interest in the whole bulk^ 

19 . (1) Where there is a contract for the sale of 
specific or ascertained goods the property in them is 
transferred to the buyer at such time as the parties to 
the contract intend it to be transferred. 

J 

(2) For the purpose of ascertaining the intention 
of the parties regard shall be had to the terms of the 
contract, the conduct of the parties and the circums¬ 
tances of the case. 

(3) Unless a different intention appears, the rules 
contained in sections 20 to 24 are rules for ascertaining 
the intention of the parties as to the time at which the 
property in the goods is to pass to the buyer. 

Analogous law. 

Thifc! section corresponds to vsectiori 17, and clause 1, ol section 
IB, of the English Sale of (loods Act, 1893. Sub-setdions (1) and (2) 
are a verbatim adoption of Hection 17 and sub-Hection (3) follows 
clause I of section 18. the remaiTung clauses being enacted assertions 
20 to 24 of the Act. Section 19 is based on the pnncijile of the 
English law that the property may pass by the contract itself if such 
bo the intention of the pfirties “Where by the coutiact itself’' says 
Lord Wensleydale, “the vendor appropriates to the vendee a specific 
chattel, and the latter thereby agrees to take that specific chattel 
and to pay the stipulated price, the parties aie then in the same 
situation as they would be after a delivery of goods in pursuance of a 
general contract. The very approjiriation of the chattel is 
equivalent to delivery by the vendor, and the assent of the Acndee 
to take tho specific chattel and to pay the price is equivalent to his 
accepting possession The effect of this contract, therefoie, is to vest 
the iiroperty in the bargainee^”. 

f)ld section 78 of the Indian Contract Act provided that when 
an offer and acceptance had taken place, the propm ty in the thing 
did not pass until any one of the following conditions had been 
complied with: 


1 iim) 1 K. B. 78 ; 92 L. I K. B, 831 

( 0 . A.); SCO also Lauiie v. Dndm, 
UTO) a K. B. 883; (1928) 1 1. B. 223 


and notes muler section 26 of the Act, 
2 Dixon V. Yatea, 6 B & Ad. 8J,8 (340). 
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(t) earnest or tender, payment or part payment of the price, or 
iU) delivery or part delivery of the thim?, or 

{Hi) an agreement, express or implied, for the postponement 
of delivery or of payment, or of both. 

Eegarding ascertaineii goods, that section provided 

‘Where there is a contract for the sale of ascertained goods, 
the property in the goods sold passes to the buyer when the whole or 
part of the price or when the earnest is paid or when the whole or 
part of the goods is delivered ’ 


The principle of section 17 of the English Act is that the pro¬ 
perty may pass by the contract itself, if such be the intention of the 
parties. On this point there was a coniiict of opinion in Indian courts 
before the enactment of the Indian Sale of Goods Act. 1930. Dealing 
with a question of the passing of property Sir William Marhby 
observed : “T think this is not a question to be decided simply upon 
the construction of the Contract Act, but upon the intention of the 
parties upon which all questions of this kind ultimately depend*/’ A 
contrary view was held by Maclean (\ J. in Bn] Coomnree v. 
Salamandar Firp Insurance Co} in which, without referring to Sir 
Willian Markby’s judgment, the learned Chief Justice held that 
section 78 of tlie Contract Act laid down a rule which the parties 
ctuilil not h,s their agreement var\. In Amies v. JaP also the 
Bombay High (^mrf was of the opinion that Macleam V, J.V view in 
the above ca.se was unsoutKC, 

Meaning and scope of section 19. 

Section 78 of the (\mtract Act being vague and indetinite on this 
point, it was considered tlesirable by the special committee to follow 
the clear and definite rule recognized in English Law. that 

unless a contrary intention appears by the contract, the contract 
itself is sufficient to pass the property in the goods sold. 


[ The p ar ties , no doubt 
the la\ 
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ted intention of the parties. 


These rules have been rejiroduced in section 18 of the English Act 
and t hey have he^p f ido ii ted i n sections 20 to 24 of the Indian Act. 


Sub-section {B) states the general proposition that unless a diffe¬ 
rent intention appears, the property passes in accordance with the 
rules mentioned in sections 20 to 24. This applies both to specific 


1 Boohanim v, Audali, 15 B, L. R. 276 
at p. 289- 

2 1.1. R. 82 Cat 816. 

3 A. I. R. 1924 Bom Bom. R. 

778 ; see also 8oott A Hodgson v. 
Keshavkl A. I B, 1980 Ham. 529- 
54 Bom. 862 ; Bhimji v. Bombay Trust 


Oorporation, A. I. R. 1930 Bum 806 
Peare Lai v, Pi wan Singh, A. 1. R, 
1990 All. 661^125 1 (I m I Abdn: 
AziK V. Jogondta, (1917) 44 Oal98j 
Baij Nath v. Band Bam, A I. B. 1996 
Pat. 858 «95 I 0. 867. 

4 See Report of the Special Oomimttea 
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uttftscwfeAined rochJs while enb-sertions (l) and (2) apply to the 
caae of epocific or ascertained goods. These rules, however, are not 
exhaustive and in api^lying them to determine the intention of the 
parties^ regard must be bad of the provisions of sub-section (2) ox 
this section i.e. of the terms of the contract, the conduct of the 
parties and the circumstauces of the case. It is the intention of the 
parties which is of the first importance in determining this question 
and no hard and fast rule can be laid down which may cover all the 
cases but every case must be decided on its own facts and the rules 
here given are on].\ illustrative and not exhaustive^ The rules 
referred to are only rules of presumption which could be rebutted by 
evidence of a contrary intention. 

Praperty passes when'intended to pass. 

If the pwties so agree, the property may pass in goods appro¬ 
priated by mutual assent to the contract although there remain acts 
to be done b\ the seller before the goods are deliverable^. If the 
article is not in a deliverable stat‘d and the ])ossession is .still with 
the seller who is required by tlie coiitraet to do something in con¬ 
nection with it and the price also is not paid the presumption is that 
the parties did not intend to pass the property by the mere fact of 
entering into the eontraet. Where, how'ever, it appears from the 
agreement that the price is agreed to be paid before the goods are 
in a deliverable state tliat fact itself afibrd.s an indication that the 
parties intende<i the piopert> to pas.s immediate] v m as much as so 
long as the price remains unpaid that tlie ])ropert> stiould pass as he 
gets rid of the risk while if he lias paid [lartially or entirely it is in 
the buyer’.s interest that the property should pass to him for if the 
property has passed to him and the seller btummes bankrupt he 
gets the article liiinself a.s being In.s ]>ro])erty while if it has not 
passed he can only share rateablv with other creditors for what he 
has paid. 

^ It is open to the parties to fix any time or stage of the transac¬ 
tion when the property may pa.ss Iroiii tlie .seller to the buyer and 
when such intention is expressed or can be unequivocally inferred 
from the agreement of (he parties the mere fact that the seller had 
gtill something to do with the goods will not prevent the jiroperty 
from passing to (ho buyer at such time or stage.V Where a delivery 
order wa.s given fm* bricks and the seller’.s agent informed the buyer 
that all the brn'ks finished as well as unfinished in certain clamps 
were appropriate!! to the contiact it was held that the property in 
the bri<‘ks in all the clamps passed to the buyer.^ 

Hub-section (1) of this section la>s down the rule that it is the 
intention of the parties that determines whether the property in the 
goods agreed to be sold ha.s passed or not.^ As observed by Lord 
Blackburn in Seafk cf’ Co, V. Moore'!' “It is competent to parties to 


1 Oaleutta Co. v. Pe Mattos, 3*2 L. Q. 
B. p. 829; Farley v. BatoN 33 L. J. 
Bxch. 43 : Yoting v. Mathews, L. 11 2 
a F. 127. 

% Bemfry, p. 148. 

8 Bqath V. Moore, 11 App. Oas. 350 
{$70); Farley v. Bates, ,88 L.J. Ex. 
48 J v, O^eh, 34 h I 


Ex. Ch. 159. 

4 Yoang v. Mathews, 86 L. J, C, P, 01. 

5 SeatU v. Moore (1886) 11 App, OftfiL 
350; Ueid v. Macbeth (1904) A. 0, 
228 H. L.; McBntire v. Orostfley 
(1896) A. 0. 467 ; Sir J. l^amg v. Bat- 
clay (1908) A. 0. 85, E h 

6 (1880) U App. Caa 850, 
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Agree hr eonsidefation that apecifk arti<^ia afeall be sold 

aud become tbe pi^op^rty of the buyer as sooji as it has attained a 
pertain stag0 tliopgh if ti pail: of the bari^aiii that mora woi4. shall 
be done on the arttole after it has reached that stage, it affords a 
strong firhm fttfh presumption against its being the intention of the 
parties that the property should then pass. “It is I think, a <|uestion 
of the construction of the contract in each case at what stage the 
property shall pass; and a question of fact in each case whether that 
stage has been reached.’^ 

The intention is to be gathered from the terns of the contract, 
the conduct of the parties and the surrounding circumstances’. ‘*The 
rule of construction'’, observed Kelby, C. B , “applicable in general 
to all written contracts is, that tlrey are to be construed according to 
the real intention of the parties, to be collexted from the language 
they have used ; that effect jm to be given, if possible, to every word 
used, and that every word is to be interpreted according to its 
natural and ordinary meaning unless such construction would be 
contrary to the manifest intention of the ])arties, or would necessarilj^ 
lend to some contradiction or absurdity. But this rule, though 
applicable to contracts in general, must be received with some 
qualificati(m, when the contract or ai>ortion of thecontract in question 
consists of an incomplete sentence, ambiguous in its terras, and upon 
which a liberal construction of every word would either be impractiO' 
able or would leave thecontract indeterminable and uncertain”*. “The 
inference m mercantile contracts” says Kennedy L. J. “is that each 
party will do what is mercantiley reasonable.”^ Tn (Jhidarnharaxn 
Chetfiar v. Steel there was a mixed contract for storage of 
paddy and its subsequent sale. The paddy was in the first instance 
delivered to the defendant for storage, and the plaintiff had the option 
to name a day on w hicli the defendant was to buy at his current 
buying rate for that day. Tn these circumstances, the propeidy in 
the goods was held not to pass until the option liad been exercised ; 
and os to the price, it was held that if the defendant had made no 
purchases that da,^, the rate must be fixed having regard to the 
market price. 

In Kahn <f’ Kahn v. Premsukh^ it was remarked that though 
the incidence of risk is a good test in determining in wdiich of the 
two parties ^le property m the goods ve.sts, it is not a conclusive test 
and the question alw^avs is one of the intention of the parties, as other 
circumstances may .show that the property was retained by One party 
in spite of the fact that they were shipped or booked at the risk of 
the other party. 

Cases where in the past the Indian courts recognized that they 
would be free to give effect to the agreement of the parties on this 
point, may still be cited as authorities under the present Jaw^ 

1 (3); Tho Parchin (1918) Per Isord Esher in Horiek ?. Muller, 

A. 0.167. at p. 161; Badisehe Aniliii 7 Q. B. D. 92 (108). 

Pabrtk v. Hiekaen (1906) A. 0. 419; 3 Biddle Bros. v. M Olemeiis Horst A 

Saks V. Tilley (19X6) 32 T. I, B. 148, € 0 ,, (1911) 1E. B*. P, 968. 

0. A. 4 A. i B. 1936 Bingoon 419«166 t C. 

9 per lelby 0, B. in Ckiddington t, 3 O 8 . 

U B. $ Hxeh, 198 (300) of. 6 A- h B. 1931 hah. 10. UIQ. 
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Tlis Aot does not define tbe term^ “ascertained goods,” though 
“specific goods” is defined as meaning goods identified an(h agreed 
upon at the time a contract of sale is made. The former is really 
of wider import. As contrasted with specific goods, it may be 
intended to cover the case of goods which have become ascertained 
subsequently to the formation of the contract*, although they would 
not be “specific goods” as defined by the Act. 

Transfer of shares in company — complete title when 
passes^agreement to transfer and delivery of share certificates 
effect of. 

A promissory note was executed for cash paid, and it was agreed 
that the note should be returned duly cancelled on the promisor 
getting 20 shares of a company standing in the name of his father- 
in-law, E, transferred to the payee or liis nojmne. II executed an 
agreement in which he undertook to transfer the sliares to the payee 
and further stated : “I herewith hand oviu' to >ou duly endorsed the 
share certificates”. This agreement was signed b> ll and countersigned 
by the payee. The actual share certificate contained an eudorsemeut 
of transfer signed by Tl, transferring the shares to tlie pa>ee, but the 
space for the signature ol tiie transferee and the company's officials 
was not filled up. Nothing further was done in the matter of the 
transfer until the company got into difficulties and went into liquidation 
after some mouths. In a suit on the ju'omi.ssory note for the amount 
thereunder, held, that it could not he s.iid that the agrocnient i xecuted 
by R, by itself would amount to a transfer deed sufficient to cause 
title to pas.s; it purported to be an agreement of transfer acconqianying 
the actual iuht^ ument of transfer, and if the uistniinent of transfer 
had not been completed so far as the transferor <‘oiiid complete it. the 
agreement by itself would be nothing more than an enforceable 
agreement to convey, and until the transfer endorsement was signed, 
the share.s would be tinmrerfained goods and they would not he in 
a deliverable state. But if R signed both tlie agieement and the 
transfer endorsement on the share certificate and communicated the 
fact to the paj^ee who counter-signed the agreement in token of 
acceptance of the transfer, then it would he the payee's fault that he 
did not cancel the note and get the formalities of the transfer 
completed, In such circum.stances the title m the shares would 
pass to the transfer and the payee would be disentitled to .sue on the 
note*. 

* 20 . Where there is an unconditional contract for the 
sale of specific goods in a deliverable state, the property in 
the goods passes to the buyer when the contract is made, 
and it is immaterial whether the time of payment of the 
price or the time of delivery of the goods, or both, is 
postponed. 


Specific 
goods in a 
deliverable 
state 


1 of Eiigknd, 2nd Edii, 
V0l XXIX, p. 80 ; Atkin L. J. In re 
wait (1927) 1 Ch, 606 at p 6^. 

2 Kappiali Ohetty v. Saraswatbi Aromab 
A. t. B, Mad, 769«|94} M. W. 


N. 919. 

* AnalofOiit law 

Kale I, section 18 of the English 
Sale of Goods Act, 1893, which is the 
«anie as Heotum 2Q of the Indian Act, 
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UneUfidilioiiAl $aie of specifk goods in a doliveiaUo state 
profiOrty tti the goods passes to the buyer when the contract is 
made. 

Sub-section (2) of section 4 of the Act refers to conditional 
contracts of sale*. Tlie present section lays down that where there 
is an unconditional contract for the sale of specific goods in a 
deliremhk states the property in the goods passes to the buyer when 
the contract is made, and that it is immaterial whether the time of 
payment of the price or the time of delivery of the goods, or both, is 
postponed. 

The term “specific goods^’is defined in section 2 (14) of the Act 
as meaning ‘goods identified and agreed upon at the time a contract 
of sale is made’. An<l according to section 2 (d) , goods are said to 
be in a “(leliverablc state” when they are in such state that the 
buyer would under the contract be bound to take delivery of them. 

The section may be illustrated by the following examples:— 

(1) The defendant agreed to sell to the plaintiff a certain stack 
of hay for 145, payable on the ensuing February 4, the stack to be 
allowed to stand on the premises until the Jinst day of May. This 
\^as held to be an immediute, not a prospective sale, the goods being 
specific and in a deliverable .state, although there was also a stipula¬ 
tion that the hay was not to be cut till paid for^. “The rule of law 
is that where tlj(‘re is an immediate sale and nothing remains to be 
done by the vendor as between liiin and tlio vendee, the property in 
the thing sold vests in the vendeo.” 

(2) Sale of a specified numbor of bushels of oats, the contents 
of a bin in a warehouse The seller gives a delivery order to the 
buyer, addressed to the warehouseman, authorizing delivery of the 
oats to the buver, and asking the warehouseman to weigh them. The 
umrehoiiHcmnn accepts the order and enters it in his books, llie pro¬ 
perty has passed to the buyer as the w^eighiiig was not necessary to 
identify the oats or to ascertrin the price, but was merely for the 
satisfaction of the biiyer^ 

' ft 

Tt is to be observed that this and the followdng four sections 
must be read subject to the opening words of section 19 (8): “Unless 
a different intention appears ” Parke B. said in Dixon v. Yates^: 

“C take it to bo oloar that by the law of England, the hale of a fipeciftc ohattel 

passes tho property in it to fho vendee without delivery.The vei 7 appropriation 

of the chattel is equivalent to delivery by the vendor, and the a.ssent of the vendee 
to take tho specific chattel, end to pay the price, is equivalent to his accepting 
possesHion/’ 

Similarly, Sir Cresswell observed in (UlmouT v. Supple^ : 

*‘By the law of England, by a eootract for the sale of specific ascertained 
goods, the property immediately vest.s in the buyer, and a right to the price in the 
seller, it can be fthown that mch was not the intention of the pnftm/' 


1 Hoe nets on pages 91 to 101. 
a Torliiig V. Baxter (ISa?) 0 B. & C. 860. 
< 30 K. B. m. 

8 BWaawihk v. Soflmrit (1830) 9 A. A E, 
' 896, iSJkK 740. 

i (18$8) 110 R. E. 800 ; 89 B. 489. 


6 (1868) 11 Moo. P, C. 661 at p. 560; 
117 R. R. 97,106 ; approved by Black- 
burn J. in The Calcutta Company v. 
I)e Mattoe (1B63) 33 I, J. % R, m, 
at 329 ; 139 R. ll 762.764. 
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m^kUii hy tlwt section not itafrfecirf hf post^ 
fomiMrt dF paymenl of tlie price or the tii»e m 

cbiivery of the foods* or Mh. 

The rale laid down in this section is not affected by the fact 
that the time of payment of the price or the time of delivery of the 
goode, or both, is postponed. The rule willj atiLL he ax mllc^^e-w^here 
the price is not fixed by the contractV SimilArly"^it may be t ^tlhe 
party who has sold the article is entitled to retain posse^^pg,JaU^J^e 
pnc^Bjp ild^^r ^ paid ^ the contract to precede dedwery, 
bat-still the jprope^rtj is changejJ.^” 

Diodrka Das v. Earn Rattan^ where specific ffoo<ls in a 
deliverable state were sold but the buyer requested the seller to 
postpone delivery till a convenient time, it was held that the property 
had passed. In Shankar Das v. Bhana Ham* where the vendors 
who had not actual possession, but had only the railway receipt in 
their hands, made a sale by endorsing the railway receipt in favour 
of the buyer, it was held that property passed on the nniking of the 
contract,^ 

To constitute a complete sale, the precise thing sold as well 
as the price must be ascertained. Where ascertained existing goods 
are the subject of a contract of immediate sale, and whether there is 
a warranty of quality or not, the property generally passes to the 
purchaser upon the completion of the bargain, and the vendor there 
has a right to recover the price, unless from other circumstances it 
can be collected that the intention was that the property should not 
vest in the purchaser. Such an intention is generally shown by the 
fact of some farther act being first required to be done, such as, for 
instance, in mofjjb cases, delivery-‘•in some cases actual payment of 
the price’-^and in other ca-ses weighing or measuring in order to 
ascertain the price, or marking, packing, coopering, filing up casks, 
or the like. The case where there m a warranty of the quality of 
Slich specific goods has already been examined'. This circumstance 
will not prevent the property in them passing to the purchaser, ami, 
if it is simply a warranty, will not entitle the purchaser to retee to 
accept the goods, or to return them, merely because the warranty 
is not fulfilled ; and, in order to entitle the purchaser so to refuse or 
to return them, it must, in the rase of specific goods, be a term of the 
contract that he shall be at liberty to do so. 

l.The mere fact that something remains to be done by the bayer 
under the contract with reference to the goods, is not of itsell 
sufficient to displace the- presumption In Farley v. Bahs^ the con¬ 
tract was for the sale of a heap of clay as a whole at a certain prke 
per, ton, and by th,e contract the buyer was to bad the clay on his 
own carts, and to weigh each load at a certain weighing machine 
- #hich his ©arts had to pass on their way from, the seller’s ground, on. 


1 Ufm V. Sw«ntt (1869) 17 C. B. (N. 8) 
$4, W It B. 258. 

i hovA Bkvkburti, v, Moore 

tl886) 11 App. Cm. 850, M p. 870; 
P0gro Kisbim Prasad v, &twan 
Biijgti. (laiiesiii JUl, A. I. R. 1930 All. 

1.0. m. 


3 A. I B 1922 All 458 «68 i. 0. 289. 

4 A.I.B. 1926 bah 806«7Iiat», 406. 

5 8©o under section 16 ttje Act 

6 2 H. A a 200,133 K. B. 639, Olnnpare 
Eershsw v. Ogden {^885) 0 E A 0. 
717,140 B. B 694. 



itJlfcfc ^ hm^ #f ekjr lay, to tho btiy«r^8 place ct' deposit Jt was 
Wd that Ijie pX0p4ty m the clay,had passed to the buyer. The clay 
m this ease ^»s m a state in which the buyer^ was bowid to take 
deliTei'y of it, and nothwg further remained to be done by the seller 
to aseertain the price./ In Shoshi Mokun Pat v. Nobo Kfubt^ the 
tdaintiff coijirocted with the defendant to sell him 075 maundsof rice, 
being the whole contents of a certain gola at a certain rate, and the 
defendant paid certain earnest money and agreed to remove the whole 
of the rice alter weighing on or before a certain date, and delivery 
was taken of a part. It was held that the property in the goods had 
passed to the defendant. “So far as the vendors were concerned 
nothing remained to be done on their part to the rice sold for the 
purpose of ascertaining the amount of the price. The rice was to be 
weighed for the satisfaction of the purchaser.” 

When the subject-matter of the .sale is ascertained at the thne 
the bargain is struck, and the price is likewise agreed upon, the sate 
is a C5oraplete sale from the time of the making of the bargain, and 
the right of property in the thing sold and the risk of loss are 
transferred to the purchaser, although the right of possession may 
continue in the vendor until the purchase-money has been paid or 
tendered^. The right of property and the attendant risk may be 
transferred by the buyer to a third party by another contract of sale, 
although the price may not h«ve been paid and the right of possessimi 
divested out of the original vendor^ 

I But the mere fact that goods are bought by lot after inspection 
will not make section 20 of the Act applicsble so as to pass property 
in the goods to the buyer the very moment the sale is affected. Where 
the seller has to deliver the goods to the buyer at a place 
different from that where the contract of sale is effected and to 
tr^ship the goods by rail to the place of delivery, and the buyer has 
to pay only for the actual weight of goods delivered to him at the 
place of delivery, property in the goods cannot pass to the buyer 
until the goods, if ho required by the buyer, are weighed at the place 
of delivery. In such a case section 22 applies. This is particularly 
so in the case of goods smdi as sprap iron, the weight of which 
decreases to certain extent in traivsit^.y 

‘^Unless a different inlentian appears**—intention of the 
parties to be regarded. 

As already observed, this and the following four sections 
must be read subject to the opening words of section 19 (8): 

“Unleiiss a different intention appears.” Thus, whereas the rule 
laid down in thie section is the prima fmk rule of conatometion, in 
each caae the itttention of trhe parties must be ascertained and acted 
upon : ^In AH^ Am v, Jog^ndra Kmhm^ nothing remained to be 
done to the goods by the seller for the purpose of asejertaining the 

i gill Compare Bwenwick Haight v. Hopper, Skin, 647. 

% I ibmkA Bruce v. 8 Scott v 14 t. X <4. 

Ooi»aieaw»ph T’ruwt tisas) a, C. 11 4 CgwchinMi GnjwmnU v. lotirem 

I?. C ; tAb-kiefeen Piwmd v. CUftnsKamdas, A. i E* Sind 18— 

Xkl. A. I. B. 1731. C, 636. 

1038 Am i c. m* 6 auis)* 44 Oia, 93, m t m i%% 

a Mhtm f, 4 B. * C. 94i; 
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amwut of It was held by the Calcutta High Court that 

pro|)0rty ubt pass to the buyer, since the intention of the 
parties, to be inferred from the usage of the trade, was that the sale 
should Wot be complete until the goods bad been tested, selected and 
weighed by'the buyer.\ ln^*Amies v. JaJ\ an agreement for the sale 
of a motor car, of whiCn the price was to be paid in monthly instab 
ments, contained among others a term that in default of payment of 
any one instalment the seller should be at liberty to terminate the 
agreement and take possession of the car without being liable to 
^refund to the buyer the instalments paid by him. The court held 
that the intention of the parties as expressed in the condition was 
tliat the property in the car should not pass until the full price was 
haid. 

On the other han<l, in KnUaifan Chetfy v. Palaniappa Cheffy^, 
where the defendant agreed to sell paddy to the plaintiff on the 
terms that the plaintiff should pay 1,000 rupees in advance, and the 
balance of i>rico on delivery, and it was agreed that on assignment 
of a debt of 100 rupees and a biindi for 000 rupees hliuuld be accepted 
as payment of the advance, it was held that the property in the 
goods passed to the plaintiff on assignment of ihe deld and delivery 
of the hundi by the plaintiff to the defendant and that the plaintiff* 
was eiititle<l to damages for the wrongful sale of the paddy to a third 
person^ 


Deliverable state. 

Tn ordei that the rule laid dovn iii this section may apply, the 
specific goods must be in a deliverable slate and the property would 
not pass if the goods are not in a lieliverahle stated Oonsequently 
where the contract was for the sale ol a fixeil condensing engine, 
which had to bo severed and delivered free on rail at a specified 
price, and it was damaged in transit before it reached the railway, 
it was held that Uie property had not passed, as when it reached the 
railway it was not in a deliverable Ktate^ In Kuraet} v. Timber 
Operatom^ there was a sale of uncut timber defined to be “all trunks 
and branches of trees, but not seedlings and young trees of less than 
six inches in diameter at a height of four feet from the ground,’’ the 
timber to be cut not more than twelve inches fi'om the ground, the 
purchasers having fifteen yeais in whicli to cut the timber. Held, 
that the contract was not a contract for tlie sale of specific goods 
within section 18 (I) of the English Act (corresponding to section W 
of the Indian Act); that the goods were neither identified nor agreed 
upon: that the timber was nol in a deliverable state until tfie 
purchasers bad severed it; and that, therefore, the property in 
uncut tiipbot did not pass when the contract was made. 


Conditional 

contract 


k 


Again, if the contract is conditional the 
unless the condition is fulfilled. 


1 A. I. R. 1924 Bom. 41^77 I. 0. 100 

2 (1904) 27 cf Aronson v. 

Molop BolKinUastne A. G. LetungrAU 
dm) ISS li, T. 470, C, A, 

$ Smiig^tus V, Swift (1826) tiU.&C. 837: 
of a stAoJt of bark at a eertam 
prioo per ton i held, properly »tid not 
pass until wei^hment, that being neces¬ 
sary to asoeitaiii the amount to be 


property would not pass 

III Angh-Egyptian etc. v. Benni/, 

paid. 

4 Underwood v. Borffh Crtte Cement 
SyndioiitB (19224 1 K. B. 848, 0. A. 

5 (1927) 1 K. B. 2^ (C, A.)! 95 1* J. K. 
B. 609. 8oe Logsn t. iU itiMnnor 
(1847) 6 Moo P. C. Il6; sale of timber 
to bo »<ild after moaiiawiuettt. 

6 L. It. 10 0. P, 1. 
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it was KoM th# the property in irew boilers and certain new maoh^ 
i»ery for a steamship was not intended *te pass until they were fixed 
6n board the ship. 

Non-severaUe cotitrad of movable and immovable pro|>erly. 

This section does not apply to thi case of a non-severable con¬ 
tract for the sale of specific goods and of an interest in land. Such 
a contract is with regard to the goods, prima facie only an 
agreement to sell, and the transfer of the jmoperty in the goods' is 
prima facie conditional on the conveyance of the interest in the landh 
If, however, the buyer has appropriated the goods without a con¬ 
veyance of the interest in land, he must pay for the goods^. The rule 
stated above applies even though separate prices have been fixed for 
the goods and for the interest in lan^l^ 

As to the period of limitation for a suit by a purchaser of 
movable and immovable property to recover the movable propertx 
from the hands of a su})sequenfc purchaser, see Dhondiha v. Jiam 
Ohandra\ 

The expression ‘sale of immovable and movable property 
combined’ does not necessarily mean ‘sale of connected immovable 
and movable property but applies to all agreements for the sale of 
property part of which is movable and part iminovable\ 

* 21 . Where there is a contract for the sale of Specific 
specific goods and the seller is bound to do something goods to be 
to the goods for the purpose of putting them into a deli- * 

verable state, the property does not pass until such * 

thing is done and the buyer hp notice thereof. 

Seller to put the specific goods in a deliverable state. 

This section lays down that where there is a contract for the 
sale of specific goods and the neller is bound to do something to the 
goods for the purpose of putting them into a deliverable st^te, the 
property does not jiass until such thing is done and the buyer has 
notice thereof. Where, however, no such act is required or is 
Obligatory on the seller, as where it is to be done merely for the 
satisfaction of the buyer and not in pursuance of a condition in the 
contract, or where the buyer is to do such act himself or for his own 


1 Lunyon v. Toogood (1844) 13 M. A W. 4 
27 {sRle of hoa«e and funiitoro) el 6 
old Hootioii 85 of tU® Indian Oonimet 
Act which provided that where an 
agreement ia made tor the nale of 
immovable and movable property 
combined, the ownership of the 
movable property does not pass before 
the tranter of the immovable pro-* 
party. This seotion has been oimtied 
fiHJm the present Act. 8oe also Hals- 
bury, baws of England, 2nd Edm, Vol 
XtXX p. 8i 

3 Bimmi V. Oruikslumh (1846) 18 M. A 

W.7t 

8 Keal V, Tiney (1808) I Camp. 47l. 


(1881) 5 Bom 554. 

Mating Paw v. Manng Baw, 12 IC. 805, 

* Analogottf iaw. 

little (2) in section 18 of the 
English Sale of Goods Act, 1893, which 
is the same as section 21 of the Indian 
Ad. 

Old section 80 of the Indian Con- 
ti*ad Act, 1872, which was to the 
toUowmg effect 

"Where, by a contract for the sale 
of goods, the seller is to do anything 
to them for the purpose of patting 
them into a state in which the buyer is 
to take them, tlie sale is liot complete 
until such thing lias been done.” 


''!> ^ 1 V 
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mi not t\it teller, seotioo 21 <ioe« not po«tpofao 4h6 
of the property and soetion 20 may af^ly. In ▼. 

a quantity of turpentine* in casks, was put up at auction in* 
tweajty-Hevw lots.' By tlve terms of the sale, twenty-five lots 
were to be filled up by the sellers out of the turpentine in the 
other two Jots, so that the twenty-five lots would each contain 
a certain specified quantity, and the last two lots were then to be 
measured and paid for. The plaintiff bou^^ht the last two lots, and 
twenty-two of the others. The three lots sold to other parties had 
been filled up and taken away, and nearly all of those bouijht by 
plaintiff* had been filled up, but they had not been i^au^^ed by the 
custom House Officers, which it was the huyer^a duty to get done. 
A few remained unfilled, and the last two lots had not been measured, 
when a fire occurred and consumed the goods. The buyer sued to 
recover back a .sum of money paid by liim on account of his purchase. 
The court held, that the property had passed in those lots only which 
had been filled up, because ’‘everything had been done l)y the sellers 
tvhioh lay upon them to ])erform in order to put the goo<lH in a 
deliverable state.” 

Blackburn observes^ : 

“Where by th*' ngiH't'inent, the M*Uei is to do am thing to tlw' goods tor the 
purpose ot putting thoin into that atato ih which Ihr tiu\oi ih tu t)o bound to accept 
them, or, as it IH Monietimcs woidcd, into a dclivorat»le stale, (he peifoiiuancc of 
those things shall (in the absence ot eiicuinslances indicatmga contiaiy intention) be 
taken to be a condition pieeeclcnt to the '»©stjng of Ibe'ptopeity , , In general it is 
tor tfie benetit ot tb« seller that the piopeity should pass ; the iisk ot b>sK is theieby 
transferied to the buyei''*, and as the scllei may still ictain jxiSHesHoii of the goods, 
80 as to retain a seeurKy for payment ot the price, the tianstm enee of the property 
is i»i the seller pure gam It is, Ihciefoie, leasonahle tbal where b> the agreement 
th*> sr//e> ta tu do bofoie he can call upon the buyer to accept the goods as 

coiiespondmg to the agieeinent, the inlcntnm ot the paities should be taken to he 
that the sellei was to do this befoie he obtained the benetit of the transter of the 
piopert) 

The important points arc tbiat something should remain to be 
done, ti) by tlic sellei, (H) to the goods, (Hi) lor the purpone of 
putting them info a dehveiable state ami (fV) tlie buyer must have 
notice. 

In Airama/f v. Monice\ where in respeci of a contract for Hale 
of certain oak trees, it was the custom of the trade for the buyer to 
select and for the seller to .sever the portions rejected, it was held 
that the goods could not be said to be in a deliverable state unless 
the severing of the rejected portions had been done by the seller and 
th^t the buyer could not claim that property had passed merely by 
making the severance himself. 

Where the sale was of a specified stack of bark, at £0 5s. per 
ton, to be weighed by the seller’s ami the buyer’s agents, apd part 
was weighed and taken away and paid for, held, that the property 
had not passed in the uuweighed residue, altliongh the specific thing 
was ascertained, because it was to be weighed, ‘and the concurrence 


t n JJastj m J10 Tl. B- 475. See ulna 
^ v. ehanHur A. I. K 1926 N«g. 

410^96 1 c. m. 

$ Blgckboin on fide, 2nd Edii., pp.’174- 


175. 

3 Hee Hcctfou ^6 of the Act. 

4 (1^49) 137 IS. B, 094; 70 K B. 56S. 
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of the seller in the act of weighinf? was necessary*. “Generally 
speakinKt where a bargain is made for the purchase of goods, and 
nothing is said about payment or delivery, the property passes 
immediately, so as to cast upon the purchaser all future risk, if 
nothing further remains to be done to the goods ; although he cannot 
take them away withoiTt paying the price. If anything remains to 
be done on the part of the seller, until that is done the property is 
not changed*.” 

On the other hand in Gilmour v. Supph^ tlie words of the 
contract were : “Sold Allan, Gilniour & Co . a raft of timber, now at 
Caronge, cemtaining white and red ]>ine, tlie quantity about 71,000 
feet, to be delivered at Indian cone boiuns. Price for the whole 7jd. 
})er foot.” The raft had been measureil for the seller by a public 
nfli(‘er, and his specification slnn\ing the contents of each log, and 
the toteb had been given to the bn>e]- before tlif3 contract. The raft 
fVifii (Jelirerf'd to the bnyei‘’s servant, at the ap])ointed place, and 
lu’oken up by a storm the same night. The court held, in this case, 
that the ))ro}ierty liad passed, because tlie raft had hpeti tnem^ured 
Iwfore didtnaif luid it v\sis not to Im measured again by tlie Seller. 
The, buyer was at liberty to iiieasnia* it for liis own satisfaction. “By 
the law of Kngland. by a contract for the sale of sj^ecilii' ascertained 
goods the ]ir’oi)0ii\ nnmedia1el\ vests in tlu' bn\ev, and a right to the 
place in the selbu', unless it can be sliown that such was not the 
intention of the jiarties. Canons circumstances have been ti'eated by 
oiir i'ourts as sullicnuitly indicating such contrary intention If it 
ajipears that the sellej* IS to do something to the goods sold mi In's 
own behalf, the propeitv will not be changed until he lias done it or 
waived his right t(> <{o it 

Altliongli the vendor has given a delivery order, or a dock- 
warrant, to a warehouse-keepm', whai linger, or bailee having the 
custody of the goods, commanding him to dtdiver them to the 
pundiaser yet, so long as the )>re(‘iso <pialit\ of good.s to be delivered 
undei' the onler has not been aseertained. and separated from the 
bulk, and put into a deliverable state, and pliieed at the disjiosal of 
t}ie purchaser, the sale is not complete ami the right of property is 
not iilteredb ^ 

Where there wuis a contract for the sale of a cargo it wa.s held 
that no property passed and llie Inner had no insnrabb' interest in 
the cargo until the cargo was completely loaded, so that the sliipping 
documents could be made out, this being a thing to be done by the 
seller in order to put the goods into a deliverable state'. 

The word ‘something’ in this section contemplates some act 
done directly to the goods and not merely an act done with reference 

1 Simmons v. Swift, 5 B. A C. S57 ; 5 L. Timber operators (192T) 1 K. B. 298. 

J K B 10; See also Hanson \ Meyer, 2 Per Bayley J. in Simmonsj v. Swift, 

6 East, 614 ; 8 K. K. 572 (weighing), snpra at p. 862 

Zagiiry y. Eurnell 2 Camp. 240 ; 11 H. 3 11 Moo. P. 0.551 ; 117 K. K. 97. 

R. 704 (ootmiing) ; Logan v. LeMesn- 4 Kiisk v Davis. 4 M & S. 395 ; Hhepley 

rier, 6Moo. P. 0. IIG; 79 K. B 10 v Davis, 5 Taunt C17. 

(meaauremefit) ; Gilmour v. Supple, 5 Amlerson v. Morleo (1876) 1 App Cas. 
11 Moo. P, C. 551; 117 li. R, 97 7IB, 

(«ie»»urement), Soe also Km-scU v, 
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to them. So also the purpose of the act must be to put the goods in 
a deliverable slate a,ccording to the terms of the contract. So the 
mere fact that the seller is to pay warehouse or wharfage rent for 
the goods\ or that he is to pay custom duties*, does not suspend the 
passing of the property, even though the seller retains the warrants 
of delivery for that purpose^ The principle of this rule applies also 
where a specific chattel, which is partially manufactured at the time 
of the contract is, by the contract, to be complete*! by the seller^ 
and where, subsetpiently to a contract for the manufacture and sale of 
a chattel, the parties agree that the specific partially manufactured 
chattel, and no otl»er, shall be the subject matter of the contract, 

‘‘Specific goods’*. 

A contract to sell some li(iiior out of a l)ig cask containing much 
larger (piantity, the required quantity not being separate*! or bottled, 
cannot be hebl to be a contract of sale of specific goo*ls within the 
meaning of S. above The expre>sion “specific goods”, necessarily 
means goods capable of being ascertained with certainty 
qf(0(^ cerfntu midi potent. A sale of some specilie*! (piantitv of liquor 
out of a store house or cask would not he (*apable of asceitainmeiit 
until it was removed or separated. “Sjieeific gomls'’ wouhl. aeeor*ling 
to their natui'al interpretation, mean goods \v]i*)se *loliverv can be 
demanded in specie. A contract of sale of a .small *pianfity of liquor 
stored in bulk w'ould more appropriately be regariled as a (‘oiitract for 
Sale of unascertained goods and would fall under S Lb”) of tlie Act. 
d'he ownership will not pass tdl the (piantit^ ordered by the piircdiaser 
IS as*‘ertaine*l aii*l appro]ir{ated. The bottling or the quantity of 
liquor ordered would lie an a<d of ascertainment and apppopnaiion. 
Where the servant of alieimse*! ven*ioi*ol li(|uor goes about *‘anvassing 
order for liquors <*nd gets orders from customers and tliereaftei* gets 
the quantoi<\s ^o canvassed measured off at the sh*q> of the vendor 
ami ("arries the (juantitics to the respective houses of the customers 
it cannot be held that the sale is complete*! at tli(‘ lioiises of buyers 
upon delivery *d li*iuor ami not before. Ilmler S. SA (2i of the Act, 
the servant *)f the seller <‘an very wudl b<‘ troate*] as a bailee lor the 
])nrpoHe ot transmission to the Inner, and delivery to siudi servant at 
tlie ]ilace oi the licensed vendor w^oubl be ('ffe*'tive deliver) to the 
buyer himself. It is immaterial w lietlier th*‘ price of tlie li(|Uor is 
paid at tin' shop of the vendor or at the house of the Inner, lor the 
eompletion ol the sale *]oes not depeml upon pavment of tlie priee of 
the goods sold. The sale must be taken to be completed witlnn the 
premises of the li(*ensed vendor and the latter cannot therefore be 
convicted under S. 45 (c) of the I^ombay Abkari Aid for contravention 
of a clause in his license prohibiting sale of liipior at any iilace except 
the licensed premises®. 

Notice to the buyer. 

The section provides that the buyer must have notice that the 
seller has put them into a deliverable state. The section only requires 

4 Lauller v Hniluison, 2 M. & W. 602. 

5 W'ait V. Baker, 2 Exeh 1. 

6 Einper«»r V. Kurneiji KavRs<ji. A. L R 
1941 Bom. IOC - 194 I. 0. 308==43 
pom. L. 11 95, 


1 Hammond v. Aiidi'ison, (1803) 127 E 
R. 384 ; BOO alwo HajMbury, 2 ih 1 Edu., 
Vol. XXIX, p. 85. 

2 Hindo v. Whitehoiise, 7 East, 668. 

8 North Britinh and Memintilo Inn, ('o, 
y. Moflfatt, L R 7 (j. P. 26, 
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that the buyer must have tiotice and it is not insisted that notiee 
should be given by the seller. It would appear that ‘ notice” is 
equivalent to “knowledge”. 

Collateral acts 

Where the act to he done in not for the purpose of putting the 
goods in a deliverable state, but for some other collateral purpose, 
such as jiaying warehouse (diarges, or duties, the imssing of the 
property will not be delayed'. Thus in Hamiah Amri v. Clndumbara^ 
where an autlmr sold the riglii to publish and sell a literary production, 
it was held that the mere fact tliat the autlior had undertaken to 
revise the work did not prevent the passing of property. 

Intention of the parties to the contrary. 

As in the case of tlie ]>receding section the rule in this section 
is onlv aprima facie rule, which is subject to any contrary intention 
appearing. Property in untimshed goods may pass if the goods are 
ascertained and pointed out wdth the intention of transferring 
ownerships 

As tlie thing to be done liy tlie seller i.s to put the goods into a 
delivemhJc state, it follow.s that prima facie the property in goods 
w’jH ])ass, even though something remains to he done hy the seller in 
relation to the goods sold, after their dfdivcry to the lm>cr\ 

"*22. Where there is a contract for the sale of Specific 
specific goods in a deliverable state, hut the seller is bound 
to weigh, measure, test or do some other act or thing 
with reference to the goods for the purpose of ascertaining thVseller 
the price, the property does not pass until such act or has to do 
thing is done and the buyer has notice thereof. anything 

thereto in 
order to 
ascertain 
price 

Specific goods in a deliverable state when the seller has to 
do anything thereto in order to ascertain price-scope of the'section. 

(timerally speaking, to constitute a sale which shall immediately 
jiass the pl‘()])crt^ it is necessary not only that the thing sold should 
be as(‘ertained, but that there should be a price ascertained or 
ascertainai)le. d'lie parties may buy or sell a given thing, nothing 
remaining to he done for ascertaining it, hut the price to be afterwards 
ascertained in tlie manner fixed by the contract of sale or on a 
qnanium valchat': or tliey may agree that the sale shall be complete 
and the iiroperty pass although the delivery ofiiossesslon is postponed, 
and although something shall remain to he done by the seller before 

1 IJarnniund v. Aiideisoii, supra , Hinde same as section 22 of'the Indian Aid, 

V. White-house, (1806) 106 E. It, 216, Old section 81 of the Indian Con- 

8 li. H. G76 (duties payable), tract Act, 1872, which was to tho 

2 (1920) 39 M. L J. 341-“59 1. C. 229. following effect 

3 Yonng v. Matthews (1866) L. K. 2 0. 1’. “Where anything remains to bo 

127 (5itod at p. 232. done to the goods by tho seller for 

4 Benjamin on Sale, 7th Edn., p. 330, the purpose of ascertaining the nmomit 

*Aiialogoui law. of the price, tho sale is not complete 

Section 18, Rule 3 of the English until this has been done.” 

8 aU) of Goods Act, 1893, which is the 5 See section 9 of the Act. 
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the delivery ; or they may agree that, tioihing remaining to be done 
for ascertaining the thing sold, yet the sale shall not be complete 
and the property shall not pass before something is done to ascertain 
the amount of the price. 

This section lays down that where there is a eoritract for the 
sale of specific goods in a dcliverabh‘ stale, hut the aelhv is hound to 
weigh, measure, tost oi do souie other act (u* thing witli l■eference to 
the goods for the ])ur))ose of asc(M-taining the price, the property does 
not pass until such act or thing is done and the buyer has notice 
thereof. The rule ajiplies wlum the parties havo agreed upon some 
data on which the pric'c is to he calculated (e. g so mmdi per ton or 
(uib. feet) and the weighing, etc , involves the Jiiecdianical process of 
calculating the total amount of tlie price. Ihil jf the goods have 
been weighed, etc., the mere arithmetical calculation of the price 
may not defer passing of jiropertv. In Tdnsley v. Turner^^ tliere 
w^as sale of felled timber, lying on another’s ground, the purchaser 
having the power of I’euioving them when he pleased. The number 
of cubic feet in eardi tree \vas ascertained and the trees marked so 
as to show tliev helougcd to the pnichaser, hut the several sums 
M’ere not adiled into a total. It was held that the property and 
possession had jias.sed to the pundiuser In Sfunuons \\ a vendor 

sold the hark stacked at Kedhrook at HI hs. ton (d 21 cvvt , to he 
weighed before delivery, and S tons 11 cwt. of the hark was weiglied 
and delivered, hut before the residue was weighed and the iiuantity 
thereej ascertained, a high Hood arosf* and dt^stioyed it. It was hold 
that the right of pro^ierty in the iinweighcf] residue had not been 
altered, neither, consecpieiitly, had the lisk of loss. 

Where there was a sale of *2HH specified hales of goatskins, 
containing live dozen in ea« h hale, at a eertain price, per dozen, hut 
by the usage of the trado. it was the duty to count the bales 

to see wdietlier tliey contained the niimbor spiM-ificd in the (‘ontract 
and heforo the .seller had <l(»ne tins the bales weie destro\ed by fire, 
it was held that the loss f(di on the seller^ 

But the, di.stinction must he observed between a sale liy mea.snrc 
or \veight rerjiiiring the measunng or wmgliing to ho accomplished 
for ihv pinyose of (Jetpyminnuj (Uhl /i.ring pyire, and a sale of 
specific goods in the lump at an asoeittiined fince. accoirTpaniod with 
a representation or wananiy of the wcigiit or (piantitv, where the 
weighing or mea.suring i.s necessai-y only for tlie purpose of satisfying 
the purchaser that he has got the ijuantity bargained for^ The rule 
applies when the goods are in a deliverable state, .so it does not 
apply when weighing etc. are necessary to ]mt the goods into a 
deliverable state. Again, the rule doe.s not apply when weighing. 
moa.snring etc. are nenessarv to ascertain the goods {(ig. separation 
from bulk) as in such case.s there is no sale of ascertained or specific 
goods (see Ahdnl Azh v. Jogendra, supra) 


1 (18^^51 2 Hiiig N. 151 

2 5 H A r, 857 : 5 L J ((). 8) K H. 10; 4 
20 H. il. 488. 

3 ZaKUjy v, Funiell (1809) 2 Camp. 210, 

J1 li. K. 701. See also Mniimeau v. 


Kitching (18721 L. U. 7 Q. B, 436. 

Furlry v. Baku (1863) 159 K. ll 
83; 133 K. B. 639 cit^d at p. 236; 
Abdut Aziz V. Jogondra Kri»hiu (1917) 
41 Cal. 93. 
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In SAofiAi V. ^ 060 ^ there was sale of nee to be weighed for 
satisfaction of the buyer, but so far as the vendors were concerned, 
nothing remained to be done on their part to the rice sold. Held 
that the property passed when the contract was made. In Nanka *. 
Bruce v. Oommonmalfh Trust Ltd>^ the seller was to consign cocoa 
to the buyer at a certain rate per lb. who was to resell the same to 
merchants and to transfer to them the K.ailwa> consignment notes. 
The merchants were to weigh up the goods at their premises and 
check the weights and the buyer would pay the seller according to 
the weights so checked. It was hold that the checking of tlie weights 
by the meichants was not a condition precedent to the passing of the 
property.’* The goods were transleired, their price was fixed and 
the testing was merely to see whether the goods fitted the weights as 
represented, but this testing was not suspensive of the contract of sale 
or the condition precedent to it. To effect such sns])ension 01 impose 
such condition would require a clear contract between vendor and 
vendee to that effect.” 

In Eldon {Lord) v. HedJeif Bros^ the contracts wmie foi the 
sale of stacks of hay as standing on a farm subject to the light of the 
buyers to cut and tie into trusses the ha\ in the stack and to 1 eject 
any part that turned out to be not ‘good maiketable ha\ clear of 
mould.’ The bu\ers were to take dehveiv ‘when ( onxeiiient" and 
the in ice was to be a pnee put fiee on rails The couit held that 
the contract was for ascertained or .spec die goods seen and identified 
by the buyeis, and that the intention was that the pii'peitv in the 
stacks should ]»ass to the buyers at the date of the contrafts (-rieer 
L. J. said : 

“The special toims ot the toniiacts entitling the bu>eih to lefuse to take 
delivery (li 01 to pay toi mouldy 01 uninaiketable hay did not piexeiit the piopeity 
fioin so passing, but oiilj operated to enable the buyers th«)Ugh they bad become the 
o^ueris of all the bay in the stack, to refuse to take deliveiy and so lovest m tin sellci 
any hay found to be mouldy 01 umnaikefable at the time of dtlncy 

As regaids the weighing of hay before dehveiv for ast'erfaining 
the price, Slesser L J , said • 

“It was fuithei aigimd, that in mo far as the seller would have to weigh the 
hay in order to asecitain the puce, the piopeity would not pass until the seller has so 
weighed the goods within the meaning ot section l8, Rule 3, ot the Hale'of Goods 
Act, 1893 I do not think that this was a case wheie aftei the pine ol the sta<‘ks 
had been lixetf, b> tonnage and a sum oxpres.»ed to he in part payment made that 
tlieie remained such an obligation on the seller to weigh foi the puipose of asruitnming 
Uie puce as would bung the case within seclnm 18, fluk 3 <»f the English Halo ol 
Goods Act ” 

In Hoe Kim Seing v. Maung Ba Chit^ there wa.s a sale of 
paddy where the price and the quantity had been fixeif and it letpiired 
Only a simple calculation to determine the total pure, the huger 
having to measure the paddy only ju order to satisfy himself that ho 
had not the quantity bargained for. It w^as held that the ^nihsing of 
the property was not delayed by reason of the fact that the luedsuie- 
ment remained to he made. 

In Kanshi Rom v. Mul Cliand^, where under the contract, it 
was the buyer who was to weigh the goods at the time of delivery 


1 (1879) 4 Cal. 801 (805). 

2 (192f0 A a 77. 

3 (1936) 2 K. B 1. 


4 A I.R 1935 P C 182==(1935) C2 fA 
242-14 Han. 1=-.167 I. C. 891. 

6 A I li 1930 Lali. 409-127 I. C 158 
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and the seller had undertaken responsibility for any deficiency, it 
was held that the property had passed. Similarly, in Dfwa Singh 
V. Narain Singfi^ where in payment, of a debt due to the buyer, the 
latter was to take, at specified rates, all the bricks in the seller’.? kiln, 
the expenses of stacking etc. to be debited to tho seller, it was held 
that as the seller had nothing more to do in connection with the sale, 
there wois a completed sale an<l projierty passed to the buyer. 

In Hanson v. the defendant sold a specific parcel of 

starch at £6 per (j'A't, and directed the wuu‘ehouseman to weigh and 
deliver it. Aftei' a part of the quantity was weighed and delivered, 
the purchaser became bankrupt. 4’he seller thereupon (•(nintermanded 
the or<ier f(U' the delivery of the remainder and took it away. The 
assignee of the bankrupt purehaser brought an action for trover 
against the seller. The court held that the act of weighing w^as in 
the nature of a (joiulition precedent to the passing of the proiieriy by 
the terms of the contract, because the price was made to depend 
upon the weight. 

Where timber was sold which was to bo measured off before 
delivei’y and jiaid for accordingly, it was held tliat tho ])roporty would 
not pass until it was measured, and the purchasers could therefore 
reco\er back the jince paid for all timber not received by them and 
damages for breach of contract^ 


If tlie terms of the contract the seller agrees to deliver the 
goods sold at a given place, and there is notliing to show that tlio 
goods aie to be in the mea,ntime at the buyer’s risk, the contract is 
not fulflled by the seller unless he delivers the gooils accordingly, 
that is to say, the property uoiild remain in the seller and the goods 
would leinain at his risk^ 

It mav be noted that the acts to lie <lone with reference to the 
goods for ascertaining the price are confined to acts to be done by 
the seller. Tims, if the weighing is not necessar\ to fix the identity 
or price, and is only for the buyeiV satisfaction, the property passes 
CA’en thougli the goods have not been weighed'. 

I’his section assumes that the goods are already in a deliverable 
state, but some act requires to be done by the seller for ascertaining 
till'price sufdi as weighing, measuring, te.>tmg them. ^Jt has been 
observed that a merely mental act, such as counting the items of a 
specific lot of goods, would seem not to be ‘an act or thing” within 
the meaning of tho section*. 

Unlfift a different intention appears. 

The rule laid down in thi.s section also is subject to the intention 
of tlie jiarties. If it appears by the terms of the contract that it 


1 A. 1 It. tah. 894 1. C. m ; 

also. In He : David Sassoon A Co. 
(1926) Sind 246^95 1. C. 453 

2 (1805) 6 East, 614 ; 8 U. R. 572. 

3 Logan v. Lc* Mestiriei (1847) 6 Moo. 6 
P. 0 116 ; 79 K. R. 10, 

4 Tho Cftl cotta Co. V, Do Matto.s (1863) 

32 L. J. Q, B. 322, at 329 ; 189 R. K. 6 
752, 762. See also Badihcho, etc. Fab- 


nk V. Basle CliMnical Winks (1898) A. 
C. 200, at p. 207 in winch a buyer in 
England had ordered goods to be sent 
by post from Switzerland. 

Swanwick v. Sothmu (1889l 9 A. A. E. 
895 ; 48 R R. 740 ; Gilmour v. Supple 
(1858) 11 Moo. P. C. 551; 117 R. R. 97. 
Ilalsbury, Law.s of England, 2nd Edn. 
Vol. XXIX, page 86, fn. (x). 
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was the intention of the parties that the property should pass to the 
buyer, it will pass, although the goods have still to be weighed, 
measured or tested, provided the subject matter of the sale is 
ascertained^: and there may be a complete contract so as to pass the 
property in the goods, although the price has not been (lefinitely 
agreed on^ or although the goods are still uu^ilnished^ or llnweigbed^ 

The fact that the parties have agreed upon a provisional 
estimate of the price of the goods, the actual amount whereof is to 
be afterwards more exactly calculated, is relevant to ])rove a common 
intention that the transfer of the property shall not depend upon 
the final adjustment of the price'. 

Agreement remains executory until the condition is fulfilled. 

Whether the condition precedent to the passing of the property 
is one which is implied, or is expressly made by the parties, its effect 
is the same, the property does not pass till the condition is fulfilled. 
As observed by Blackburn^ “in the diterval between the making of 
the agreement and the fulfilment of those enmlitions on which the 
property is to vest, the buyer lias no interest in the thing itself, and 
it follows as a necessaiy consequence that, if in the interval a third 
party has fairly acquired an interest in the chattel, the bn.\er cannot 
on tlio fulfilment of the (conditions deprive him of it. lie ma> have 
a remedy against the seller for breaking liis agreement, b\ suffering 
this int(crest to be created, Imt he cantmt tak(* the jiroperty in 
derogation of a right ac{]iiired. whilst the agreement was o.ih executorv 
and he had no interest in the goiais but onl\ a choice in a<‘tion.“ 

Notice to the buyer. 

Tiiis section also Hupiires notice to the buyer when the seller 
lias ])erfonned the condition ])recedent to the iiassing of property. 
It is clear that in order to pass the iisk (and so tlie property) to the 
l)iy\er he innst liave notice ol it, for in that case he might take 
proper steps to jirotect Ins rights. This is not possible unless he has 
notice. 

23 . (1) Where there is a contract for the sale of 
unascertained or future goods by description and 'goods 
of that descripHon and in a deliverable state are uncondi¬ 
tionally appropriated to the contract, either by the seller 
with the assent of the buyer or by the buyer with 
the assent of the seller, the property in the goods 
thereupon passes to the buyer. Such assent may be 
express or implied, and may be given either before or 
after the appropriation is made. 

(2) Where, in pursuance of the contract, the seller 
delivers the goods to the buyer or to a carrier or other 

1 Forby V. Bates, supra ; Martineau v. 4 Maitinean v. Kitchmg, supra. 

Kitching, li, R. 7 Q B. 436 ; 41 L. J. Q 6 Ha)&l>ury, Laws (»f Euglaiid, 2nd Edn. 

B. 727. Vol IfXIX, p. 86 ; Martineau v. KitcU* 

2 dnyee v. Swann, 17 0. B. N. 8. 84 , ing, supra. 

8 Young V, Matthews, L. R. 2 0 F 127 ; Blackhurii op 8ale, SJod E<ln , p 196. 

'99 L. J, C. P. 6b 
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bailee (whether named by the buyer or not) for the 
purpose of transmission to the buyer, and docs not 
reserve the right ot disposal, he is deemed to have un- 
- conditionally appropriated the goods to the contract. 

Analogous law. 

This section follov^s section 8 rule 5 of the Eni^lish Sale of 
Goods Act, 18011. See Appendix A See also sections 70,8B and 84 
of the Indian Contract Act, 1872 (Appendix B) since repealed. 

Executory agreement converted into sale by subsequent 
appropriation. 

After an njirieenient to sell has been made, it may be converted 
into a complete sale by specifMiig the floods to which the contract 
ns to attacli. or in le^ral phrase, by the appropridfion of goods 
specifically to the contract For examjile, suppose A sells out of a 
stack of bricks one thousand to B, who is to send his cart and fetch 
them avac. Heie B is to do the first ai t, and cannot do it till the 
ele( tioiiis deteiinined He, thei efore, has authority to make the 
choice, but he may choose first one part t>f the stack and then another, 
and lepentedh (liaiige his mind until he lias done the act which 
deteimines tlie eleftion, that IS, until he has put them in his (‘art 
to be fetched ay a\ ; wlieii that is done liis election is deteiinined, 
and he caiin(>t put back the bin ks and take others from the stack. 
So, i{ the contract were that A *< 11011 ^ load tlie bin ks into B’s cart. 
A’s election yould be determined as soon as that act was done, and 
not before^ 

Sir ]\[ackenzie Ghalraers observes* on tins point as follows ^ 

‘‘When thoi is a font met foi the sale of nnnsnetlaineU goods, and the goode 
aie aftei waids solecti d by ihe bij\oi, or it M IcctiMj by the sollei are approved by 
the bluer no diffn uU\ aiise*« Tto diftuulty aiis<s >vhen the seller makes Iho 
‘eleefioii piiisnaut to an jiuthont\ (Uiised tiom the liuver, and li is often a nice 
question of law winthei the aets done ]>v the seller merely express a levoeablo 
intention to appi opr late < ei tain goods to the contraet, or whether they show an 
iiievoeable dell Tnnnalion of a light ot tleelion The general role seems to be that 
\^lum, from the natuie of an agieernent an electron is to be made, the party who ifi 
b\ (he agreennnt to do the first a(‘t. which from its rntnre cannot be done till the 
election is del 01 mined, hus authoritv to make the choice in older tliat he may perform 
Ins pait of the ugieennot when once lu has peifotmcd the act the (hoice has been 
made and tlie elw'tion irieiocablv determined, till then he may (hange hrs mind a« 
to what the choice nhall b«, t(»i th( agreement guts him till that time to make bi« 
choice.^ ’ 

In deteinnning whether the seliction is final or not the euurts will confiider 
the ©xtoinal actions ot the parlies and will not enter into an onqoii‘y as to their actual 
state of mind ^ 

When the troods to he delivered under the contract have been 
identified, in a manner binding on the parties, as the goods on which 
the contract j8 to attach, and therefore as the goods in which the 
property is to be transferred to the buyer, and nothing further 
remains to be done to pass the property, the property may, and^ in 

1 Henjmniu on Sale, 7th Edu., p. 5S0 3 Blackhnin on Sale, 1st Edu, p. 128 

See alao illuHration to repealed 884 ol 2nd Edn 130 

the Indraji Contract Art Uppeiidrx ' 4 Smith v. Hngbes (1871) L. fi. 6 Q. B, 

5 ) B«le of Goods Act, llth Edn, p 68 697 .607 
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theabtOTieB of a contrary intention, will paas: nor does the fact that 
the seller intimates that he will not deliver, or refuses to deliver, 
except on j)aymerit of the price, of itself displace the presumption ; 
for, as lias already been explained, the ri^ht of the seller to retain 
possession of the jxoods until payment is quite consistent with the 
chani?e of property. It is this which is de.scribcd in the section m 
an unconditional appropriation of the goods in a deliverable state to 
the contrai’t by one ol tlie parties with the a.sseiit of the other. 


The word “appropriation*’ has not lieen defined by the Act but Meanings! 
it involves acts such as separation or selection of goods from the appro- 

bulk either by weighing, measuring or counting for the ])urpose of priation^’ 
satisfying a particular contract, and before there is the assent of the 
buyer the .seller may change his mind as often as he likes ami allot 
any goods he chooses to a partuuilar mmtraj^t: but once the buyer 
gives his assent to a j)articu)ar m*t of appropriation by the seller it 
is irrt'vocable, and both tlie sell(*r and tlie buyer are once for all 
bound b\ it. Tiie property passes (*n the guing ol such assent by 
tlie bn>cr. Ordinarily the appropi iation is mado liy the sidler and 
the bu\er subsequejillv assents to it, and then tlie property jiasses. 

Appropriation-essentials. 

I. The goods should vanfonu to the ilesciiption in the contract. 

Tile a})pi opnation shall be of goods “of 1h(‘ descriptitub’ contracted 
for, and “in a deli\mable stale/’ In \ i(jers v. Sander, there was 
a cioHi'm t lor two parrels (d swan laihs of s)»ccili(*(l lengtiis, and it 
was provided tlial p^o|M•rt^ sluiub! pass (ui shipment; and that if any 
dispul(‘ ai’ose unibu' flic slipulation in Ihe contrail. tli(' liuyiu’S were 
not to rejiud am o( the goods but the disfuile wuns to lie referred to 
arbiti’ai 10)1 ; but ns i1 happened tlial the goods supplied wej'c not of 
tiie contract descripli'ui. it wuis h(d<l ifiat no ipK'sTion of the pa.ssing 
of piopertv arose at all. In Lerij v. (Ireeid tlie goods sent iii excess 
of those oi<bM'{‘(l w<‘re art odes mitiudv ditlei'ent, but ]iacked in the 
same crate llu' order bfung ItU' ceilain earthenware teapol.s, dishes 
and jugs, 1o whirl) ili(' pbiiiitilb liad a<bl(Ml <»tlirr eartheniware articles 
of various patterns not orderiMj. It was unauimouslv lield in the 
Exrlieipier tdiamlMU tlial the jiiauieidy liad not passed, and that' the 
pundiascr had the riglit to reject tlie wliole. 


Lb The goods must be in a dr/irerahle state. Tims, shipment 
f»f part uf the goods whori* tlie roiitract was uidivisible did not juiss 
the property iii the gomls .shippedl 


B. They must lie tincondifionaJli/ appropriated to the contract. 

Hub-,section (2) of the present section defines what is un¬ 
conditional apiiropriation. Tlie essence is that there i.s no reservation 
on the part of the seller of the If, for instance, it 


1 (1901) 1 K. B. 608, see also Bnch & (’o 
V, Gortihaadas A. 1. H. l9‘iB Bom 95 ; 
cl. Cnuhft'e V. HarrtKon (1851) 15D K 
n. 813 ; 86 R. It 643 (Older lor ten 
hogfihcada of clarcfc-^ fitteen sent—no 
specific appropriation) 

2 1 E, * K. 9f.9 ; 27 E. J. (i. It. Ill; 28 
h J. Q. B. 810; 117 B. B. 662. 

8 8»4iiwok V. CJtoitrwii. (1924) 20 C, W. 


N. 809. 

4 Ford AotomobiloH v. Delhi Motor 
Kniiineoinig (>» A. I. R. 1923 Bom. 
126 , ef Nnpendra Knniar Bose, In re, 
A. I. U. 1930 Oal. m^m Cat 1074 { 
Campbell \\ Mersey Doots aod Har* 
boar Board (18C3) 148 E. B. 506; 186 
R R. 752. Bee also Juggeraath v, 
Smith, (1907) 81 OkI 178. 
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is conditioiml on payment of the price, there is no appropriation 
within the meaning of the section. An executory agreement to sell 
unascertained goods Avill become a sale by a sebsequent unconditional 
appropriation of them to the contract. Thus in Shcuikar Ddfi v. 
Bhand Ram^ where the sellers who had contracted to sell oil, and 
had received the price therefor, subsequently received from their 
vendors a railway receipl for the goods, and endorsed them to the 
buyers^ it was held that the property had iiassed to the buyers and 
the risk of destruction in transit lay with him. 

4. The approiiriation must be either by the seller with the 
assent ofUie buyer or by the buyer with the assent of the seller The 
assent may be e.xpress or implied, and may be given either before or 
after the apjiropriatioii is made. 

It the commodity was selected in bulk by the purchaser, the 
ownershit^ and risk pass as soon as the quantity sold has Iieen 
separated from tlie mass ami tendered to the purchaser or placed at 
his dis])0sal^. If the Imlk of the commotldv bought and sold Ims not 
been selected b^ the purchaser in the tir.st instance, the sale may be 
rendered complete, so as to operate as a transfer of the property and 
risk, by a subsequent selection by the vendor and approval by the 
]»nrcbaser, such snbse<inent mlection and approval being the same as 
if the article liad been fixed upon in the first instance''’: bul a selection 
by the vendor only witliout the apjiroval of tlie pnrchasoi’ will not 
transfer tiie ]}roperty in tlie goods so se]ected^ ff the article is to 
be selected by the vendor, but the purchaser makes its aci’cptauce 
depimdent upon his afiproval of it as regards workmanship, convo- 
niem'o. or taste, the latter uill be entitled to rej(*ct it, if it does not 
meet his apnroval upon some one or more of the grounds stated". 
When everything that the stdler is to do to complete the sale has 
been performed, the propeitv ami the attendant risk ])ass to the 
purchaser, although the latter may not have got the right of possession 
of the subject-matter oi the sale, or perfeid control over it, liv I'eason 
of the mniqierformanee of -^joue act to be <lom‘ evelusivelv l>y him®. 
But it is not competent to tlie buyer to ])erfcct the contract and vest 
the ]iroperty in himself bv the performance of acts winch it is 
the duty of the vendor to perform, unless the aids are done by the 
authority cf the vendor^ 

The assent may l>e express or nun be i.iferied from the conduct 
of the buyer. Thus, though the buyer may as^m-t that tlie goods are 
not of the contract quality assent may be inferi’esl (rom his conduct, 
6.by a reference to arbitration”. The buyer’s conduct in paying 

1 A. 1. R. 1926 bfth 606-7 Lah 406= (N, H.) 4P2. 

97 T. (1. 765. 5 Andrews v. lleUkdd, 2 13. R. (N.H.) 779. 

2 lingg V. Minett, 11 East, 210 Simmons 0 Kngg v. Minetf, Hiipra; Furley v, Bates, 
V. Bwitl, 6 B. & C, 857 : Aldndgo v. 2 H. A 0. 200 : Hwenting v. Tuniftr, 
Johnson, 7 E. «Sr B. 885 ; Langton v L R 7 Q B 810 

Higgins, 4 H. & N. 402 : Langton v. 7 Acranmn v Monicr, 8 C. R. 449 ; 19 
Waring, 18 (3. B. (N. 8.) 31<5. h J. 0 P, 57. For gonoral principles 

8 Rohde V. Thwaites, 6 B. & 888 ; see also Tjoid, (Joke’s diMOussiou in 

bparkes v. Marshall, ? Bing N. C. 761, Heyward’s and adopted in 

5 L. J, 0. F. 286. (lomynH* Digest, Election. 

4 Jenner v. Snath, L. K 4 0. F. 270; 8 Finlay Muir & (Jo. v. Radhaktasen 

Campbell v, Morsey Docks 14 0. B. (1909) 36 Cal, 786, 744. 
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custom duty and j^odowii rent was held amounting t/o au assent to the 
appropriation.^ 

fUustrations. 

ia) Goods answering ihe description in a contract were manu¬ 
factured by the vendor and by him ai)propriated to the contract, and 
the purchaser on being inlormed of it directed the vendor to mark 
and de.sf)atcfa them for sliipmcnt according to certain instructions, 
and the goods were marked and despatched from the vendor’s mill, 
but could not be shipped, as the vessels named by the ]nirchaser 
were not available at their usual place ; //c/(/, that the property in 
the goods passed to the pundiaser and he was liable in damages for 
declining to take didivery of the goods. “The act of despatching 
the goods from the null was ...the act of the defendant (i.e. the 
purchaser) through Ins agents, the plaintitls, and this aet of the 
(lefcmlant louistituted au implied assent to the apiirojination liy the 
plaintitls, whieh then l)e(‘ame no longer revocal)le^ ” 

(/>) A coniractf'd to s<dl to B 1.91)9 bales of jute, the goods to 
be placed alongside S. S. “rgandu.” and to be paid for in cash against 
llie mate’s reccijits. The goods were marked h\ A with B’s private 
mark pursuant to B’s iristriictioiis, and the> wiu’e placed alongside 
the \es,sel. and shij>[ie(l jii duo course. The male’s receipts w^re 
ma<le out in B’s name, and A sent them on to B, together wnth his 
bill for the veceii)ts for bills of lading, and pledged them with 0, who 
advanced the money in good faith. B heeamo insolvent. A sued G 
for the price of the goods alleging tliat the ])ro]>ert-y m the goods 
did not pass to B, and B therefore could not make a valid pledge 
thereol : Held, that tin" pro])ei’ty in the goods passed to 1^, the above 
facts adbrdnig sntlicMeut evnience of an apjiropi lution by A of tlie 
goods to tlie contTai't and ot B's assent to Ihe appropriation, lleld^ 
tnrther. that a danse in the contract, that if B iclamed tlie mate’s 
receipts wnthoiit jia.virig tor the goods the reeei)>ts should be deemed 
to be the pro])ei't} ol A until B paid for tlio goods, did not render 
the appro))riatKni (‘onditmiml onl>. The elVeot of that clause wms, 
it was .said, not to reserve the 7W.V m A, but to provide 

him w ilh a secnnt y loi'diu‘ pa> meiit of the price of the goftds by 
empowering him to hold possession of the mate’s receipts, and so to 
])re\ent B fiom dealing with tlie goods until the price wa.spald^ 

(d B sends an order from Madras to A. a manufacturer at 
Ihilcutta, Jor ('erfaiii gooils “to be dispatched on insurance being 
elfeded’’. A packs goods according to the order in a cask marked 
with B’s initials* and ships it from (kilcutta to B, having insured the 
goods in B's name. The goods become B’s property as soon as they 
are dispatched from Calcutta^. 

(d) Til denser v. Smith\ A contiacted to sell to B 100 maunds 
of grain, according to a sample }>roduced, out of a larger bulk wdiidi 

1 Bach & Oo. V. Uordhandass (1922) U 4 Fragano \ , Long (1825) 4 B. & 0. 219. 

Bom. L. B 991. 28 B. K. 226. 

2 Clive Jute Mills Co. v. Ebrahiiu Arab 5 (1869) L. R. 4 C. P, 270 Compare 

(1896) 24 Cal. 177,182. Healy v. Hewlett & Sons (1934) 1 K. 

8 Juggernath Augurwallah v. Smith B. 337. 

0906) 33 Oal. 647. 
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Ehad not seen, and which -was already in Hacks of A's. A marked a 
certain number of tlieso sac.ks with B’s name and the words “To 
wait orders.” Held, the sarks so dealt did iiol become IVs property 
in the absence of specific assent from B, or ])revioas authority from 
B to A to select them on B’s behalf. 

(c) Jn Jlohde v Thicaitefi^ the bii>or bouolit twenty hogsheads 
of sugar out of a lot of sugar in bulk belonging to the seller. Four 
hogsheads w'ere filled and (leli\ered. Sixteen oiher hogsheads were 
then filled up and appropriated by tlii' seller, who ga\'e notice to the 
buyer to take them away, wlii(']i the latler promised to do. Held, 
that this was an impluoi sub.seuueni assent to the appropriation of 
the sixteen liogslKUids; that the eontract was thereby converted into 
a sale, and the propeidy juissed. 

(/') The idaintiff agr<. ed to talv(‘from K 100 (puirters of l)arlev 
out of the bulk, wdiicli he had inspected ami approved, in K’s 
gniuaiw at Os. a onartei, in exchange for 1liiit>*iw0 liullocks. at 
4.IG a ))iec'(\ th(‘ ditferenc** t(^ lie lutul t«t K in cash. The bn [locks 
- were de]i\ei'ed. The plainlilf* was to smtd his own saoks, w liich 
K to /ill, to tak(' to the railway, ami to place upon tim ks fiee of 
charge. PlaintitF sent 2(H) sacks. K filled loo sui'ks. bur eonld not 
succeed in obtaining tnud\s. The plaintitb reijiiesied that the 1^5 
.sacks should be sent to lum and K assnrml that it v\onbl be pit I'm 
the rail that day, but this wms not done. K iimling him-tdl on the 
eve of l)iinkruptc\. emptied tlie bail(\\ out of the sacks into the luilk 
again. It was held that the grain put in the sai'ks became B\s pro¬ 
perty as each sa(d< was filled, ai,»l did not cease to be so by A's 
subsecpient wi’ongiul dealing with it*. 

iq) In Lanqfoii v. Hifidins' there was a coiiti’act for all tlie oil 
to be produced m one ,sear’s croj) of p(‘p])ennen( on A’s farm. When 
the crop was got in ami the (dl lea^ly, A put in into bottles furnished 
by B. It was held tlmt tlieie was an a))f)ropiiaiion and assent and 
that the property j^assed to the bu\er. 

(li) When the seller semis notice of a)>pro(iriafion to wlnbdi 
the buyer does not reply, proper! \ is deemed to ]>ass mi the expiry 
of a reasonable time alter I'eceijd of notiof. B> oidels 1 10 bags of 
mm from A, [laps ior thmn ami asks for dohvt*i \. A sends ijini a 
dedivery order for 125, ami asks hiin to semi joi’ the remaining 15 af 
A’s place of Imsiness. B waits a month before sending for them, and 
in the meantime they are stolen. The i>roperty in the 15 bags has 
passed to B, ami he must bear the los,s^ 

ii) A in England wudtes to B at Basle in Switzerland for a 
packet of patent dye, to be sent by laircel iiost. B })osts the packet 
to A. The property pas.ses to A as houii as the packet is posted in 
Basle^ 


1 6 B. & C. 388 ; 5 L. J. (0. 8) K. K 
163 ; 30 11. K 303. 

2 Atilridse v. .lohiiwn (1857) 7 E. & H. 
885,110 n. II 875. 

8 (1859) 157 K II. 896 : 118 K. K. 515. 

4 Fignataro v, Gilroy & 8on, (1919) 1 K. 
B. 09. for oonvorse ca«e, soe Healy 


V Howlott k Hons, (1917) 1 K. B. 837, 
See fttso Nath MnJ v. Jugal Kjshore, 
A. I. Jt. 1929 Lab. 268 
5 Badiwcho Anilin Fabnk v. Basle 
(liomical Worka, (1898) A, 0. 200, at 
pp. 203, 204. 







ij) K conaigiitid a waggon load of lime and «?uld the consign¬ 
ment to the firm M. M paid ])ortioii of the purchase money and the 
remaining portion was to be paid on weighing of the lime according 
as the weight was more or less. The lime did not reach its desti¬ 
nation till 14th March 1920, the contract being entered intoon 
9th February 1920. M found that the lime was damaged in tran¬ 
shipment and was less in weight, M did not make any further 
payment and K instituted suit against him for the balance of the 
purchase money. //eW, that the property in the lime had passed to 
M on 9th February Itt'iO and any loss subseijuant to the date was to 
be borne by M’. 

ik) The broker hands the certificates to the buyer, together 
with transfers signed in blank by the registered holders. The 
shares are ascertained, the sale is complete and the property has 
passed to the buyer^. 

(/) In Galah Ral v. Xivhkeratn^ where the seller forwarded 
tiie Hill of Lading with a Hill nf Exchange attached, with directions 
for delivery (d the former niilv on tlie a<‘ceptance or payment of the 
Hill ol Exchange, ii was held that the appropriation which was 
conditional Imcaine final wIkui the draft was accepte(F. 

(/p) Where the buyer rejects the goods that they are not of 
contract quality (though they are so iu fact) there is no assent. In 
YitJe <£■ Co V. Mahomed' the seller tendered eertain hales of 
contract (juality but the buyer refused to aecept them on the groiiml 
that the\ w-^erc wrongly markcsl and so were not in terms of the 
contract. It was iield that as the bales were at once refused by the 
buvei IIh‘ jiroperty in the goods did not pass to him but remained in 
the seller in the same way as it was vo.stcd in him liefore the 
temder. 

(n) AVlieii the goods have been rejected by tlie buyer it is 
open to tlie seller to make another election within the (‘ontract time, 
for until a jmrticidar election has been assented to by the buyer 
it is not final. Hut the buyer is not bound to uccejit an election after 
the contrai’t pein)d has expired'^ 

(n) The questif*n of appropriation is a question of fact, and 
the law does not rmpiire any particular mode or form of appropria¬ 
tion. In Mamdngala v. Kotala^ the property in timber was held to 
pass as soon as it was cut. 

Blackburn has observed on this point a.s follows :~- 

“1'|io UiflkniUy apsos when (ho original agreement iloew not ancortam the 
spocifie goods, and one party has appropriated soino partiimlar goods to the agree¬ 
ment, hot iho other party has not .subsequently asaented to auch an appmpriation, 
Hueh an appropriation ih revocable by the party who made it, and not binding on the 
other party, uiiless il was iniide m pursuanoo o/ an authority to make the election 

1 Kanstii Rain v. .Mul Chand Bhagwan 79 L C. 394* 

Pas, A. I. R. 1930 bah. 469- 127 1. C. 4 Blackburn on Sale, 2nd Edn. pp. 

168; A. I. R. 1926 Lab, 606 supra 120>1SO. 

followed. 5 (1897) 24 Oal. 124. aleo Wait v, 

2 Mancokji Poatonji Bharucha v, Wadilal Baker (1848) 2 Exch. 1^ 10. 

Sarabhai & Co. A. I. R. 1926 (B. 0.) 6 Bnryowman v* Free, 48 I>. J. Q. B. 65. 

38 Bom. 160^-=^94 I 0. 824. 7 21 M. L. J. 413* 

3 A. I* U. 1924 Uh. 289^4 Lah. 423--^ 
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cotitorre(i l>y agropaieui, or tialeas the act is subfecqueutly and before its revoentjon 
adopted by the uther party. In either rase it boicomes tlnal and irrevocably binding 
on both parties. 

*‘Tbe qncbtion of wliethov there has been a bubseqnenl assent or mil, i» one 
ol factthe other question ol whothet the selection by one party merely showed an 
intention in that party to appiopnait^ thos<t goods to the eoutract, or showed a deter¬ 
mination of a right ot oleetion, is one ot law, and souietunes ol nieity. 

“The geneial lule laid down L<nd Onto in Ihmvntd's easeJ, and adopted 
in Ooinoyns’ Digest, Khcfion, seems to be that when tiom tin' nature of an agreement 
an eloetmn is to be made, tin* paity, 4 vho is bv the ugK'cinent to do the first act, 
winch tiom its iiatuie eannut Ix' done till the cdeetion is detenniuod, has aathonly to 
make the choieo in oidor that lie may (UMtoiin his pari o( the nguement, when once 
he has peilormed the act the ehoiee has been made and the cloelion iriovocably 
detenuined , till then he may change his miml as to wliat tin' ehoiee shall be, tor the 
ngieement gives him till that tune to make his ehoiee. 

“11 follows ffoin this, that where liom the (onus of an executory agreement 
to s( 11 un.Hpecitioil goods, the vendoi is to disjiateh the gi)od>, or to do anything to 
them that eannot be done until tin goods aie appiopinited, he has the giglit to 
choose what the goods shall be ; and the jiiojicity is tiansleiroil the moment the 
despateli or othei act has eommenecd, toi then an apjuoiiriation is made, iiually and 
Cfjtu'lusively, by the authoidy eonti'iied in tin agu'i inent and, in Litrd Toko’s language, 
‘the eeitainly, and thcK'bv Ibe pmiperty begins liy ('Us'lion - ;--but bowov'er clearly 
the vnnlor may liave <\piessed an intention to ehoos<> p.iitieiilar goods, and how'cvor 

1 xpen‘*iv('may have been his jin'paiations lor peitorming the agn'emeni with those 
partieuiar goods, jtt until tin a<‘l has aetuailj eominmeed tlie n}>[)ropnntion ih not 
final, lor it is not made b> tin authority of tin otbei jiarly, noi binding upon him.” 

It may he iiotet that where both jiurties liave suhsmiucntly 
ciSHcnted tn the apiuoiiriatioji ol .some sjiecifit' j^oody to fuHll the 
agreement, no ulty atist'.s The eiiet'f is then fhe same as if 
they had from the first ngjreed upon the sale of tliose speeifie goods. 
The seleetion of Ihe ^roods hy the one party and the udo))iion of that 
act hy the other converts tlnit \\liich before was a mere agreement 
to sell into an actual sale, and the fuoperty thereby passes^ 

Appropria- If there is proviou.s assent h\ tlie hn\or suliseiiuont appropriation 

tioB with oj' selection hy the ,seller passe.s the propcody at once. As has lieen 

the pre- staled above, there must he fhe selection of floods, hy one party ami 

vious ^he adoption of it hy tlio other party hut the ordt'r niiiv vary, d’hus 

assent of if the authority to select is conferred hy the contiact on tlie seller, 

the buyer as soon as the selection is made, piopeity ])as.ses to the huyer^. 

Jh’eviotis autliority to appropriate may ]>e witlidraun hefoj-e it is 
exorcised and it the selior inspite of that appiopnatos, pro[)orty does 
not ])ass and the seller cannot sue lor price hut he can sue for damage 
lor nou-aceeptance. 

Appropria- If there is neither iiroMous authority nor subsequent assent to 
tion by approjiriation, the property does not }>ass^ Su too, if a mistake if? 

mistake made in the apjiropriation®. A eoinmon mistake as to the identity o! 

the soods appropriated is. of course, ineJVetual. Thus, where a 
buyer bought a cpiantity of goods at auction under the denomination 
of class 2. and certain packages were suhsecpiently appropriated, 
by both parties as the buyer’s fuirchase, whereas they containei], 
unknown to the parties, goods of class 1, it was held that no property ♦ 

J 2 Co. Hep. 30 A. Chalmci'M p. 68. 

2 Heyward’s case, supra, 5 See Jtniner v. Smith supra. 

8 See Bohde v. Thwaitos, supra p. 803, 6 Campbell v. Mersey Docks and 

per Holroyd S. Harbour Board (1863) 148 E, R. 506 

4 Gufch V. Lee», 3 H. & 0. 558, See 136 R. R. 752. 
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pas^ied to tlie buyer*. But where a eommou intention to appropriate , 
exiv'rftw, a mistake by the a^^ent receiving the goods as to the particular 
buyer for whom they are delivered is immaterial, lihns where each 
buyer of 500 quarters of oats out of a cargo sent the same lighterman 
to receive the parcels, and the lighterman intended to take delivery 
for S and D respectively, whereas the shipping clerk delivered on 
behalf of 1) and S re.speclively, an<l the parcel which the seller 
intended to deliver to S was lost, it was held that as both D and the 
seller intended the parcel received by the lighterman for S to be 
appropriated to I), D was entitled to it^. 

Delivery to a carrier -sub-section (2). 

'‘The commonest form of api)ro])rlatmg goods to the contract is 
by delivering them to a carrier, and then, if tliere be authority so to 
deliver them, and the seller does not reserve the right of disposal, 

‘the moment the goods which have been selected in })nrsnance of the 
contract are delivered to tlie (*arrier, the carrier becomes the agent 
of the vendee, and smdi a delivery ainonnts to a delivery to the 
vendee; and if there is a binding eoiilract between the vendor and 
the vendee, either by note in writing, or jiart payment, or siihseqnently 
by luirt acceptance, tlieii there is no doubt that the proiierty )iasses 
by such delivery to tlie (‘arner. It is necessar>, of course, that the 
goods should agree with the contract.^’' 

In order (o come within the rule laid down in sub section (2), 
there must be (i) delivery in pnrsuanee oi the contract, /. e. in tlie 
manner indicated and nt goruls of the description in the (*ontract: 

(ii) delivery should be to the bu>er (lii) or to a carrier or other 
bailee for traiisinis^ion to the buyer, ami (iv) the- seller does not 
reserve the right of disposal. 

Suli-spction (2^ re(*ognizes an important princijile, »'/r. that, Passing of 
where, in pursuance of tlie contiact, the seller delivers the goods to property 
the buyer or to a carrier or other bailee (whether named by the on delivery 
buyer or not) for the purpose of transmission to the hnyer, and does 
not reserve the right of disposal, he is deemed to have nncomhtionally 
appropriated the goods to the eontract. l^he rule is, boweve^;, silent 
as to the passing of property to etiect wliich there should be previous 
or subsequent assent of the buyer, fn cases whore the buyer asks 
the seller to simd the goods by a common carrier, (whether by sea 
or by rail) it ha.s been hold that the biiyor’.s a.ssent to the appropriation 
is already given to the seller and that when the seller despatches 
the goods arnl delivers them to the common earner for the purposes 
of transit to tlie buyer, the common carrier not only receives the 
goods as agent of the buyer, but also assents to the apiiropriation 
made by the seller^ If the intention finall> to a])propriate is clearly 
indicated, and the carrier assents, it is immaterial by what documents 


1 Harvey v. Harris 112 Mass, 

‘2 Denny V. Skelton (1910), 115 h T. 305. 

3 Clmlmera, Sale ot (loodw Act, 1893, 
11th Edn. p. 69 ; Wait v. Baker (1848), 
2 Exch. 1, at p. 8 (unindorHod hill of 
lading); Napier v. Dexters, Ltd. (1926), 
26 L. I. L. Rep. 62. 

4 Colonial Insarance Co. v. Adelaide 


Insurance Cn. (1886) 12 A. C. 128 
(Bnyois chartered sfiip-delivery on 
board ih delivery to buyer) ; Studdy v, 
Saudens (1826) 108 E. H. 234 (Delivery 
to buyers servant); Fragano v. Long 
(1826)107 E. B. 1040; 28 R. R. 226 ; 
Dutton V. Salomonsoin (1803) 3 B. & P. 
682 ; 7 B. B. 883. 
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coosignmeut is effsctsd*. When goods nre to be delivered at a 
distance from the vendor, and no charge in made by Mm for the 
mniage, they b(«.’.oma the property of Hie buyer as soon as they are 
sent oft though there may be a provision tlial they are to be paid for 
after arrival*. 

The rule, however, applies only where the carrier is, he 
generally is, the ImjeHs agent to take delivery. If the facts show, 
as, for example, wdiere the seller exercises a right of disposa1^ or 
where he agrees to deliver the goods at their destination , that the 
carrier is the seller’s agent, delivery is not a final apiiropriation. In 
such cases under the Act different intention appearH'\^ In JMim 
Dreyfus Co. Ltd. etc. v. South Arcot (troundnuf Market 
Committee etc®, under a contract it was provided that the vendor 
should send the goods to the god owns of the purchaser at the place 
0 and gave the purchaser the power of inspection and rejeolion. 
Though an advance was paid, the balance of the purchase money was 
to be paid on accepting the goods or tlie advance was to he refunded 
on rejection. The deliver) was to be completed at ]dace (\ ft was 
held that the sale and purchase w'eie at (h and that by the mere 
handing over of the goods to railway autliorities the goods did not 
become unconditionally appropriated to the contract. 

The property would not pass on delivei) il the passing of pio- 
perty is (’onditional. Thus, if the contract provides that the pro- 
perty is not to jias.s to the buyer until lie has actually leceived the 
goods, or examined or approved of them, <lelivei) to a can i(‘r does 
not pass the propertv. 

Delivery The delivery mu.st he “in pur.suance of the contract,’' tlmt is to 

must be in' say, it must be by the route prescribed. Thus, where the conti'act 
pursuance provided for a sea carriage from the part of loading to Kew Yoik, 
of the con- the tender of goods which were sent part of tlie wav hv rail was lield 
tract. not to be a good tender, and the buNcrs vven‘ held entithui to repu't 

the goods^ Similarly, if the bii\er names the carnet, th(‘ seller 
does not duly pursue Ins authorits to apiiropiiale il lie (lc]i\ers to 
another carriein 

It has been h-eld by the Madras High Hourt that delivery to 
the railway company by taking a raihva\ iecei))t in the lisk note 
form is deliveiy to the bu)er* Uut wdieie the goods were ('ousigiied 
^ bv railway, but the ruilwa\ receipt wuis taken in the consignoi's 

j name, it was held that there was no appropriation"’. 

! Delivery to the buyer may not pass the projierty if the seller 

reserves his right of disposal. See notes under .wfion 25 post. 

1 Bjyanbv. Nm (1889) 4 M. W. 775. 6 A. I. U. 1915 Mail 883 

^ at 791 ; 51 B. B 819,833. 7 Tn le Hniro and Hcilhat (1917) 2 K. B. 

} 2 Fragaiio v bong (1825) 4 B. & 0. 219; 318, at p .357. 

^ 28 B. B. 226. 8 TJIIock v. Redclolcin (1828). Dan. & h. 

3 See section 26 of (he Act. I. 6 ; 39 Digest 574. 

4 Badisohe Amlin and Sofia Fabnk v. 9 Alagappa v. Eoopchand, A. I It. 1929 

Basle Ohemicfli Woiks (1898) A, C. Mad. 085^-117 1. 0. 1,30 

200 ; 67 b J. Ch. 141. (of) Sadasook v. 30 BlJHmorm v. (iomi Mai, A. I, B, 1928 

Oliaitram, A. I. R. 1926 Cat. 218-88 bah. 481^335 I (1 457; Snudar 

Hmgh V. Oakh 8mgb. A. X. B. 1927 
5 See Setijamm on Bele, 7th Mdn. p. $58, heh 369^100 I C. 795. 
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As to the tosiuiitig of dolmry, see see. ^ post. 

Goods lo be manufactured—unfinisbcd ships etc. 

A man may purehase a chattel whilst in process of making?: or 
he may agr^e to purchase it when made^; whether he does the one 
thing or the other depends on the intention of the parties. In the 
latter case i, e , where a specific chattel is ordered to be made, 
prima fade the right of property is not vested in the party who 
gives-the order, nor the right to the price in the vendoi, until the 
thing ordered is completed and made ready for delivery, and has 
been approved of by the purchaser, or some person appointed on his 
behalf to inspect the materials and workmanship. The builder or 
maker is not bound to deliver to tlic purchaser the identical chattel 
which is in progress, although the pnrchaseinonev may have been 
paid in advance*, but mav. if he pleases. dis}>ose of it to some other 
person, and deliver to the purchaser another chattel, jirovided it 
answers to the description contained in the contract^ 

But parties may agree that pro])erty in the goods should pass 
even before they are coiinileted, or at a certain stage. It is a question 
depending upon the construction of the contract at what stage of the 
manufacture of an arti(le the j)ropertv tlierein is intended to pass, 
and a question of fa('t whether that stage has been roached^ 

As regards contracts for the building of such tilings as ships, 
where the price of a slnp in course of (•(uistrnction is payable by 
instahuerits, u special tnlo of construction is established by the 
English aiithoiities, c/:, that the prtq)er1> in the uiitinished ship 
l>aNS(‘s on pa\inent of th(‘ first instalment ainl snlisequent additions 
become the buyer’s pr«q>erty as they are worked into the ship, 
(suliject in all these cas(‘s, to evideiK'e of a eoiilrar.\ intention), and 
that despite the fact that the aiticle is not in a deluerable state. 
The pa\nient of instalments is held “to apjiropnate specjfi(‘allv to the 
buyer the very ship so in progress, and to vest in him a ju'opeity m 
that sliip*’’ Idiis, how'ever, is onl> a rule of construction and no 
rule of law*. 

“The result of the rule stated above is that as between the 
buyer and the builder, the biuer is entitled to insist upon the 
completion of that very ship, and that the builder is not entitled to 
require him to accept any other“\ and this lias long been taken as 
a settled rule”. 

This rule, bow’ever, doe.s not extend to auxiliaries intended to belong 
to the shif), not forming part of the striu'tnre such as engines, before 

1 liHidlcr V. Burliiison, 2 M. & W. 602 ; 942, 946. 

6 L. J. Ex. 100, 6 Seo t'laiKo v. Sjienoo (1930 4 Ad. A E. 

3 MucUow V, ManRleH, l Tftiint, 318. 448 ; 43 H. R 395 ; Uing v, Barclay, 

3 Atkinson v. BelJ, 8 H. & (\ 277 ; G t. Ouile A Po, (1908) A, C. 36. See also 

J. (0. 8.) K B 258;EaHner\ BuiBn- la re Hlylh Bhipbuilding ami I>i*y 
rton, supra ; EUiott, v. Pybus, 4 Moo. & Ducks Co. Ltd (1926) 494, C. A., 

Hii, 889, 897 ; 3 L. J. O. B. 182. leviewing all the oases 

4 Per Lonle Blackburn and Braniwell, 7 Woods v. llnsbeJl, supra. 

11 A. 0. at 870, 385 (Beath v. 8 Mellish, L. in Ex-pftrte Lambton 
Moore). (1876) 1. B, 10 Clh App. 405, 414, 

6 Woods V. Rassell (l$22) 6 B- A AH. 
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they are fitted in the vessel and approved’ as parcel of it*. Lord 
Watsou observed in Seathv. Moote ^: 

“Materials provided by the bnilder and portions of the fabrit*, whether wholly 
or partially linished, although intended to be used in the execution of the contract, 
cannot be regarded as appropriated to the contract, or as sold, uulcsfe they have been 
affixed to or in a nasonablo sense mad© pnit ol the foipviw 

Where the purchaser has paid part of the instalments by 
accepting bills drawn by the vendor, which have been discounted 
with third parties, and the purchaser and vendor subsequently become 
bankrupt, the holders of the bills have no lien on the ship if the bills 
are dishonouredl 

It is not absolutely necessary that there shall have been in the 
original contract a stipulation for payment by the instalments, or 
that the instalment has actually been paid. The absence of these 
considerations might be supplied by the other circumstances from 
which the inference could be drawn. There must, however, always 
be facts admitted or jiroved siilHcieivt to warrant the inl’ej’imce that 
the purchaser has agreed to accept the completed portion of tlie 
ship in jiart fultilment of the (‘ontract of sale^ 

As already pbsiwvcd, it is a cpiestion depending upon the 
construction of the contract at what stage of the manufacture of an 
article the property therein is intended to ]vass. and a question of fac't 
whether tlial stage has been reac]ie<l. In luting (C' Sfujs 

V. llnrelaif Curie d' f'V. (‘crtain s1hj)s were lo be built for an Italian 
company, but the contract provided that the vessels were not to be 
considered as deliverei] lo, and (inallv accepted by tlie purchasers 
until they had passed certain oilicial trials, }^t^mellt wuis made by 
the purchasers in instalments and the .sin[is wmre arrested for a debt 
due from them. It was held that the contract was for a completed 
ship, that the risk lav wnth the buihiers tdl delivery, and there 
w'as no intention to part wdth the propert} until the vessels were 
completed. 

Where the seller has to im’oiqmrate wnth his own materials 
wnth those of the bnver, the materials become the property of the 
buyer as soon as tbe\ aie inc(»rporated with the goods belonging to 
tlie buyer. Before incor])oration tlie seller may sele(‘t any material 
for the purpose but there is no iimil elei'tion unless they are incorpo¬ 
rated, so unti’ then the properly does not pass. Where the contract 
is not for the sale and purchase of gurxls as moveables, but to make 
up materials and iix them until they are tixed, by the very nature of 
the contract the pi-operty woll not pass. Tn Tripp v. Armitage^, 
property wa.s hold not to pass in certain wM^oden sashframes which 
were not fixed to the building though approveil by the supervisor. 

The presumption or inference referred to above wdll not arise 

1 Wood V. Bell (1856) 6 E. & B. 355. 3 Ex-parto Lambtan, supra. 

103 K. R. 749, Ex. ('h Reid v. Mac- 4 Laidlcr v. Burlnmon (i837) 2 M, & W. 
beth and dray (1904) A. C\ 228 ; In 602, 46 K. K. 717 ; Seatb v. Moore, 
r© Blyth Shipbuilding and Dry Eocke supra. 

Co., Ltd., supra. 5 (1908) A. 0. 85, H. L. 

% (1886) 11 App. Cas., at 381 0 (1839) 4 M. & W. 687, 
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in the ca$e of machinery or material to be fitted td a ship which is 
already in existenceh 

The principle enunciated above is not confined to ships; it Chattels 
seems that “the same reasoning would apply to any other chattel as other than 
to which the parties shoukl agree that the property should pass while ships, 
the chattel was in an incomplete state*.” There may be a contract 
for the sale of the component parts of a w^hole structure or the like 
as parU, coupled wuth a contract that the seller sliall put them 
together after delivery to the buyer. Here the parts as delivered 
are appropriated to the contract and become the buyer’s property^. 

Appropriation—when final 

The question as to whether aiipropnation once made by the 
seller is final or whether it is levooable and lie has got the right to 
further ajipi'ojinate other goods answering the denjicription within 
the time limite<J b'r fieifonnance sometimes arises It has been held 
in Ueuter v. that if the .seller is still in tune and the buyer is 

not prejudiced, it is open to the seller to make a fresh election and 
appropriation. Otherwise, an appropriation once ma<le is linal’. 

“When the juu'ty authorised has determined his eleciif.n by 
doing such act or thing, tlie apjiropi iation is tiiially made. Until 
that time any act or thing done with refeience to the gitods towards 
a])j>ro})na1ion by tlie i)arty antiionsed is ie\ocab|e, unless it has, 
previous to its ievocation, been assented to by tlie other iiarty. d’he 
(piestion wdiether any act or tiling done wutli relerence to the goods 
IS a tinal deteniiination of an election to aj)]>ropriate. or merely 
indicates a revocable intenlion to aiipropriate, is one ol lawl 

In liailej/, Son ib ('o. v. Snit/fh ((^(.\). JAd\ there w us a contract for 
the sale of lo.OOO units of corn and there was a term that there should 
be separate documents for each I,IKK) units ami eaidi units sliould 
be corisideied a se])arate contract The sellers gave notice of appro- 
liriation of ir).444 (piaiters and sent U> invoices lor 1,U(K) each and 
and one lor U4. The luiyeis having rejeided, the s(41er on the same 
day sent an amended invoice for 10,00^) quarters with sefiarafe Bill 
of Lading for 1 OOO ({iiaiters. It was held that tJio contract originally 
singb’ and indivisibb* biumiae 15 separate contracts on ajipropnatioii 
and that the amended provisional invoice had the elloct of wdthdrawdng 
the first tender and was a good tender. 

4'hough no doubt a defective declaration might be cured by a 
second declaration if in time, if each declaration by itself is bad. the 
two cannot be read together to form a good declaration. In Awn v. 

Van Vauiirnherghe & Fil/ there were three declarations one after 
the other as each was found bad and the argument that the second 


1 Augla-Egyptiaii Navigation Co. v, 
llcnme, L. K. 10 ('. W 271, at pp. 280, 
281 

2 Soath V. Miiorc HUpia, p. 385 . 

3 PritoUett A g<il4 etc. Co. v. Carrio, 
tlOlfi) 2 Ch. 615, 0. A. 

i (1879) 4 0. r. I). 239 (C. A.). 

6 Oraiu Uoion Co. v. Mans Larsen 
(1034) 150 L. T. 78 ; 49 T. L. U. 540 


(goods shipped per Triton—notice of 
appropiiation enoneously given as 
per Iris Held, notice tinal and buyer 
can 1 eject), 

6 Halsbury, Laws of England, 2nd Edii., 
Vol XXIX, p. 78. 

7 (1989) 1 A. E. II. 115. 

8 (1938) 2 A. E. It. 800. 
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atid third declarations between them coiastrtwtied a valid d^laration 
was rejected by the court. 

Goods unascertained—agreement between f»arlies that seller 
will have ri^t of resale against buyer on breach and to recover 
godown and insurance charges etc., although goods have not been 
appropriated by either party-seller is entitled to recover these 
charges, although goods have not been appropriated. 

Although in a contract of sale relating to unascertained goods, 
there is no right of resale or the right to recover insuring and ware- 
house charge.s etc., so long as the gouds are not appropriated, it is 
open to the parties to agree as between tlieinHelves that in spite of 
the fact that tlie property in goods has not passed, there having been 
no appropriation by either of them of the goods towards the contract, 
the seller will have the right of resale against the liuyer in breach 
and also to recover the godown rent and cost of insurance etc. and 
where such agreement exists the seller is entitled to recover the 
godown and insnnince charges etc. It is always ojten to the parties 
to agree to terms under which the rpiestion of appropriation or the 
l)as.sing of (he property to the buyer would not ariseA 

Present sale of future goods-goods in potential existence. 

As has already been noticed, where there is a contiact pur¬ 
porting to be a present sale of future goo(js, and, wdieii the gooils 
come into existimce or are acquired, the seller delivers them to the 
buyer, or otlou'wisc appropriates tliem to him, oi* the bin er takes 
jmsaessjOTi of them by the authority, given by the terms ol the con¬ 
tract or subseriueiitly thereto, of the seller, the property in the goods 
is thereiiiion tran.sferred to the buyei^ 

“Where, however, the future goods are such as have, at the 
date of the contract, a poientiul existence, the projierty in them is 
prima facie transferred to the bnvf3r when they (oime into existence, 
HO as to be capable of ideutitication,^ wdthont any further act of 
appropriation. 

“(foods are in ])oteritia! existeTM‘e when they are the natural 
product, or expected incrtmsc, of sonu^thing owned or iiossessed by 
the seller at the time of the contract, such as the hay or wheat to be 
grow'ii in his field, the wool to he clipped from his existing sheep, 
the milk to be given by his existing cows, the young to be i^rodnced 
by his existing animals, and similar products. 

“Where, however, the subject-matter of the contract is a pro¬ 
duct to be made or manufactured out of potentially existing future 
goods, a siibseipicnt act of a])propriatioii when the goods come into 
actual existence Is prima facie necessary^’’ 

Contract for a quantity of goods. 

Under a (mntract for the sale of a (piantity of goods the ques¬ 
tion whether the iiroperty in any part of the goods passes before the 


1 ttheo Naram Oopi B«m v. Now Sevan Edn., Vol. XXIX, p. 79. 

Sugar & Our Uofining (Jo. Ltd etc., 3 Hatbbury, Laww of England, 2nd Edn 
A. I. U 19B8 All. 271 Vol. XXIX, p. 80. 

S( Sec Halshury, Laws of England, 2nd 



Ike. GOODS m A3?PBOVAD» OB ON **8ALB OB BETURN^’ 261 

{rU is made depends npoii whether succeesiv© appropria¬ 

tions of separate portions of the goods were contemplated, or 
whether the goods were contracted for only as an indivisible whole, 
to be appropriated as sneh^ 

The fact that the contract contemplates symbolic delivery of 
the goods as a whole by the transfer to the buyer of a bill of lading, 
or other document representing the whole quantity, is relevant to 
show that the goods were contracted for as an indivisible whole^. 

The fact that successive instalments of goods are deliverable 
to the buyer during a period of time, especially when the earlier 
instalments would be consumed or otherwise dealt with before the 
completion of the full quantity, is relevant to show that the instal- 
ments were intended to be separately appropriated^. 

See aho notes under section 3H of the Ad. 

M^here, by the terms of the contract for unascertained goods, 
the seller agrees to deliver I lie goods at a iiarticular place and no 
intention appears in the contract that the property shall pass 
previously to such delivery, the property does not pass unless and 
until delivery is mafic accor<i^lgly^ 

24. When goods are delivered to the buyer on 
approval or “on sale or return" or other similar terms, 
the property therein passes to the buyer— 

(a) when he signifies his approval or acceptance 
to the seller or does any other act adopting the tran¬ 
saction ; 

(b) if he does not signify his approval or accep¬ 
tance to the seller but retains the goods without giving 
notice of rejection, then, if a time has been fixed for 
the return of the goods, on the expiration of such time, 
and, if no time has been fixed, on the expiration of a 
reasonable time. 

This section follows rule 4 of section 18 of the English Sale of 
Goods Act, 1893. The Indian Contract Act, 1872, did not contain 
any similar rule although the principle involved herein w'as referred 
to in the illustration (b) to section 78—vSee Appendices A and B. 

Goods delivered on approval, “sale of return** or other 
similar terms. 

When goods are sold under a contract of ‘sale or return’ or on 
approval or on other similar terras, the sale is a conditional sale. 
The property in the goods does not pass to the purchaser until he 

1 Halsbaiy, LftWH of Eiigiami, 2nd Edn., v. Adelaide Marme Insurauce Co. 

Vol XXIX, p. 82. (1886), 12 App. Caa. 128 P. C, 

2 See Anderson V. Moriee (1876), L R. 4 See Halsbmy, Laws of England, 2nd 

10 a P. 609, Ex. Oh. Edn., Vol. XXIX, p. 83. 

8 Colonial Insurance Co. of New Zealand 
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bas done some act adopting the transaction or has signified his 
approval or acceptance to the seller. If the goods are returned or 
tendered back to the vendor within a reasonable time, the sale is 
annulled, and the latter cannot recover the price of them ; but, if 
the purchaser, having got possession of the goods, fails to exercise 
his option of returning them within a reasonable time, the contract 
is discharged of the condition, the sale stands as an absolute sale, 
and the price of the goods may be recovered in an action for goods 
sold and delivered\ 

Sale or In order to determine whether the delivery of the goods is 

return made “sale or return” or to an agent, the whole agreement must be 
looked to. The use of the words “sale or return” or “agent” is not 
conclusive. There may be only an agency to sell for the bailor^. 
On the other hand, a so-called “agency” may be really a 
transaction of sale or return^ Thus in Weiner v. Harris^ the 
goods were received on the terms of the following memorandum, 
addressed to the bailor: “The goods mentioned are your property, 
an<l to remain so until sold or paid for, they being only loft with 
me for the purpose of sale or return, and not to kee]»as my own stock. 
The goods 1 receive from yon are to be entered at cost price, and my 
remuneration for selling them is agreed at one-half the profit.^’ 
Fisher, the author of the memorandum, jiledged the goods with the 
defendant, a pawnbroker., Held, that the plaintiff’could not recover 
the goods fdedged. as the terms of the bailment, [larticularly the 
terms as to remuneration, and the provision that the goods were not 
to be kept as Fisher's own stock, showed that Fisher was an agent, 
and not a buyer; and, as he was a “mercantile agent” under the 
Factors Act, he could pa.ss a good title to the defendant. 

On the otlier hand, in the KronprinzcHnin Ceeilie\ wJiere goods 
were consigned to a company, who were ap})Ointed sole “selling 
agents” for the sellers, on the terms that the sellers received, not 
the sub-bnyer’s money less tlie agent’s commission, but a sum 
calculated according to the average ])rices of all sales under a pool, 
which sum might be more or less than what their goods sold for, 
the sellers receiving on ('onsignment a provisional price, after which 
they had nothing more to do witli the goods, it was held by the 
Privy Council that the transaction was not an agency, hut a sale 
to the “agents”, and a resale by them to the snb-biiyer. 

In re Ferrier : Exparte The Trustee v. I)onald\ 1) delivered 
certain articles of furniture to F “on sale for cash or return wdtliin 
a week”. The articles were seized in excutiou by a creditor of F 
within tliree di^ys of delivery. J) claimed and obtained delivery of 
the articles and on the adjudication of F as bankrupt the trustee in 
bankruptcy claimed the articles as property vested in him. It was 
held that the property in the goods did not pass to F in the circum¬ 
stances of the case and the trustee was not entitled to them. 

1 Mosh V. Sweet, 1C Q. B. 493; 20 L. J. (1917) 55, 8c. L. K. 35 H. L.; Ex parte 

Q H. 167 ; Wingteld, Ex parte, 10 Oh. Bright (1879) 10 Oh. D. 566, C. A.; Be 

I). 591, 593. Sec also Bay v. Barker, Nevill, Ex p,arto White (1871) 6 OJi. 

4 Ex. D. 279 ; 48 L. J. Ex. 569. App. 397. 

2 Weiner v. Harris (1910) 1 K. B. 285 4 (1910) 1 K. B. 286 0. A. 

C. A. 5 (1917), 38 T. L. li. 292 (P. C.). 

9 Michelin Tyro Co. v. Macfarlahe 6 (1944) I Oh. 296. 
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It is to be observed that m a c^se falling within this section, 
the person called a buyer is really only a bailee as h^ has not bought 
or agreed to buy but has merely an option to buy.^ The position^ of 
the seller is that he has made an irrevocable offer to sell* and he 
cannot require return of the goods unless for example a course of 
dealing allows him to do so^. Whether a delivery is made under a 
contract for ‘sale or return^ etc. depends upon the effect of the tran¬ 
saction as a whole and the fact that it is called ‘sale or retunJ^ is not 
conchisive as it may be an agency to sell for the bailor*. Again, the 
fact that the transaction is called an ‘agency^ does not show that it 
may not be really one of sale or return^’. Also, the fact that the 
agent is remunerated by the profit on a resale does not make him 
the buyer®. 

Acts adopting the transaction. 

An ‘act adopting the transaction’ means an act indicating an 
election on the part of the bailee to become the buyer of the goods, 
or otherwise inconsistent with Ins being otherwise than the buyer 
thereof, as for example a sale or pledge of them, or any other 
unauthorised act in relation thereto which is inconsistent with 
a free iiower to return them according to the express or 
implied terms of the bailment. It is to be noticed tliat 
to 'bring a case under this section, the circmnstances must 
show that the buyer has an option to become the owner of the 
goods on the sfaftdoni ferntM, that is to say, in the events mentioned, 
If the contract spec dies any other event as essential to the passing 
of the property, the covering words of .section 19 (3) apply, and “a 
different intention appears This fact is of particulai* importance if 
the goods get into the hands of a third person who claims them. 

Where goods delivered “on sale or return"’ are pledged by 
the buyer, the pledging of the goods by him is “an act adopting the 
transaction” within the meaning of this section, so as to pass 
the property in the goods to hiiif. 

But in Weiner v. the plaintiff a manufacturing jeweller, 

had delivered to Huhn some jewellery on the terms of tlie following 
memoraiuluin ’ “On approbation On .sale for cash only or return. 
Goods had on approbation or on sale or return remain the property 
of Samuel Weiner until such goods are settled for or discharged.’' 
Huhn delivered the jewellery to Longman on his representation that 
he had a customer, and Longman pledged it with the defendant, who 
received the articles in good faith. Jleld, that the plaintiff could 
recover, as the goods were not delivered to Huhn on statutory terms, 
but only on the terms that the property should pass if he paid cash 
or was charged with'the goods, and he could therefore pass no title 
to the defendant 

1 Helby v. Mathews, (1895) A. C. 471- Agency’" pp. 21 to 28. 

2 Kirkhaiu v. Attenborough (1897) I. Q. 7 Wemer v. Gill; same v. Smith 1905 K. 

B. 201, C. A. B. 172 (179). 

3 Halsbcry, Vol. XXIX, 2t»(I E<3n. 8 Kirkham v. Attenborough, supra ; per 

4 Weiner v. Harris, (1910) I. K. B. 285 Jesaal M.R. m Re Florence Exp. Wing- 

C. A. field 10 Ch. D. 591 (593) C.A. 

6 Re Nevill Exp. White, 6 Ch, App. 397 9 Kirkham v, Attenborough (1897) 1 Q. 

affirmed in Towle k Co. v. white 29 R. 201, 0. A. 

L. T. 78 H. U 10 (1900) 2 K. B. 574 ; 75 h. J. K. B. 910 

6 Ibid. 8^e a|»o author’s '‘Law qf (C.A.), 



^4 


'THE IWIAH UVt OF OOOOS AOT 




If goods at'e delivered on the terms that tfie bailw should have 
the option of treating th® transaetion a sale if the goods ore not 
i^imiod, the option is with and not with the buyer, and the 
(mse is not within this section. The property will then pass when 
the ofption is BTcercised^ Again, a mh subject to a right of the 
buyer to rescind it, if the goods are not approved, is equally outside 
this section*. 

In Qenn v. Winkel^ the plaintiff on January 4 delivered to the 
defendant a parcel of diamonds on sale or return, no time being 
mentioned for return. The same day the defendant delivered them 
to one Oiitwirth on the same terras. Gutwirth, on January 6, 
delivered them to a fourth person, but there was no evidence to show 
on what terms The goods w^ere lost in the possession of the fourth 
person. In an action for the price of the goods, held that the 
defendant had adopted the tran.saction ami was liable. 

Risk of Where goods are sent to the customer on approval, until the 

loss and transaction is adopted hv the cnst«>mer, the property remains in the 

damage. seller Consequently, if the goods are lo.st in transit, the seller is 

the pei^on entitled to sue the carrier*. Where goods sent on 
approval, or delivere<l (m sale or return, are lost or damaged wdiile 
in the bailee’s possession, the bailment, unless it he otherwise 
agreed, is not converted into sale by reason of such loss or damage, 
if the bailee is not responsible for it. Tims in Elphick v. Hdvnefi^ 
the buyer of a horse on sale or return had eight da\s in which to 
return the horse, and it died within tliat time, l)iit wuthont his fault. 
It was held that the seller conhl not recover the price of the horse 
in an action for goods sold and delivered, the death of the liorse not 
having deprived the bn\er of his option. 

It would seem that the Inner would he liable if his inability to 
return the goods was caused h\ the fraud of a third person to wliom 
he had delivered them ® A delivery, however, of the goiuhs to a 
third person for a .special purpose consistent with tlie term.s of tlie 
original bailment is not an act adopting the transaction, even although 
the bailee is thereby unable to return the goods ; nor does the bailee 
in such circumstances retain theiiJ. But a bailee may he responsible 
for the price by custom of trade^ or fiv express ag^eement^ where 
the goods are de^Jtroyed without his fault. 

^'Similar terms.” 

The phrase ‘similar terms’ means terms ejnsdem generis with 
those in ^sale on approval’ or ‘sale or return’. So a delivery of 
goods is not made on term.s similar to a delivery on ajiproval or ‘sale 
or teturn’ unless the effect of the transaction is that the bailee has 
the option of becoming the owmer of the goods, and on terms subs- 

3 Mintliii'u V. WilHions (184^), 4 Ex. 0 Rny v. Barker (1879) 4 Ex, I). 270 * 
399; 18 L J. Ex. 437 ; 80 Ji. H. 588, 48 L. 3, Ex. 5G9, C A ; See ahj 

2 Me»d ?. TatteiBslI (1871), L. It 7 Ex. Elplnck v Harnee and (kim v. Wirikel, 

f ; Oraimtun v. Mallow and Uen, t'upra, 

(1912) <3as 112. 7 Wmm v (Jill, supra ; Ginn v. Wmkel 

3 (1912). 107 lu T, 34 (C. A). »npra. 

4 Swain v. Shepherd (1832) I Mood. & 6 Beviiigtou v. Dale (1^) 7 Oom Cas 

»ob.72S; 42 R.K.782. 112 

$ (1880) 5 0. P D 32P 9 Biaiiehi y. Nnnh (1836) 1 M, A W. $45. 



Unti,allj the 8«ine m those mentioiiedi For instance, a 

delivery of goods to a bailee oi the terms that if they are ^ot 
i;etorned within a fixed or reasonable time, the bailor shall have the 
option of treating them as sold is not a delivery on similar terms as 
those of a delivery on approval or on eale or return, in as much as 
the. goods are not returned it rests with tfie bailor only to tr^at the 
transaction as sale or not and the property in the goods delivered 
does not pass to the bailee unless and until the bailor exercises the 
option*. Similarly, a delivery of goods to a bailee on the terms that 
the bailee shall have the option of becoming the owner of the goods 
on, for example, payment in cash^ or his being charged for the 
goods in account^ or the goods being invoiced to him^ or on payment 
in full pf instalments of rent for the hire of the goods® is not a 
delivery on the terms as required by this rule. Even a sale Of goods 
on the terms that the buyer shall have the power of rejecting the 
goods,and revesting the property in them In the seller, if the goods 
are not approved, has been held to be not covered by the rule 
contained in this section.® 

Instances of sales “on other similar terms,’’ are sales on trial, or 
on approbation. When a person is entitled to make trial of goods, 
and the trial involves the consumption or destruction of that whicli 
i.s tried, it is a question of fact in each case whether the quantity 
consumed was more than necessary for trial. If so, the sale will 
have become absolute by reason of the approval implied from thus 
accepting a part of the goods’. 

I’ll ere is no reason to assume that goods entrusted jangad are 
goods to be sold on approval, rather than goods to be shown for 
approval. H\ delivery of goods to a broker even oi\ jangad terms, no 
property can pa.sK to him under S 24 of the Act. Goods Or jewellry 
may be delivered bv the owner to the Imyer, with the intention that 
he may insiiect the same and ultimately purcliase them. Tlie goods 
in such (‘ases are stated to be delivered for approval, i. e, jangad. S. 
24 covers such a Hltuati(m^ 

A refusal to agree to the ju'ice is a rejection, and the bailee’s 
option of purchase is thereupon determined, and he becomes ^ bailee 
for custody only. He has then no option of becoming the owner, 
unless what amounts to a redelivery is made to him*. 

When goods are delivered on approval, or similar terms, the 
bailee may reject the goods for any reason if he hona fide does not 


1 Mandm v. Wilhains, (1849) 4 Exch. 
330. 

2 Weinor v. Gi)l, (1905) 2 KB. \1 %; 
approv4>d lu (1906) 2 K B ,574. €. A. 

3 Edwardn v. Vaughan, (1910) 2G T. K. 
B. 545 0. h. 

4 Truman v. Attenborough, (1910) 26 T. 
L. B 601. 

5 fielby v. “^athews (1^96) A. 0. 471. 

Belize (Jlfotpr Supply Cu. v. Cox 
(1914) 1. K. B. 244. It the bailee 
hinds bimself to pay all the iuaiak 
ments of ‘Vat” thetf iii an aj^reenient 
to buy and the c^se this 

~ section. 

6 Bead V, Tattersall 0, li. 7 East. 7 1 


Neale v. Ball, 2 East 117 ; Cranston v. 
Mallow and Lien (1912) S. 0.112. 

7 Vex Par^e B in Elliott v. Thomas 
(1838) 3 M. A W. 170 ; 49 li. R. 558. 
Bee Lucy v. outlet (1860) 5 H, & 1^. 
229 ; 120 R R 656 Cf. Okel} v. Bvuth 
(1815) 1 stalk. 107; l8 R. B. 752, 
(1910) 26 T.L.B. 646, 0. A,; HaUbury, 
Laws of IJtJ&ieud, 2ncl Edn. Voh 
%tlt. p.89. 

Amritlal V. Rhagi^andas, A. I. R, 1939 
Bom. 435 cited in potes under 27 of 
th^ Act. post. 

Bradley & Cohn Ltd. v. Ramsay A; Co. 

{im28T. R,R,13,38fi to:A. 
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approve of them, and is not compelled to base his rejection on 
defects in the goods themselves^ In this case there was a sale of a 
machine on approval, to be rejected within 21 days, the buyer to pay 
the carriage hire both ways. It was held that the buyer’s right to 
reject was not confined to defects in the machine only j^nd that 
he could reject on account of trouble with his workmen regarding its 
use. 

It is to be noticed that like others contained in the foregoing 
sections of this Chapter the rule laid down in this section is also a 
prima facie rule being subject to the covering words of section 
19, sub-section (3), namely ‘unless a different intention appears’. 
Where goods are sent on trial or on approval, or on sale or return, 
the clear general rule is that the property remains in the seller till 
the buyer adopts fhe transaction but it is quite competent to the 
parties to agree that the property shall pass in the buyer on delivery, 
but, that if he does not approve the goods, the property shall then 
revert in the seller*. 

Reasonable time. 

What is a reasonable time is a question of fact. Where the 
seller specifies the time wn'thin which the goods are to be returned 
if not approved or accepted, on the expiration of such time without 
any intimation from the bailee that be has not approved or accepted 
the goods, the property therein passes to the bailee and the sale is 
completed^ 

In sales “on trial’’, the mere failure to return the goods within 
the time specified for trial, makes the sale ahso]ute^ but tlie buyer 
is entitled to the full time agreed on for trial, as he is at liberty 
to change his mind during the whole term and tin’s right is not 
affected by his telling the seller in the interval that the jirice does 
not suit him, if he still retains possession of the thing^ 

Where no time is specified the law implies that the parties 
contemplate a reasonable time for the performance of tlie condition‘d. 
Time runs from the actual receipt of the goods by tlie bnyer\ 

Effect of words “without giving notice of rejection”. 

It seems that under the Act flie buyer may prevent the passing 
of the property by merely giving notice of rejection without sending 
the goods back. An actual return may of course bo provided for by 
agreement^ 

Trade usage. 

Sir Mackenzie Chalmers observes as follows®;— 

1 Ben‘y & Son v. Stai Bnijsh Co (1915), v. Barnes, supra, 

SI T, L. R. 603 C. A. 6 Moms v. Sweet (1861) 16 Q. B. 493 ; 83 

2 See Head v. Tattersall, supra, B. R 560 ; Re Florence, Exparte 

8 Ellia V. Mortimer (1806), 1 B. A P. (N. Wingfield (1879) 10 Oh. D. 691, C. A, 

R.) 257 ; Elpbick v. Burne.s, supra ; per Jessel M. R„ at p, ,593. 

Blanckensee v. Blaiberg (1886) 2 T. L. 7 Jacobs v. Harbaeh (1886) 2 T. L. R. 

R. 86, 0. A. Marsh v. Hughos-Hallett 419. 

(1900) 16 T. L, R. 376. 8 Benjamin on Sale, 7th Edm, p. 342 ; 

4 Humphries v. Carvalho (1812) 16 Onistein v. Alexandra Faniishing Co. 

East. 46 ; 14 B. R. 280. (1895), 12 T. L. R. 128. 

5 Ellis V. Mortimer (1806), 1 B. A P. N. 9 Sal© of Goods A<?t, Jlth Edn., p. 47. 

li. 257 . See also per cur in Elpbick 
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‘In some trades the usage is that when go^ds are delivered on 
iourteen flays’ approval, the property does not pass to the buyer on 
the expiration of that time but the seller at any time after the 
fourteen days can call on the buyer, either to take or to return goods 
at once. When goods are sent on trial, or on approval or on sale or 
return, the clear general rule is that the property remains in the 
seller till the buyer adopt8 the transaction, but it is quite competent 
to the parties to agree*that the property shall pass to the buyer on 
delivery, but that if he does not approve the goods, the property 
shall then revert in the seller.” 

*25. (1) Where there is a contract for the sale of 
goods or where goods are subsequently appro¬ 
priated to the contract, the seller may, by the terms of 
the contract of appropriation, reserve the right of dispo¬ 
sal of the goods until certain conditions are fulfilled. In 
such case, notwithstanding the delivery of the goods to 
a buyer, or to a carrier or other bailee for the purpose of 
transmission to the buyer, the property in the goods 
does not pass to the buyer until the conditions imposed 
by the seller are fulfilled. 

(2) Where goods are shipped and by the bill of 
lading the goods are deliverable to the order of the 
seller or his agent, the seller is prima facie deemed to 
reserve the right of disposal. 

(3) Where the seller of goods draws on the buyer 
for the price and transmits the bill of exchange and 
bill of lading to the buyer together, to secure acceptance 
or payment of the bill of exchange, the buyer is bound 
to return the bill of lading if he does not honour the 
bill of exchange, and if he wrongfully retains the bill of 
lading the property in the goods does not pass to'him. 

Reservation of right of disposal—scope of the section. 

It bas alread) been stated that the rules for determining 
whether the pro})erty in goods has passed from seller to buyer, are 
general rules of construction for ascertaining the real intention of the 
parlies, wdien they have failed to express it. Such rules cannot be 
apjdied to cases wdiere exceptional circumstances repel the presump¬ 
tions or inferences on w^hich the rules are founded. However, 
definite and complete, therefore, may be the determination of 
election on the part of the seller, when the contract havS left him the 
choice of appropriation, the property will not pass if his acts show 
clearly his purpose to retain the ownership notwithstanding such 
appropriation^ 

*Analo({oiit law* words “or eoHtodier” after ^'hailee^’ in 

Section 19 of the En|;Jisli Sale of sub-section (1) omitted. 

Goods Act, 1898, which is the same as 1 See Benjamin on Sale, 7th Edn., p. 
section of the Indian Act with the $83. 
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The present ^eotien deals with the case of a conditional sale 
and conditional app'ropriation. Snb-section (1) is of general applica¬ 
tion and is not confined to the cases of carriage by sAa, while sub¬ 
jections (2) and {3) relate to carriage by sea. Sub-section (J) applies 
to conti'acts for the sale of speoifle goods, as well as to the subse¬ 
quent appropriation of goods to a contraci for the sale of unascer¬ 
tained goods, and to contracts which do not involve sea transit, as 
well as those which do. It Would api>ear, Iherefore, that a seller 
who cbnsigns goods by rail may, under this sub-section, effectively, 
reserve to himself the right of disposal of the goods by taking a 
railw'ay receipt making the goods deliverable to his own order and 
retaining it ; and the opinion expressed to the contrary in Deoraj 
V. Munshi Kaw} decided under the Indian Contract Act is no 
longer law. 

The case upon which section 19 of the English Act is principally 
founded is Mirahita v. 77^c Imperial Ottoman principles 

m*, to jus dupon emit underlying Ihe section hav'C lieeii elaborately 
discussed and laid down in Ford Automobiles v. Delhi Motor 6VA 
as follows 

(1) In the case of such n contract (f c., a contract for the sale 
of unascertained goods), the deliver\ by the vendor to a common 
carrier or, unless the effect of tin* shipment is restiicted by the 
terms of the bill of lading, a shipment on lioard a ship of, or (‘bartered 
for, the purchaser, is an approjiriation siitlicimit to pass the property. 

(2) If. however, the vendor when shiiiping the articles which 
he intends to deliver under tlie contract, takes the lull of lading to 
his own order, and does so not as agent or on behalf of the purciiaser, 
but on his own behalf, it is held that he thereby reserves to himself a 
power of disposing of the property, and that (‘onsoquently there is 
no final appropriation, and the propei’ty does not on shipment pass to 
the purchaser. 

(3) If the vendor deals with or claims to letain tte bill of lading 
in order to secure the contract price, as when he sends forward the 
bill of lading with a bill of exchange attached, with directions that 
the bill of lading is not to be delivered to the purchaser till 
acceptance or payment of the bill of exchange, the appropriation is 
not absolute, but, until acceptance of the draft, or payment or tender 
of the price, is conditional only, and until such acceptance or 
payment or l.cnder, the property in the good.s does not pass to the 
purchaser. 

(4) If the seller discounts a draft upon the buyer with a bank 
and authorizes the bank to hand to the buyer a bill of lading to the 
order of the seller and endorsed in blank by him upon his acceptance 
of the draft, the intention to be inferred, according to general 
mercantile understanding, is that the seller intends to transfer the 


1 A I. a 1926 All. 679-^48 All. 622=- R. 1140-70 I. C. 138 ; Soe also Bal- 

96 I. 0. ISO. kmhon v. Fazal Blahi A. I. R. 1927 

2 3 Ex. D 164, at 172 ; 47 L. J/Ex. 418 ^ah. 891 Uh. 173-102 I. 0. 807 ; 

A ). GuUb Rai v. Nirhfie Rarti A. I. R. 1924 

^ A. I. R 1923 Bom. 125^24 Bom L. Hah. 239^^4 Lah. 423^79 L 0. 194. 
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0\^mer^!fh^p when the draft is accepted, but intends also to remain the 
owner until this has been done. 

The (jnestion 6f reserving the right of disiiosal is material only 
where parties living at a distance contract by correspondence. In 
sucJi cases, the seller is anxious to protect himself against the default 
or insolvency of the buyer, and the buyer would naturally like not to 
part with his money before he is sure of the goods being delivered. 
What is then done is, that the seller ships the goods but takes the bill 
of lading in his own name or in the name of his agent at the buyer’s 
place, and sends the bill to his agent with instructions to part with 
the bill of lading only on payment of the price'. Or he may draw a bill 
of exchange for the price on A, and send the bill to a banker, trans¬ 
ferring to the banker the bill of lading. In both cases, there is no 
idea of passing the property in the goods to the buyer, though the 
goods have been ascertained and afipropriated and m fact earmarked. 
Yet another course is to draw on the buyer a bill of exchange for 
the price and send it to the buyer himself with the bill of lading. 
This is to be found in sub-section (d) of the present .se(‘tion, but as 
observed by Jenkins (h J. in AV Cargo ex aS. Ruppenfels^ where 
the bill is drawn on the buyer liimself, the question whether the 
jus disponendi is reserved is ditbcult to answer. 

Where inspite of appropriation or delivery, the control of the 
goods remains with the seller there is a presmiiption that the seller 
has resei’ved tin' right of disposal. So, where goods are shipped 
and by thei bill of lading tliey aie deliverable to the order of the 
seller or his agent, the seller is prima facie deemod to reserve th(‘ 
right of disposal^ 

h) Xippoii Yusen Kaii^ha \\ liaiujibhan Serogee\ where one 
<dause of tlie eoiilraet of sale precluding the jiassing of pro])erty 
until payment of the price, was followed u)) by a (dause providing 
for a lien of tlie seller as unpaid vendor on the mate's receipts or 
other documents and on the goods, the Judicial (kimmittee held that 
reading the contract as a whole, the property in the goods passed 
when the goods were delivered to the ship owuiers. 

Reservation of the right of disposal or Jus disponendi may be 
effected by the terms of the contract or hy subsequent conditional 
appropriation ; in the latter case it is a (jiiestion of intention as to 
whether the appropriation was conditional. But the intention if any 
must be clearly expressed. The seller may reserve the right of 
disposal in breach of the terms of the contract ; in such a case the 
property w^ould not pa.ss though the seller may be liable in damages 
for breach of contract®. Where there is a conditional appropriation 
or delivery with a reservation of right of disposal until certain 
conditions are fulfilled the property in the good.s does not yiass 
until such conditions are satisfied^ and the fact that by reserving 

1 (1017) A. C. 586. 381-174 1. C. 5C4. 

2 (1914) 42 Cal. 334 —30 I. C. 174 (ef) 6 Juggernath v. Smith (1907) 34 Oal. 
Wnlley v. Montpfomory (1903) 102 E. 173,180; Oodfcs v. Bose (1853) i7 C- 
II 721; 7 II. R. 526 ; Tlie Sarfareren B. 229 

(1915) 32 T. h, R. 108 ; Shepherd v. 6 8oo wait v. Baker (1848) 2 Exch. I, 
Harrison (1871) 6 H, h. 116. 7 Godts v. Rose, supra; Cohen v. Fos- 

8 Folk V. Fletcher, 18 0. B. N. 8. 403. ter, 01 L. J. Q. B. 643. 

i A. I R. 1938 P. C, 162^(1938) 2 Cal 
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the right of disposal by the terms of the appropriation the seller is 
committing a breach of the original contract of sale which did not 
authorise any such reservation is, in relation to the passing of pro¬ 
perty, immaterial'. Where, however, the fulfilment of any such 
condition or the performance of any obligation arising therefrom by 
the buyer is not made a condition precedent to the passing of the 
proiierty, the property in the goods appropriated or delivered passes 
to the buyer inspite of such condition or obligation, and it is not 
revested in the seller even if the buyer subsequently fails to fulfil 
such condition or to discharge such obligation, unless there is an 
agreement to that effect*. 

Illustrations. 

• Some illustrations of the reservation of the right of disposal 
in cases which would fall under sub-section (l) have already been 
given under section ‘2H and may be referred to. Some more are 
given below i--- 

Certain iron, part of a larger quantity, was delivered under 
contract wliich provided that certain bills outstanding against the 
plamtitf should be taken out of circulation by the defendant. The 
defendant failed to withdraw the bills. Tho plaintiti' therefore 
vStopped further deliveries and brought trover for the iron already 
delivered It was held that, as the contract and delivery were 
conditional on the withdrawal of the bills, the iiroperty in the iron 
had not passed to the defendant, and consequently the action lay^ 

(2) III Loe^vhman v. WilViamH^ a manufacturer of pianos 
brought trover for a ])iaiJO which he had sold to a third person, to be 
delivered at the house of the defendant, a packer, and to be paid for 
in ready money. The plaintiff’s servant had delivered the piano at 
the defendant’s premises and had asked for payment, but the defen¬ 
dant was stated to be away from home, and the piano] was left on the 
understanding that it was to be paid for before it was delivered to 
the buyer. The defendant afterwards shipped it to the buyer without 
payment. Held^ that the delivery was conditional, and the action 
would lie. 

(3) In Jinrmc v. Cohs^ that was a sale of 100 bags of coffee. 
The sellers drew a bill of exchange upon the buyer, payable to their 
order, and endorsed it to the plaintiff, and annexed to it the hill of 
lading with an endorsement upon it making the coffee deliverable to 
the buyer if ho accepted the bill of exchange and paid it, and if not, 
to the holder of tho latter. The buyer accepted the bill of exchange 
and detached it frotn the bill of lading, 'which he endorsed for value 
to the defendant, but did not pay the bill of exchange. The property 
did not pass to the buyer, and the endorsee of the bill of exchange 
successfully maintained trover for the coffee against the endorsee of 
the bill of lading, to whom the coffee had been delivered. 

(4) There was a sale of a cargo of umber shipped py the seller 
on board a ship chartered by the buyer. The sellers took bills of 

1 Wait V. Baker, supra ; 3 Bishop v. Shillito (1819) 2 B. & Aid. 

2 Key V, Ooteswoith, 7 Exch. 595 329 (n), 20 B. E. 457 (ii). 

Newington v. Levy, L. B. 6 0. P. 180, 4 4 Camp. 181; 16 K. R. 772. 

Bxob. 5 (1811) 3 Camp. 92,13 R. R. 763. 
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lading making the cargo deliverable to order or aBsigns, and drew a 
bill of exchange on the buyer for the price which they diBCounted 
with their bankers, handing over to them the bills of lading to be 
given up to the buyer upon his accepting and paying the bill of 
exchange. The buyer at first declined to meet the bill, but subseq¬ 
uently tendered the amount f()%which it was drawn and demanded 
the bills of lading. The bank refused to accept the tender and sold 
the cargo. Held, that the property passed to the buyer on tender of 
the amount of the bill, and that he could maintain trover against 
the bank for the wrongful sale of the cargo.* 

(5) A consigns goods to B by ship, and draws on him for the 
price. He discounts the bill with a bank, endorses the bill of lading 
in blank, and authorises the bank to hand the bill of lading to B 
when he accepts the bill of exchange. Apart from any special 
terms in the contract, the property in the goods is transferred to B 
as soon as he accepts the hill of exchange^. 

(tl) In fhe Mirawichi^ some American shippers sold a quantity 
of wheat c. i. f. to German buyers, payment to be made by cheque 
against documents. The sellers drew a bill for the price which 
they discounted with their bankers and handed to them the bill of 
lading generally endorsed and the certificate of insurance, to be 
delivered to the buyers on their payment throngh a Berlin bank of the 
bill of exchange. Before the documents were tendered to the buyers, 
and before payment of the bill of exchange, the ship was seized as 
enemy property. Held, that the wheat remained the property of the 
American sellers. 

(7) In Brandt v. Boudby^ it was held that the property in a 
cargo orilered by one Berkeley did not pass to him, because by the 
terms of the bargain he was to accejit bills for the price as a 
condition coneurrent with the deliveiy, and had refused to perform 
this condition. 

(8) In Shepherd v. Harrisoif there was a sale of a quantity of 
cotton. The invoice was made out as shipped on account of and at 
the risk of the Imyer, but the bill of lading was taken deliverable to 
the order of the seller. The bill of lading, endorsed in blank, with 
a bill of exchange attached, was .sent to the buyer by the seller’s 
agent, who requested the buyers protection to the draft. The 
buyer retained the bill of lading but returned the bill of exchange 
unaccepted on the ground that the buyer’s orders had not been 
complied with. Held, that the property in the cotton bad not 
passed to the buyer. 

A provision in a contract of sale for postponinent of delivery 
until payment of the entire price will not per se stay the passing of 
the property in the goods sold. The fact that the seller is also given 

1 Mimbita v. The Imperial Ottaman was held not to have been transferred. 
Bank (1878) 3 Ex. Div 164, C.A. 3 (19l5) P. 71. 

Compare The Priiisi Adalbert (1917) 4 2 B. & Ad. 932 ; 1 L. J. (N. 8.) K. B. 
A. 0. 686, P. 0. 14 ; 86 R. R. 796. 

2 The Vrim Adalbert, (1917) A. 0. 686 6 (1869), L. R. 4 Q. B, 196 ; 38 L. J. Q. 
P, C.; of. The Derfiingor No. 2 (1918), B. 105,177. Compare Cahn v. Pocketl's 
87 L. I. P. C. 196, where the bill was Brietol Channel Steam Pocket Co, 
not accepted till after the goods had (1899) 1 Q B 043, C. A. 

l>een seized as prize, apd the properi^’ 
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a risjht: to rewell after notice on default of payment, does not reserve 
to the seller the right to sell to goods pending the fulfilment of a 
condition precedent,^ 

Bills of lading--sub-section (2)—seller takin]^ the biH*9f 
to his own order. 

A bill of lading is incduded in Ihe definition of “document of 
title to goods^” It Is a symbol of the goods it represents^ or, to 
use the language of section 2 (4) of the Act, a document used in the 
ordinary (‘ourse of business as proof of the possession, or control of 
goods, or authorising or purporting to authorise its possessor either 
by endorsement or by delivery to transfer or receive goods thereby 
represented. A bill of lading is not neee.ssarily a symbol of the 
right of property : whether it represents such a right depends on the 
contract. Thus, for example, a bill of lading issued by the master 
of a ship without the seller’s contract will not pass the property.* 
Where endorsed in blank, the bill is transferable by delivery^ If 
the seller sends an unendorsed bill of lading he in effect sends none.® 
The transfer of a bill of lading may be made with the intention of 
pa.ssing the property in the goods unconditionally’, or it may be 
made with the intention of passing the property conditionally, or for 
a specific juirpose only, and not for the iiurpose of passing the 
property in tlie goods*’. Bills of lading are generally drawn in sets 
of three, ami the property passes to the hona fid^ transferee who i.s 
first in point of tiine^ Sometimes, the following words are added in 
the bill : “One of these bills of lading being accoini)li.shed, the 
others shall .stand void.” 

Beceiitly it has been held in llgar Ghand v. Motiran}^^ that 
where the .seller .sends the goods to the buyer by rail, but takes the 
railway re'-eipt in his own name, and despatches it in his banker 
with instructions to deliver it to the buyer only on receiving 
payment, the circumstances bring this case within this section and 
the mere facts of the buyer accepting a bill drawn on the seller 
has not the effect of passing the property in the goods. 


Heller tak¬ 
ing the bill 
of lading to 
his own 
order 


The difference iii the legal effect of delivering goods to a 
carrier on the on liand, and one board ship to be carried 
under a bill of lading on the other, on which sub-section (2) 
is ba.sed, has thus been pointed out liy Mr. Benjamin:’^ 


1 Shaj)kttr Lal~Kundan La) v Jamna 8 
Da^- Piya»<^ hn), .S9 P. L R 778 

2 Hec section 2 (4) ante. 

,8 Per Bowen L J in Huidjck v lSewe)l 
(1884) 13 Q B D. 159, (.’ A, at j). 171; 
floo alfcio Sanders v Maclean (1883), 
(2883) 11 Q. B. 1). 327, 0. A , at p. 341. 

4 Craven v. Ryder, (1H16) 128 iS. R 9 
1103.16 R. H 644, 

5 8ee section 11 of the English Factors 10 
Act, 1889 ; sec also the Bills of Lading 11 
Act, 1856 Appendix. 

6 Shepheid v. Harrison (1869) L. R. 4 
Q. B. 106, at p. $204. 

7 Sewell v. Burdick (1884) 10 App. Oaa. 


Hub-Mcctions (2) and (3) above; Bristol 
Bank v. Midland Rail Co. (1891) 2 Q, 
B. 653, 0. A.; Hibtwfc v. Carter (1787) 
I Term. Rep. 746 ; 1 R. R. 388 ; Patten 
V. Tho/npMon (I8l6) 5 M. A 8. 360 ; 
17 K R 350; Bnico v. Wait (1837) 
3 M. A W. 15. 

Barber v. Me}erHtein (1870) 4 H. D, 
317. 

A. 1. R. 1938 Sind 18. 

Benjamin ou Sale, 7tb Kdn. p. 410, 
adopted by Lord Chelmsford in She- 
phered v. Harrison, supra. It ma:^ be 
protitnble to consult the wRol© senes 
of rulos propounded in the eputinua- 
tipn of the passage. 
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“Where goods are delivered by the seller in pursuance 
of an order to a common carrier for delivery to the buyer, 
the delivery to the carrier passes the property, he being the 
agent of the buyer to receive it and the delivery to him 
being equivalent to a delivery to the buyer. 

“Where goods are delivered on board of a vessel to be 
carried, and a bill of lading is taken, the delivery by the seller 
is not a delivery to the buyer, but to the captain as bailee for 
delivery to the person indicated by the bill of lading, as the one 
for whom they are to be carried.” 

The seller, therefore, may take the bill of lading to his 

own order. Tn that case, the seller keeps to himself the right 
of dealing wilh property shipped and also the right of demand¬ 

ing possession from the raplain, and this is consistent even with 
a special term that the goods are shipped on account of and 
at the risk of the buyer*. 

It may be that the sellei commits a breach of contract by 
thus lesening the nghi of disposal, but tins will not cause the 

properly to pass, for the failure on the vseller's part to satisfy 
the conditions reipiired foi- ascertaining and appropriating the 

goods contracted for cannot be remedied in the buyer’s favour 
by consj]uctioii of law (Ui the ground that the seller ought 

to have what he did not Where a seller in ettect refuses to 

approjiriale a parlicnlar cargo to the contract by taking bills 

of lading to the order of a real or tictitions nominee of his 
own Iiis conduct nia\ be a Ijiaoicli of contract in th(‘. circums¬ 

tances, but propelty m that cargo wull none the more be trans¬ 
ferred for tfiat reason'^. An unsuccessful attemiit by a seller 
to appropriat(‘ a cargo to the contract will not prevent him from 
appropriating anotlier cargo, and insisting n})On the buyer accep¬ 
ting it, if he can do so in accordance with the terms of the 

contract as to time ainl otherwise^ In this case, the plaintitfs, 
the sellers, tendered a cargo of maize which w’as rejected by 
the defendants as not being in accordance w ith the contract and 
afterwards, and within the (‘ontract time, the plaintiffs' ten¬ 
dered 0 (‘ago whicli wons in accordance wdth the contract, and 

the second tender was held to be good. 

Shipment without reservation of right of disposal- 

presumption of intention to reserve right of disposal when 
rebutted. 

If tlie seller takes out bills of lading wdiich make the goods 
deliverable to the buyers order, the normal ])resumption w'ould 
be that delivery to a cari-ier, and especially a shipmaster, 

passes the property. It w'as oliserved in Ex-parfe Banner^: 

“We conceive it is perfectly settled that it a eousiguoi* in such a ca.se 
wishes to prevent tthe property m the goods and tlie right to deal with 
the goods whilst at sea from paHsiiig to the consignee, he mu.yt, by the bill 

1 Shepherd v. Harrison, supra, per Lord 3 Borroman v. Free (1878) 4 Q. B. D. 

Westbury, at p. 128. 500. 

2 Gabarrmi v. Kreeft (J876) L B. 10 Ek, 4 (1976) 2 Ch. Piy. 278, 288, 289, 

274, 
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of lading mako the goods deliverable to h\rt own order and forwaid the Mil ot 
lading to an agent of his (»wn. If he does not do that, he still retiune 
the right of stopping the goods in hot subject to that right the 

property in the goods and the right to the possession of the goods is in the 
oopaignee.” 

In this cawo Ohri^'itiansen rf‘ Co., who carrioil on boRinesK 
at Para, acteil a« oommissioii ageiitn in the jHirchaae and con¬ 
signment of good-s for Tappenheck & CVi. at Idverfiool By the 
course of dealing, (linstiansen & Go. drew bills of exchange on 
Tappenbeck & which they discounted at Pai-a, They then 
purchased goods with the proceeds and shippeil them for LiA^er- 
pool, and sent the bills of lading making the gootls (Jelirerable 
to Tappenbeck d’' Co., and the invoices by t>osf direct to that 
firm, advising them of the bills drawm upon them. Both firms 
stopped payment. At time of Tappenbeck & (h).’s failure goods 
were in transit to Liverpool, and on their arrival were taken 
possession of by tho trustee in their iMpiidation Some of the 
bills were accepted, and others relnsctl acceptance liy Tappen- 
back & Co , but none of them w'ere paid at maturity. Ifeld, that 
on the shipment of the goods and the posting of the bill of 
lading, the property in the goods had passed inj(‘nnd!lioiial]y 
to Tappenbeck & tV., and that therefon^ the (Creditors r»f Chris 
tiansen & Co. were not entitled to have the goods or their 
proceeds approprijited to meet the bills dra\vu in resjiect of tlieni. 
Shepherd v. Harrison was distinguished on the ground that 
there the cousiguor had taken the precaution to make the goods 
deliverable to his own order, and to forward tlie toolorscd bill 
of lading, together with the bill of evclinngc, to an ar/enf of 
his own. 

The presumption that the seller intended tr) resfU’ve the 
right of disposal may he rebutted hy facts to thocontraiu. fii 
Ogle v. AfJiiihsnu^ the plaintitt ordered goods fi-om Smidt & fV). 
at Kiga, in return (or wine consigned to them foi sale the 

previous year, and sent his own ship for the goods, whiidi 
were delivereil to the captain, who receivcfl them in behalf 
of the pluintiil and as being the plaintiifs own goods a('coi’ding to 
the statement of Hnndt (to themselves They afterwards, hv 
fraudulently misrepresent nig that the ionu of the lulls was immaterial, 
as the goods ^vere to he delivenui to the owimu’, obtained from the 
captain lulls of lading in blank, and sent them to tlif'ir agent with 
orders to transfer them to a tliird penson unless tln^ plaintiff would 
accept certain bills of excliango winhdi Smidt & drew in 

favour of that third per.son. At tho same time they eiiidosod 
a letter to the ])laintiff advising him of the shipment, and con¬ 
taining invoices stating that tlie goods were shipjied for am*- 
onnt and risk of the plaintiff, hut making no mention of any bills 
of exchange to (>e aiwepted, Held, that the s}ii]uiieut being 
unconditional, the property had passed by the delivery to the 
plaintifiTvS agent, the captain, and w’as not divested nor affected 
by the subsequent acts of Smidt & (^o. The form of the 

bills of lading was either immaterial, as staled by Smidt & (Jo ; 

or if it was material, there was a framl on the plaintiff^ 

1 As to this see seetions 5p*52 below, 8 See also Walley v. Montgomery, 3 East 

2 5Taunt 759; 1 Marsh. 323; 16 K.B. 647. 585 ; 7 R. R. 626. 
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The transfer of a bill of lading to the buyer on the terms that 
he shall after receipt thereof send a draft or pay for the 
goods, prima fane does not amount to tlie reservation of the 
right of disposal.^ 

In Comtfijee v. Thompson^ goods were sold to be paid for 
by a bill drawn by the sellers or cash, at the option of the 
buyers. The buyers elected to pay bill which was duly drawn 
and accepted. Tlie goods were shipped on the buyer’s vessel, 
the sellers taking the mate’s receipts which they I'etained in their 
possession, The master, some da>s after the sliipment and with¬ 
out requiring the delivery of the receipts, signed bills of lading 
describing the good as shipped by the buyers. Held, that the 
pi'Operty in and possession of the goods had passed to the buyers 
notwithstanding the retention of the receipts, as it was the duty 
of the sellers wlien the goods w^ere delivered and paid for to 
surrender the receijUs. 

In Van Casteel v. Jhoker^ the goods had been placed by the 
seller onboard of a \essel sent for them by the buyers and a bill 
of lading taken tor them deliverable “to order or assigns,” and 
sliowingtlmt th(‘y’‘were freight free”, and the bill of lading was 
endorsed in blank f)> the seller and sent to the liiyer.s with an 
mvoics stating the goods to have been shipped “on account and risk” 
ot the buyers. Held, 

First, tliat the decisions in EUershaw v. Magniae^ and Wedt 
V, Baker ha<l )»een correct in liohliiig that the fact of making the 
bill of lading deliverable to the order of the consignor, was decisive 
to show that no properijf passed to the consignee, it being clearly 
iiideuded by the coiisigTior to preserve his title to the goods till he 
did a further act. 

Second!I/, tliat notwithstanding tlie form of the bill of lading, 
the contract may be really made by the consignor as agent of the 
buyer, and it wuis a (luestiou for the jury what under all the circum- 
stances-^such as the form of the bill of lading on the one hand, and 
on the other, the words “ freight free” the language of the invoice 
and the immediate transfer of the bill of lading-was the real intention 
of the consigners or .sellers. In this case it wuis found [>y the 

jury that the goods were pul on board for, and on account of, and at 

the risk of, tlie biners and the court refused to set aside a general 
venliet for the defendants. 

Seller retaining lien only 

In an intermediate case, in which the seller intends so to 
appropriate the goods on shipment as to pass the property and yet 
deals with the bill of lading in .such a way as to prevent the buyer 
obtaining possession of the goods without paying, or accepting a 
bill of exchange in payment of the price, the property will pass, 
subject to the seller’s lien for the price. Thus, in Brown v. Hare^ 

1 Soe WiUiihbuiHt V. Botvkor, 2 M ik G. 5 (1848), 2 Ex. 10 ; 17 L. J. Ex. 807 : 76 

792 ; 10 L. J. C. P. 171; 66 K. E. 808. B. R. 469. 

2 5 Moo P. C. 165 ; 70 li. It. 27. 6 (1858) 27 L. J. Ex. 872,117 R. K. 811, 

3 2 Ex. 691; 18 L. J. Ex. 9 ; 76 B. B. affirmPtl 4 H. & N. 822. 118 R. R, 786; 

729. Sep also Jonkyns v. !irowa (1849) 14 

4 (1848). 6 Ex. 670: 86 R. B. 398 n. Q. B. 496. 80 R. R. 287. 
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a seller shipped i^oods under a {. o. b. contract, by the terms of which 
the buyer was, on delivery of the bill of ladipja; to ac(‘.ept a bill of 
exchange for the price payable three months after date, the date 
being the date of the shipment of the goods, and on shipment took 
the bill of lading to shipper’s order and specially endorsed it to the 
buyer, and sent it, together with the invoice and bill of exchange 
duly drawn on the buyer to the seller’s broker, through whom the 
sale had been effected and the latter left the documents with the 
buyer. It was held that the property in tlie goods passed on 
shipment, and the buyer was liable for the price, although the goods 
had been lost on the voyage and before the buyer rceived the 
documents, and he refused to acce])t the bill of exchange on that 
ground. 

Sub-section (3)~-delivery in exchange for payment or 
security. 

Where the seller draws a bill of exchange on the buyer for 
the price and sends it to the buyer along with the bill (yf lading on 
the understanding that the buyer must honour the bill by acceptance 
or payment, the buyer has no right to retain the bill of lading if he 
dishonours the bill of exchange, anil, if he nevertheless retains the 
bill of lading wrongfully, no property passes to himb The buyer 
who thus wrongfully takes possession of, and deals with, the goods 
is liable to the seller in conversion ami the seller may recover their 
value, subject to a dediu'tion of expenses incurred, such as for 
freight and landing charges*. Where, however, a bill of lading is 
sent to the buyer with a<lvice only of tlie bill of exchange, the 
acceptance of the bill of exchange is not a condition prcm'denl to 
the passing of tlie property^ 

Where the <lelivcry of the goo<]s, or of a ilocunncnt of title to 
goods, JH made in exchange for payment of or as security for, the 
price of the goods, the seller is presumed to reserve the right of 
disposal and the property in the goods does not pass until the 
payment is made or security given‘s. 

Summary of the provisions of section 25 and cases decided 
thereunder. 

Generally delivery to a carrier or bailee who receives the 
goods for transmisson to the buyer a])propriates those goods to the 
contract; but the seller may exclude the operation of this rule by 
reserving the power of disposal. In particuilar the appropriation 
may be and constantly is made conditional on payment or tender of 
the pnce'\ or acceptance of a bill of exchange ; this last is quite a 
common practice. In such cases the property jiasses only when 
the condition is satisHed. 


1 ralui V. Pockett'H Brmfcol Co. (1899) 1 

Q, H. 64B, 0. A. ; Kew v. Payno (1885) 4 
53 L. T. 93 ; Mirabita v. Imperial Otto¬ 
man Bank (1878) 8 Ex. B. 164 C. A 

2 Peruvian Onano Co v. Breyfiw (1892) 

A. C, 166, 170,174,186. 

3 Key v. Cotonworth (1852) 7 Exnh. 595, 
607; 86 It K. 750, 759, 760. Ito Tap- 
penbeek, Ex-parte Bnunor (1876) 2 5 
<5b. D. 278, 288, C, A.; Koiug v. Brandt 


(1901)81L. T. 748, C A. 

Barrow v. Colon (1811) B Camp. 92 ; 
13 11. H. 703 ; Kyan vi Ridley (1902) 
8 Ctnn Caw 105. The Charlotte (1908) 
p 206. C. A. The Pnnz Adelberfc (1917) 
A. C 586, P. C. The Ortoric (1920) A. 
C. 724, 733, P C ; Eantwood v. 8tudor 
(1926) 81 Com. Gaa. 251. 

8eo Godtb V. Rowe (1856) 17 C. B. 229, 
104 R. B. 668. 
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A bill of ladiog is a receipt lor goods shipped on board a si^P 
signed by the person who contracts to carry them or his agent 
authorised to sign it aud stating the terms on which the goods were 
delivered to and received by tlie ship. When signed by the carrier 
or his agent, who is often the master t>f the ship, the bill of lading 
is handed to the shipper. If the shipper intends the porperty in the 
goods to pass to a purchaser as soon as, or before, they are put oti 
board, the bill of la<ling will naturally stale that the goods are 
deliverable to the purchaser or his assigns. If he does not intend 
this, the bill of lading will state that the goods are to be delivered 
to the shipper or his assigns. A vendor may annex terms to a bill 
of lading preserving his control over the cargo and {\i^ jm dinpomndi 
of the goods on arrival at their destination^ altliough they may be 
shipped on board the purchaser’s ship, and may be in the hands of 
the purchaser’s ship-master^. Where a bill of lading states that 
goods are consigned to a merchant abroad, and that the goods are 
shipped by order and on account of the consignee, this is strong 
evidence lhat the property was intended to vest in the consignee 
from the time they are put on boards But. if goods are delivered 
to a ship-master, to be carrie<l under a bill of lading, whereby the 
latter iimiortakes to carry them for ami on account of tlie vendor, 
and deliver them to thei vciidoi at the port ol ilestination. or to the 
assignee of the 1)ill of lading, tins is evidence of an intention not to 
transfer the pi'oiierty until the bill of lading has been ,endorsed to 
the piirc-haser\ The fact of the seller taking a lull of lading to his 
own order is strong evidernm that the appropriation is conditional, 
whether he keeps it himself or semis it endorsed in blank to his 
agent, with instructions to the agent not to p.irt with it until tlie, 
goods an'paid (or or the, bill ai'cepted'. Where a shipper keeps 
in his own or his agent’s hamls a bill of lading making the goods 
deliverable to his order until certain conditions have been fultilled 
by the consignee, the property in the goods will not pass until such 
couditJOUH arc fultillod by the consignee, or at least until he offers 
to fulfil the conditions, ami demands the bill of lading The vendor 
retains not only a hen but a power to dispose of the goods so long 
as the vendee continues in defaiilth But if the liill of lading iS' only 
dealt with to secure the contract priim. then, on jiaymeiit or tender, 
the goods vest in the purchasei’. The mcideuce of the risk as 
between buyer ami seller IS a vei> strong imhcatioii as to whicli of 
them owms the property . 


1 Van t^astc’ol v. BooLer, ‘2 KkcIj, G91 ; 
18 L. L J. Ex. 9 ; .b'nkyns v. Brown, 
14 B 496; 19 U J Q. B. 286 ; 
Oabairuii V. KrneCt. L R. 10 E\. 274; 
44 h J. Ex 238. 

2 Turnei v. Liverpool Dock Trustees, 6 
Exch. 543 ; 20 L. J. Ex 393 ; Rohovear 
China Clay Co., Ex parte, 11 (Ti. l>. 
560 ; 48 L J. Hankr 130. 

8 Brown v. Hodgson, 2 Gampb. 36. 
i Wait V Baker, 17 L. J. Ex. 307, 
Jenkyns v. Brown supra ; Joyce v. 
Wwann, 17 0. B, N. 8. 84 ; Mirabita v. 
Iinporia! Ottoman Bank, 3 Ex. D. at p. 
172 ; 47 L. J. Ex. 4J8. 

5 Isleo Bank of Morvi, Ltd. v.^ Baciioiu 


Bios A. 1, R. 1924 Bom. 325”~48 Bom, 
374 -70 I. G 1012 ; Re Cargo ex 8 8. 
R.ippcnfeJs (1915) 42 Cal. 834 -^3 1. 0. 
174 , Mehta & Co. v Joseph Ifcarenx 
A I. U. 1921 Boni. 422 -48 Bom. 631 
--80 I. C 766 ; Bal Kishen-Basheshar 
Nadi V. 8 M. Faxal Ekbi A. I H. 1927 
Lah. 391^8 Lab. 173-102 1. (\ 807. 

6 OgK \ 8huloi 1 0 P. D. 47 ; 46 L. J. 
(\ P. 47. 

7 Mirabita Imjierial Ottoman Bank, 3 
Ex. D 164 ; 47 L. J. Ex. 418. 

8 The Parchm (1918) A. 0. 157 , see also 
Tho Kronprinaessan Margarck (1921) 
1 A. C. 486. 
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In Be Cargo En\ A*? Bappenfeh"^ ^joodB were nliippet^ by 
British 8ubjeotH under a c. i. f, contract on a (leniian sieanier which 
was captured after the declaration of war. The liills of ladin^I 
were made out to the order of the seller.s and were endorsed in 
blank and made over to a bank with the bills of exchaiii^e. some 
ot which wore discounted with the bank. Some of the buyers wore 
British subjects and others were alien enemies The bills of Hlxcban^o 
were not accepted by the buyeis It wuis held that pioperiy lu the 
floods (lid not pass to the buyers and so the ^oods could not be 
condemned (a.s enemy goods) as the sellers retained the right of 
disposal over them. In Bank of Morvi v. Raerlein Broff^, bills of 
lading drawn to the order of the seller were endorsed in blank and 
made over to a bank with instructions not to deliver the same to the 
purchaser until paid for. The bnjer having refused to pav, the 
propert) dnl not pass. In Mehta d'Co x.JoHeph^ a bill of lading 
wuis to be <le)i\ered on acceptance of Fhe draft ^ITe property did 
not pass as the draft was not accepted. SimiLirlv in Bal Kishen v. 
Fazal Elah\ bill of lading was sent to sfdler’s agent to be delivered 
against pa>inenf. It was held that the pr<nmitv did not }Uiss on 
acceptance of diaft until the payment of the draft (Where documents 
are to be deliveied to the bii>er on accejitanci^ of the diaft it is 
called 1)/A terms ; and Avhere thej are to be delivered on payment 
of the draft it is called D P tenu In the former case [iroperty 
passe.s on acceptance of the draft ; in the latter on payment of the 
draft). 

In case of difteience, the terms of the bill of lading prevail 
over those of an invoue, and, it seems, ovit aiiv mlerence fioin 
ainluguouvS terms m an> olhei docunnuits evidencing the contract^'. 
“Jt is perfect!) well settled, that the entn upon the invoice 
stating the goods 10 be shipped on account and at the nsk of the 
consignee is not conclusive, but mav be overruled h) the circumstance 
oi f\ie jus disponendi being resened liy the shipper through the 
medium of the liill of lading*’. ’ 

The following observations of Lord Justice t'otton in Mirahifa 
V. Imperial Ottoman BanV would pay peiusal : 

“UuUoi fi I'OnliftCt foi salt oj chHlUls nol citii tlw" pjo])(il> docs not pass 
to Umi pvui'hasci mikss lluio is all* iwaidh an aitpiopuatum ot (he spt ulu* chailtls 
to pass nuikr the coiitiact, Oiat w uhIosm both patlK^K apMoi* ah Io Uio specific* 
chatlels 111 uhith the piopeitj is to pass, ainl nothing n inaiiis to he done m (trder 
to })asfi It III the ensj ot such n oontiaet the deliveiy by Ific vemhn to a coinnioii 
earnor, oi (unlefts the efteet of the shipment is lentiietcd hj the terms ot thc' bill ot 
lading) shipment on hoaid a ship of, oi chaiteied loi, the puiehasei, is an appro¬ 
priation sntticieiit to pass tho piopeity If Iiowevei, I he vondoi, when shjpjnng the 
ailieles which hp inlonds to dolivc*! undci the eoiitiaet, takes the hili ot Itiriing to 
hiB own ordei, and does so not as agent or on behalf ot the pm chaser, hut on his 
own behalf, it in held that he thereby h serves to himselt the powei ot dispohing of 
the piopertv, and that conHequently theie is no tlnal apprupnalion, and the pio- 
perty does not on bhiprnent pass to the puichaseis When the vendoi on shipment 
takes the hill of lading to his own order he has the power ot absolutely disposing 
ol the cargo, and may prevent the puicliasei from evoi aseeituig anj light of pro- 

1 (IGU) 42 Cal 384. cited at p, 268 

2 (19241 48 Horn 874. ' 5 See Ogg v. 8huter snpra 

3 (1924) 48 Bom 631, 6 Loid Cairns lu Hhepheid v, Hariison 

4 (1927) 8 Lah. 173 ; See also Foul (1871) L. R. 5 H. L. at p. 181. 

Automobiles Ltd. v Delhi Motor Co 7 supra, pp. 172, 173 

(1922) 24 Bom. L, R. 1140, 1148 
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pcnty^ ther<Ji» »u<l aNionltnglV ui IVaif v Hnket^ hUe*»hiin v and 

Utihiii^on V ATwf^^ (lu ml* <)f whu^h thu v< iid(>r{5 had dtait with tlio IjjHb 

of lai^JWg foi their own benefit) the deoieiona wote that Oh punha^i had no pio- 
porty ni the gooda, though h« had otieied to aorept bdln for oi Im 1 pfini tin pu(*e 
ho if the vendor deals with or olaimn to retain the bill ot lading in (idei to netuit 
tin contract price, as when ho scuda loiwaid the bill of lading with a bill ot 
exchange attached with dnootioim that tin bill ot lading iv not to be deliverd to 
the paithftHci till accepUmH or payimnt of the bill ot i xthangc the appiopiiation 
IS not ahfeolntf but until aacptanci of the draft oi pavnient oi tendci of tlu pnee, 
iH < mutitional only and until su< h a(oeptnnte oi payment or Ictiibr thepiopeitv 
111 the goods does not I'ann to the puuhasei and ao it was de( ided in Juiuet \ 

Ii iiatffis tif lAipf>ol Dorkh^ Shephftfl \ Or/p v ^ lint it tire 

hill of lading has bei n dealt with onlj to sceiirn the rontud puce thmo la neither 
pnmiple luu authority foi holding that in mich a case tin goode shipptd loi the pur¬ 
pose of (oinpleting the contiact do not on payment or teinkr by tho puuhaHU of the 
eoritinr t pin r vest in him W) < ii this ( uis there ih h pufoimanci ot thf (onditiou 
snlpect to whuh aiipioprmtion was made and evcivthing which a((oiding to the 
intention ot tin paitich iM ne(CMsaiy to tiariatfi the pirptrlv dnru and in mv 
opinion under such r Humstames thf property dmson jwivnunt in tentti ot tin 
pine pass to thf pauhasti 

Iiithi^tasp nr { nrdjii^yh u Jr pi e the bills of ladiiiir had been 
lianded to Uie hankers vvho ihseoinited the bill of exchange (Jiawn 
against the c ugo and this was done (iil\ to KOdue paMiient of tlie 
bill of evt h iiige at uiritiiiit\ it was held that the bii>ei whh entitled 
to the goods on ottning to pn the loll of exi lunge and thnt hi« 
tendu (onstitnted a hnal appiopiuti m vesting tin iiiopeitv in hnn 

In //tr Pax inm land Paikei oliHerved 

tin fcnghshiHsr'^ howivii onwhnhfiu Salt ot (roovis A(t was toundtd 
Kitni to sh )v\ that the ipproini itnni would not lx sm h as to pass tin pioptiiy it it 
appt nr^ 01 tan he inkriH that tlnii was no aitnal mtintion to jiass it ittho 
silh i ta) (s tin hill ol la ling to hn own or Ii i and parts with it to a third ptison 
not fin bnvti and that thud p ison hy posm ssn n of tin lull ot lading gelsthi 
gO(xl‘« tin hiiMi is In I 1 not f havt tin inp itv so ns to < r able him to ittovt i 
tioin tin thii 1 paity in iwithsian linj. tlial Ihi a< t ol tlu sclUi was a tluirbitiuh 
ot tin (Mifiatl If 01 ^ V it if nt n\ T hl^ vr < (u-t to In bci aii'st 

tin Sr III) s I oiniin I is itn onsistr lU willi nn> iiittidion to piss tin pnifity tube 
hum hv nn ins ol tin tontinl I How I by tin i|riopiiatnm On tin otlni liniid 
illbcstlh) fl ils with Ih till t la hog only to St I UK the lontrintinni and not 
with tin tnt< iition ot with hawing tlu giro Is iioin tin tmitract tn dtits nothing 
intonsish ut witli an inttntion to i»ass Ihe pttjuitv uid thuthiit tin pio}XTry may 
pass tithoi toitUwith suhp 1 1 (o tlu selUi s h n tr < ondittoimllj on perltnmaiue hv 
the buyi 1 ol Ills jiai t of tin « miiftft Miiahti \ Impaidl (Hfomiin Ihnk^^* Inn 
CdHti'Ii V /hi/f/tl Ih ur\t> \ Jifies *>n tun^ ^ T licpnom/oetepK sump 

timi Ill sin h a last a]»p aisto lx that tin pioptilv is to pass only on tlu pciioi 
maiuebv ttn bnvn ol his ]uiI ot the < tntiact and not (orlhwitti snhjei 1 1 1 tin 
solid slnn Inasinm li hovovri as tin oliietMoln atlaiind ininn ly Kicuiingfln 
(ontiac t pi i< 0 may In attaiin I liv tin stlhi moit]\ rcstiving a In n tlu mfiieine 
that tho piopi 1 ty is to pass on th( pufonnaiue ot a tondition only is nrccHsanly 
Hom( what wtak and may be lebulted by tlu otlni urdunstaiu i s ol tlu rase 

Haying rtgftid to tin doc(imo that tht rnastn ot a ship who givfstotho 
shippPi ot gomlH a bill ol lading In(onus baihx of tin goods to the prison 
mdicatod by tho will ot lading a Hr Her holding a hill ot lading to his order would 
have 4i Huflidi lit possession oi tin goods to maintain Ins In ii evdi it In had on 
shipment parted with tin piopcitv The s*lIoi in rikIi a <rho makes thy ship (e\(m 
if it belongs to tin Imyor oi is thaitued hy him) his wiuohousc so Iai as these 

1 (iSWlnF* 1 70 a U 469 7 (1918) A ( 157 iip 170 J7l 

a (1844) 6 in 570 ii 86 11 U 398 n 8 (1848) 2 Ev 1 76 H K 469 

3 (1876) r U 10 Ex 274 9 0876) L U 10 Ex 974 

4 (1851) 6 Ex 54 i 86 K K 877 Ex rii 10 (1878) .JTx Div 104 

6 (1869 1871) E R 4 Q a, 196, 5 H L 11 (1848) a Ex 691 

116 12 bapi» p 829 

6 (1876) 1 0 r 01V 47 13 (1804) 17 0 H N 8 84, 
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goodj> $re (^oaeeriiiGd, and tlio (‘aan »« pointed out by Pollo<?k, Tj. B. in Bromw v. 
/inre IS to be governed by the same rales as that ot a pemon eontraoting to buy 
goods in a warehouse of tho seller whore they are to remain until paid for, ho that 
the Heller letnins a lien They may or may not booome the buyer’s property before 
he pays (or them, aocording to the terms of the contraet.” 

The lollowin^ passajre from Mr. Benjamin’s treatise^ indicates 
at what stage jiroperty in goods shipped from one country to another 
may ^la.ss to the firm ordering the goods: 

^‘Tf A in New York orders goods from B in Liverpool without 
sending the money for them, B may execute Ihe order in one of two 
modes, without assuming risk. B may take the hill ot lading,making 
the goods deliverable to hi.s own order, or that of his agent in New 
York, and send it to his agent with instructions, not to transfer it to 
A except on payment for the goods. Or B may draw a bill of 
exchange for tiie price of the goods on A, and sell the bill to a 
Liverpool banker, transferring to the banker the bill of lading for the 
goods' to be delivered to A on due ]>a\menl of the bill of exchange. 
Now in both these modes of doing business it is impossible to infer 
that B had the least idea of passing the propi-rty to A. at the time 
of aj)])ropriating the goods to tiie contraet. So that, although he may 
write to A, and specify tlie j)a(‘kagcs and marks identifying the 
goods, and although he may a<‘company this with an invoice, stating 
that these specifn* goods are shipped for A’s account, and in 
accordance with A's order, making his election iinal and determinate, 
the property in the goods will nevertheic.ss remain in B till the bill 
of lading lias been cndoised and delivered ip) to A. And a thiril 
course now, under tlie Act, is available to the seller. He may draw^ 
upon the buyer a iiill of exchange for tho prii'O, and may send it, 
together with the hill of lading direct to liim. In such a case, 
however, he trusts the hiu er. In tins class of cases it is often a 
mattor of great nicety to iletenuine whethm' or not the seller’s 
intention Avas really to reseive a rigid of disposal ” 

See appendiv for “c. } f, ’’ contracts. 

Where the [>eifoj-mance of some obligation is imposed upon the 
buyer, bnt is not made a <*oiidition of the transfer of the pimiierty, 
the property once passr*d, is not revested in the seller by the bm er’s 
subseijiient default.^ 

26 . Unless otherwise agreed, the goods remain at 
the seller’s risk until the property therein is transferred 
to the buyer, but when the property therein is trans¬ 
ferred to the buyer, the goods are at the buyer’s risk 
whether delivery has been made or not; 

Provided that, where delivery has been delayed 
through the fault of either buyer or seller, the goods are 
at the risk of the party in fault as regards any loss which 
might not have occurred but for such fault: 

1 Benjamin on Sale, 7tli Edn., p. 383 ; 1! Key v. Cotesworth (1852), 7 Exeli. 
eiked with nppinval in He Oargii e\ 59.5 ; Be Tappeiibenk, Ex-parte Banner 

8. a Kappenfels (1915) 43 Oal. 331. (1876), 2 C(i. I). 278, C. A. ; Newuigtoii 

l-t!. 174, V. Bevy (1870), t.B. 6 ('.P. 180, Ex, Clt’ 
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Provided al^' that noithing in this section shall 
affect the duties or liabilities of either seller or buyer as 
a bailee of the goods of the other party. 


Analogous law. 

This section correspornls to section 20 of the English Sale of 
Goods Acl, 1893. The principle involved in it was enacted in 
section 86 of the Indian Contract Act, 1872—See Appendices A and B. 


Risk prima facie passes with property. 

Old section 86 of the Indian Contract Act laid down an inflexible 
rule that when goods become the property of the buyer he mufit 
bear any loss arising from rheir destruction or injury^ It was, 
therefore, not competent for the parties to agree that, in spite of the 
properly jiassing to the buyer, the goods should remain at the seller’s 
risk. Under the present section the parties may provide by their 
agreement that the risk shall pass at some time or on some condition 
not iKM'essariiy simnltaTieoiis with the passing of the i)ro]>erty*, *‘As 
a general rule,sa>s Blackburn J h\ Marfiiieoti v. Kifehivg^, 

/>c/v7 ffom/no, the old civil law maxim, is the maxim of oni* law: 
and vhen you can show that the piopertj passefl, the risk of the loss 
prima facie is in the person in vhom the property is. If, on the 
other hand, you go beyond that, it is a very strong argument for 
.showing that the propert> was meant to be in him. But the two 
are not inseparable It may \er> veil be that the property shall be 
in the one and the lisk in the other,” By the (flvil l^aw it was 
al\va>s considered that if there was any weighing or anything of the 
sort which prevented elie contract from being perfeefo etapfio. 
whenever loss was o<‘(‘asioned liy one of the parties being in mora, 
and it was Ins default he shall bear tlie jisk joint as if there was 
empfio perfect0,'' 

In Siceefing v. Vuraer^ goods m a house held on lease were 
sold by auction under coiulitions expressly providing that all lots 
should lie taken to be dehveied at the fall of the hammer," alter 
which time lhe> should remain at the exclusive risk of the purcha.ser 
The rent of the house was in airear, and after the sale the landlord 
threatened to distrain on these goods, and to prevent distress the 
auctioneer paid the rent and paid over the net ^iroceeds of the sale 
only to the original owner of the goods, who was also the tenant of 
the house. If was held that the auctioneer had no right to make 
this deduction as the property in the goods had passed to the 
respective buyers and the seller, therefore, had no further interest 
in them, and the auctioneer had no implied authority from him to 
pay the rent in order to save the goods from distress. Tt is 
thoroughly established • that hy the English law, where a bargain 
and sale is completed with respect to goods, and everything to be 


1 ShoMhi Mo'litiii V. Nobo Kri6*tu (1879) 
4 (Jftl. 801. 

2 Murtitieau v. Kitehi»tg (l87*2) L. It. 7 
Q R, 480, at pp. 454, 45fl, per 

btirii J. (transfer of risk after two 
mouths), approve4 in The Parehiu 


(1918) A. a 157, at p 168 P. C.; Oastle 
V. Playbmt (1872) L. U. 7 3£xeh. 98, 
Ex. Ch.; sterns v. Vickeis (1923) 1 K. 
R. 78, C. A. 

8 Bapra, 

4 (1871) U R. 7 Q. R. 810. 
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done on tlie part of the vendor before the propert,v .should pass has 
been performed, then the property vestis in the purchaser althonjzh 
the vendor still retains his hen, the price of the floods not having 
been paid^: and any accident happening to the thing.s sub.sequently, 
unless it is caused by the fault of the vendor, . must be borne liy 
the purchaser, and, by parity of rea.soniug, any benetit, and not that 
of the vendor*.’’ 

Where the defendant purchased 975 bales of nee, being the 
whole contents of a gola, paid earnest money, and took part delivery 
of the rice and the rest was destroyed by hi’e, it was held that the 
property in the whole had passed to him and he was liable to pay 
the balance of the priced 

“Unless otherwise agreed”—risk by^agreement. 

The general rule being that the risk attacdies to the ownership 
of the good.s, and ])asNes with the pnipeity the ])arHes may by 
agreement evince a ditleient intention And ibis may be inferred 
from their course ol dealing, or by iisagt' binding on botli.^ ddius 
ownership imn in [>.ufn ular cases be sepa’ated fnun Uie ri^k. but 
that this mav be so. it is necessary that llnu’e slionld be some 
appropriation of the propert> to the cmHi.nU In this case the 
plaintiff agreed to purchase and the defendant In sell ten bales of 
cloth, of whicli nine bales were delivered and jiaid for at Amritsar, 
and on the loth Novemlier 1920 the B(‘rar Manuiaciiiring <'(Uiipan> 
at Badnera consigned one bale from that place to Amntsai and the 
railway receipt, vhieh was in favour oi the consignois. was endorsed 
by them to the (diartered Hank (d India al Aiiiritsai who weie to 
deliver the recei)jt to tl»e purchaser on ]ui\menl of tlie price by 
him. It appeared that t[i(‘ bale arrived at Amritsar on 7th Januapv 
1921 and was stolen from the goodssiied at Aiunf<ar on lOtli Januat\\, 
and on Ildtli Januarv the plaintilf fiaid tin* momn to tin* bank and 
obtained the railway remupt. but when h(* wmit to the railwuu 
station lie found that the bale had been stolen. It was then contendml 
that by a speiual agreement the bii>er luMaiim* tesponsilde for the 
risk as soon as tlie goods le!t the preniisi^s of the mills at Badnera. 
Held, that on lOtli danuarv 192), when the goods were lost, they liad 
not become the proper! V ef the l)ii\('r and he could not, therefore, 
bear the loss 

In A)}deei^on v Mnrice^, a case of an insurance of an nndivided 
(piantity ot goods, Lord Hatherley observed ■ 


1 See sectioiH 46*48 post 

2 Per Hlftckbuni J , p .818 , cf Black \ 
Homernhain (l8781 4 Ex iMv 24 (Uivj- 
(leiul on hliaies) 

3 Shoshi Moliiin ?a! v. NtU)o Krinlito 
Podflar (1878) 4 Onl 80;. 

4 Seb Mfiiiineari v Kitchmg (1872), L.Tl. 
7 Q B 436 , goods were lo be weighed 
on being taken ftwa.v by the buyer and 
they wore to lie at sellers itsk for 
itwo ttKiuth*^. Tlie goods wej% de»troye<l 
after the lapae of two months but 
bcfoiv being weighed. Held, the risk 
fell on the bu^er and he was liable fof 


the puce, ('astle v Playford (1872), 
Ji. II 7 Kx. 98, at p 100, Ex (8i where 
the pin chaser tr>ok upon himself all 
risks and dangers of tin* sea. Andcison 
V. Monee (3875), L. H 30 (5 P. 609, at 
p 616 ; Inglis v. .Stock 11884), 10 Ai>p. 
Cas 233 (f. 0 h contract) 

5 N 8 Hillimona i, (laun Nal Narain 
Dan, A I. li 3928 Lah. 481 =112 1. E, 
457, a case under section 80, Indign 
Contract Act. 

6 (1875) L, B. 10 0. P. fi09, 1 App. 0«R, 
713. 
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“It is perfectly conceivable, indeed in many cases it lias been 
HO as a matter of fact, that a person selling some goods at a distant 
place to a person living in this country, may say, I am perfectly 
willing to sell you these goods; lam perfectly willing to complete 
the cargo so to be sold, but J do not intend to be at the risk of their 
loss during the transit or on the voyage, and although you will not 
be expected to pay for the goods and acquire the jiroperty until you 
have the liills and the documents attached sent to you, still in the 
meantime there will be a risk in transit, and that is a risk which 1 am 
not dejsirous of undertaking, and I must throw that risk upon you as 
part of Our bargain.” 

The fact that one jiarty or the other is to insure the goods is Provision 
muteu’ial to the determination of the (|uestion on whom the risk is to for insu- 
fall. A provision tliat either party shall insure the goods contracted ranee 
for is strong evidenee that the risk of loss was intended to be assumed 
by jiim\ but it is not conclusive^. When the goods contracted for 
are a quantity, it is a (piestion depending upon the terms of the 
(*(»ntra(‘t and the cir(‘unistan(;es of the case whether the insurance 
('overs, and the risk accordingly attaches to the (juautity of goods 
when complcteil onl>, or else to each separate instulment when 
(lehveieiP. 

Where the price of goorls to be shipfied includes freight and Risk sepa 
inHinancc fu'eniimn. as in a c i. i, contract (see Appeinlix). the risk rable fron 
pi'imn favlf^ attaches to the hn\er on the goods being shipped^ in property 
terms of the contract pj-ovided the necessary documents are tendered 
in due tune. The seller takes the risk it the j>ri(‘e is payable only 
on tlie gootls arriving at their destination'’. By tlm custom of a 
pai'ticular ti’ade goods or<lered on ajiproval may be at the risk of the 
jierson oi’dei'uig them from the moment they ai'o dejjvered^ Where, 
a, motor car is garaged lor sale at customer’s risk, the garage-keeper 
IS not liable lor damage caused by the negligence of his servants.' 

Bven niiascertaiiHMl goods may he at the huyer’s risk hy agreement.^ 

Where goods are to be shtpjjed ])y the sellei *‘f o b ' the lisk, as a 
rule, attaches to the buyer on the shipment being made'*, whether the 
goods aie at that turn' spiHutie or nnascertamed. 

In Kdiisln liOtn v. Malvhan(i^'\ a case under section 8t), Imiian 

(’ontract Act, herc a consignment of lime was sold and tlie price 

paid ia part, tin" balance to be ])aid aftiw the lime was weighed, 
and tlie goods were delivens) m a damaged state, it was held that 
the jiroperty had jias.sed and so the risk was witli the huyer. In 

] See Fiagaiui v Long, 4 H. & 219 ; 7 H. & N. 574, 

3 L. J. (O 8 ) K H. 117 : Amtcisou 6 Calcutta Vo v Do Mnttoh (1803) 32 L. 

Moiico, su[)rn , Tlio ('olonial Insurance J. (Q. iJ.i 322 . 139 II K 762 ; Depont 
('u otNew Zoalaini v, The AdeJaidi* \. Hnti^^li tjoutli Airnvi Cn. (1901) 18 
Mauue IiiMUtaiKio (V)„ 12 A. U. 128 ; T L U 24. 

5^' L. J. 0. P 19. 6 Be\ingioi) v. Dale (1902) 7 Com. Cub. 

2 Tiie Annie Johimon, (1918) pp. 154, 112. 

161. 7 liuttoi V. Palmer (1922) 2 K. B. 87, 

3 Hee Benjamin on Sale, 7th Edn., p. 419. 0. A. 

4 Waneke v. Wing*®*! (1889) 58 L. <J. Q. 8 Inghf> v. Stock (188ol 10 App.OaB, 263. 

B. 519; TregtdioB V Sewell (1862) 7 9 CawaHjeo v. Thompson (1846) 5 Moo. 

H & N 674 : 126 li. B. 558 ; Crozior P. 0. C. 165.70 K. B. 27 ; Wimble v. 

V. Auerback (1908) 2 K. B. 161, C. A. ; Roscnbmg, (1913) 3 K. B. 743 ; IngJis 
Hiddel Bros. v. Olernens & Oo. (1911) v, 8toek, supra, 

1 K. B. 934} TreveiloB v. Sewcdl (1862) 10 A. I. R. 1930 Lah. 469. 
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Ford Automobiles v. Delhi motor where the sellers had taken 
the railway receipt in their own name, and had instructed their 
agients not to part with the receipt except on payment, it was held 
that the property was with the plaintitfi?. But if parties agree 
that the seller should send the goods to the buyer at the owner’s 
risk, then delivery to the carrier will be tantamount to delivery to 
the buyer, and in the absence of any indication, the risk will pass 
also.“ In Shanker Das Joti Parshad v. lihana Ham Shea DayaP, 
where the defendants sold 814 tins of kerosene oil to the plaintiffs 
and received Es. 1,000 in part payment, and defendants had endorsed 
the railway receijit, (while goods were in transit), and it happened 
that the goods were destroyed hy tire during the transit, it was held 
that the risk was with the plaintiffs and they could not get a refund 
of the price from the defendant. 

In tihepherd v. Harrimn* goods were “shipped on account of 
and at the risk of the consignee’’; but it was held tliat by the bill 
of lading (by vhich the goods were deliverable to the seller or order) 
the jm disponendi was reserved, fn Sterns Ltd v. Vickers' the 
acceptance of the delivery warrant by the Inner passed the iisk to 
him irrespective of the fact whether the properly in the goods which 
were not separated from the bulk passed to hiiii. 

A stipulation in the contraci that pavmeni is to be made after 
delivery does not prevent the risk from passing and making the 
buyer liable for the firic.e if tlie buyer had taken (he risk diiniig the 
transit. In such cases the stipulation as to tune is taken to regulate 
the time of tiayinent, and in case of loss or destruelioii ol the goruls, 
the price is to be pai<l within a reasonable time therealtiu'.*' In 
Fragano v, I.ong^ there were ‘’gocHls t<» be despatched on nisuraime 
being effected ; terms to be thiee months’ credit fnmi the time of 
arrival.” Held, that though the provision as to payment after airival 
would indicate an intention that the sedler was to bear the risk 
during the transit the clause as to insurance iiidicateil that the risk 
was taken by the buyer. 

If it is the intention of the parties that the goods should actually 
be delivered at their destination before the ])rice is ])a>al)le the 
buyer would not be liable if they are destroyed while ui the hands of 
the carrier^ So the seller in sncli case cannot recover the part 
contingently payable if the gootls do not arrive, nor the buyer can 
recover back the part absolutely payable and paid by him : but, if 
not paid, he is liable to the seller for such part inspite of the fact 
that the goods do not rea<di him®. But the mere fact that the price 
is payable on the delivery of the shipping documents*” or at a time 
calculated ..with reference to the arrival of the goods at their 

1 A. 1, U. 1023B(mi. 125--21Bom, L. li. 7 (1825) 4 B. & 0. 219. 

1140--70 L 0. 138. 8 See Dutilup v. l4amboit, (1838) 6 01. k* 

2 Hoe AJaicappa V. Koopchand, A. 1 11. f 600, 621; Dupout v ButiHh South 

1^19 Mad, 685 ~(19i9) 67 M. L. J. Afnea Co. (1922) 2 K. B. 87. The 
110 Muaimchi 1915, p. 71. 

3 A. I. B. 1926 Lah. 606=7 Lah 406-- 9 Oalentta A Hiirmah Hteaui Mavigation 

97 I 0 765=^27 B. L. H. 601. Oo. v. Pe Mattoh 82 h. J. Q. H. 322 ; 

4 (1871) L. U. 5 H, p. 116. Bupout v. British South Africa Co„ 

5 (1923) 1 K, B. 78. supra. 

6 Boe Calcutta Co. V. De Mattos (1863) 10 AuierbOii v. Mmice, supra. 

3S| L. I Q. B. 822. 
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cleBtiBation' or their actual delivery to the buyer? or is to be 
ascertained by weighing or the doing of some act or thing in relation 
to them after their arrival'^ does not throw the risk during transit on 
the seller^ in as much as such provisions may be intended only to 
regulate the time of payment of the amount of the price, e. g. where 
the other terms of the contract show that the property or the risk 
was intended to pass to tiie buyer immediately on the despatch of 
the goods to him”. 

Where the price of the goods is payable iiefore delivery, and 
no intention appears in the contract that the price shall be refunded 
or shall cease to be payable if delivery is not made, and where the 
seller agreed to deHver the goods only on a contingency which tails 
without the seller’s fault^ or the goods being specific the seller is 
discharged b.\ law from delivering the goods' the buyer must hear 
the risk if deliverv is not made to hiuu Where, however, 
under an express power, the binei is given a right to recover the 
price of the goods from tlio seller on the happening of a certain 
contingency and to revest the propeity in the goods in linn and the 
goods aie damaged without any fault of the buyer while they are 
in the buyer’s possession and before he has an opportunity to exercise 
the right the loss must tie borne by the seller as contingent owner of 
the goods^. 

The completion of the sale confor.s upon the buver in respect 
of the goods all the riglits and liabilities of an owner. Subject, 
therefore, as between liim and the seller, to any special agreement, 
be IS invested with full powers o( using or of dealing with the goods, 
is entitled to all acoietioiis and benetits attaching to them, and is 
subject to the risk of loss or damage. The rights and liabilities of 
^ the buyer as owuier of the goods may, however, as between bun and 
the .seller be limited b> special agieement’'*. Such an agreement, 
however, does not lun with the propert\ in the goods so as to bind 
a .subsequent juircliiiser or so as to (pialily his right of propeity in 
the goods, even tliough lie has notice of such agreementThis 
rule, however, does not ai)i>ly to patenter who can re.strKd the user 
of the goods by the buyer or by his subseipieiit purchaser even 
Without notice, on the sale of tiie patented goods, by the term ol ’the 
li(^eiivse'^. 

Proviso (1) to section 26 - delivery delayed by fault of 

either party. 


1 yragaiio Long, Mipm , llnle v. Haw- 9 
8on, 4 C. H. N. 8 85 

2 Hunlder (3o. v. Public Workn 10 

(iommiHMiouer, (1908) A. C. 276 (^91) 

P 0. 

3 CiistJe V. Playlord, L. U. 7 Excti. 98. 11 

4 Alexandt>i v. Gardinu*, I Biug. N. C. 

674 ; Onsile v Playforil supra 

5 Hee also Halsbury.Vol. XXlX 2ua JEdn. 

6 Whiiicap IIugbcH, L, R 6 0. P. 7B; 
Whiclor V. Fradd ; 14 T. L. K. 302 (I. 12 
A.; Opport v. Bwaummit, 3 T, L. H, 

674 a A, 

7 8eo 90C. 20, supra. 

8 8oe Ualubury. Vol. XXIX. (2ttd Edn.). 


Hoad \. Tultorsall, L. H. 7 Excli. 
7 (14), 

Elliman Sons & Co. v. (Jarnngton & 
Hon (1901) 2 Cb 275; Dudslcy 
Vnrley, 12 Ad. & El. 632. 

ISpeucpr’H case, 5 Coke's Kep, 161 (3rd 
Ho) Bpildt V. Howies 10 East. 279; 
Thomson v, Pamng 14 M. A W. 403 ; 
Hee also Hal.sbury. Vo], XXIX (2nd 
Edn.). 

lucaMdo.seut Oas Light Co. v, Cantoto, 
ll T. L. H. 381; BritiaU Motor Syndi* 
cat,o V. Taylor & Hon, (190l) 1 Oh. 122, 
0. A, 
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The jprot’W to section 26 lays down that where delivery has 
been delayed through the fault of either buyer or seller (and not by 
an agreement between the parties), the other party should be placed 
in the same position as if the delivery was made or taken in time and 
the goods are at the risk of the ])arty in fault as regards any loss 
which might not have occurred but for such fault. The expression 
“might not have occurred’’ appearing in the proviso, would seem to 
throw on the party in fault the onus of proving that even without his 
fault the loss would have occurred^ 

“Fault” has been defined in section 2 (5j as meaning wrongful 
a<;t or delault. The term “default,” like “negligence,” is a purely 
relative term^ The fault may consist of failure to deliver the goods 
as required by tfi® contract or of any other act or omission which the 
party was bound, under the terms of the contract to abstain from 
or to do in performance of such terms. Such wi^ongful act or 
omission may constitute a tort or a lireach of contract : in either 
case the genei'al rule relating to contracts nr torts makes the 
wrongdoer responsible for the loss cau.sed thereby to the other party. 
The first proviso to section 26 above enacts only a special case 
where delivery has been delayed through the fault of either seller 
or buyer. 

linder this proviso it is not necessary, to hold the party in 
fault responsible for the los^, tliat there shall be any direct connec¬ 
tion between the delay and the ioss.^ 

Liability of either party as bailee—j?/Y)r/.vo (2) to section 26. 

1'lie second proviso to the section declares that the liability of 
either party as a bailee of the goods of the other party is not atfected 
by the section. It i>resupposes that tlie party in possession is not 
the owner of the goods, Thus, the seller may be in jiossession of 
the goods after the property has passed until the time for delivery 
has arrived ; or the buyer may be in jiossession under a contract 
which postpones tlie transfer of the ])ro]>erty, e.g. till the ])rice is 
paid. The case of a bailee on sale or letnrn or on a])}»roval is not 
alf'ectod by this proviso, as the bailee not having “agreed to buy,’’ is 
not a “buyer.”.^ 

\Mieii the seller remains in possession of the goods after the 
property in them has passed to the buyer or wlien the buyer gets 
possession of the goods before the property passes to him as in the 
case of goods on trial, the property in possession of the goods is, in 
either case, a bailee of the other.*’ In the former case, until tiie 
expiration the tune lixed, expressly or by implication, for t'l n 
buyer to take delivery, the position of,the seller in possession of tliO 
goods IS that of a bailee for reward ; but after the expiration of such 
time, it changes into tliat of a gratuitous bailee^ Similarly, in the 
latter case, until the expiration of the time lixed, expressly or by 

1 See OhaliTiers, Sale ot (toodH Act, Edn. 

1898,11th Edii„ p. 72. 4 See Benjamin on Sale, 7tb £dn.,p. 427. 

2 Re Young and Hartson’s Conti act 5 Chalmei'M, p. 73. 

(1885) 31 Oh, 1). 168, C. A., at p. 174. 6 Koon v. Brinkerhotf. 39 Hun. 130 ; 

3 McOouiho V, New York & Eric Railroad Wiehe v. Dennis Brothers, 29 T. L. R. 

Co., 20 New Xork State Reports, 495 ; 260 ; Story Ss 300 (A & B) and 303. 

Sec also Halsbory, Vol XXIX, 2tid 
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implication, for the passing of the propcxfy, the buyer in posseHsion 
of the seller’s goods is a bailee for reward ; but after a rightful 
rejection of the goods and the expiratioil of a reasonable time for 
the seller to remove them, the buyer becomes a gratituous bailee^ 
But where delivery in wrongfully delayed the position of the party 
in fault is not exactly that of a bailee in fault, but, as pointed out 
above, is governed by the first proviso to this section making the 
party in fault liable even in a case where he would have been 
exempt from such liability if he had been only a bailee for the other 
party/ 

The terms “bailee’’ used in the proviso has the same meaning 
as in section 148 of the Indian Contract Act^ The rights and 
liabilities of bailees are dealt with in sections 148-181 of the Indian 
Contract Act. 

accretions* 

The converse of the rule res pent domino also holds goods, 
and any fruits or increase of the thing sold belong prima facie to the 
party who has the property in it, “Any calamity befalling the goods 
after the sale is completed must be borne by the purchaser, and, 
by parity of reasoning, any benelit to them is hi.s benefit, and not 
that of the vendor^'’ 


Transfer of title, 

27. Subject to the provisions of this Act and of Sale by 
any other law for the time being in force, where goods pfiraon not 
are sold by a person who is not the owner thereof and 
who does not sell them under the authority or with the 
consent of the owner, the buyer acquires no better title 
to the goods than the seller had, unless the owner of the 
goods is by his conduct precluded from denying the 
seller’s authority to sell: 

Provided that, where a mercantile agent is, with "the 
consent of the owner, in possession of the goods or of a 
document of title to the goods, any sale made by him, 
when acting in the ordinary course of business of a 
mercantile agent, shall be as valid as if he were expressly 
authorised by the owner of the goods to make the same; 
provided that the buyer acts in good faith and has not 
at the time of the contract of sale notice that the seller 
has not authority to sell. 

Analogous law. 

This section with the exception of the proviso corresponds to 
section 21, of the English Sale of (loods Act, 1893. The proviso of 


1 See Halsbnry, 2nd Edn., Vol. XXIX. 
^ See section 2 (14) 


3 Sweeting v. Turner (1871), L. R. 7 Q, 
R, 319, 318 per Riackbum I 
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this section is borrowed from the En|?lish Factors Act, soction 

2(1). The principle involved in this section and the neitt two 
sections was recognised in India in section 108 of the Indian Contra<lt 
Act 1872, since repealed. See Appendices A and B. 

Sale by person not the owner-‘history of legislation of 
section 27. 

The Latin maxim nemo dot quad non habef expresses the 
general rule that no man can pass a better title than he has. It is 
specifically stated in this section that a person buying goods from 
one who is not the owner thereof and who does not sell them with 
his consent acquires no better title to the goods than the seller had 
except in the two cases mentioned tlierein, one being the case of 
estoppel, and the other the case of a sale by a mercantile agent in 
possession of goods with the consent of the owner and having 
authority either to sell goods, or to consign goods for the purpose of 
sale, etc. 

In England, before the passing of tlie Fa(‘tors Acts of 182/1. 
1825 and 1842. a person in possession of goods or documents of title 
could not dispose of tiiese goods lu contravention of bis instructions 
with respect to them except where— 

(1) the sale was in market overt; 

(2) the owner of the goods was by his conduct ]U’ecluded from 

denying the selfer’.s authority to sell: and 

(B) the goods were sold under a statutory poyver of sale. 

The Factors Acts referred to above dealt with the powers of 
factors ami mercantile agents entiusted witli tlie possession of goods 
or documents of title to good.s. The joint etfect of tliose Acts was 
summed up liy Hlackbnru L. J. iu Cole v. North Western Bonk^ 
in the following words ; 

“We ilo ijot think ttmt tne lo^Mslaluie wishi'd to goe to all .sales and pledges 
111 the oidinaiy course id husineHs Ihe effect which the roinmoii laW' gnes to sali's 
in iiiaiket oveit .. The geiieial rule of law is that wlieie a })eifeon is decided b> 
another into believing ho may safely deal with propeity, he bears tht‘ loss, nhlews 
he ran show that ho was misled hy the act (d the true uwnei. The legislatiiie 
seems to-ns to have wished Io make it the law th«t, whore a thiid person has 
entrusted goods or the dooumiMiits ol title ot goods to an agent who. m the coui’we 
ot such agency, sells oi pledges the goods, he Hhould be deemed bj that aet to 
have misled any one who bon^i fith deals with the agent, and makes a puichase fioin 
or advance to him without notice that he was not authorised to sell oi to procure 
the advance.” 

The firovisioim of the Factors Acts leferred to above w<‘re thus 
reitlly an extemsion of the common law rule of estoppel. Under these 
Acts, the terms used were simbly “perHOti” or “agenU’ entrusted w'ith 
the posseH.sion of goods, but it was belt! that the Acts only applied to 
mercantile transactions, and that the term “person” or “agenU^ did 
not include a mere servant or one who had iiossession of goods for 
carriage, safe custody, or otherwise as an independent contracting 
party, but only persons whose employment corresponded to that of 
some knowii kind of commercial agent like factors, 


I (1876) L. K. \Q 0. f*. 854, «t p«ge 372. 
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When the Oontiact Bill was drafted by the Indian Law 
Coin miss loners, there \\eie then in foioe in India two Factors Acts, 
one of 1840, and the other of 1844 The Indian Factors Act of 1840 
was a reproduction of the Rn^jlish Factors Acts of 1823 and 1825. 
The Tndmn Faitois \(t of 1811 was a lepiodnction of the Enfslish 
Factors A( t of 1842 Both the Indian Acts, like tlie Endish Acts 
on A\]ii(’h tliey weje based lehted onL to plediJies, The Acts con¬ 
tained no ]) 0 \\ 6 i of sale Tliese Acts wore snbse,jneritlv repealed b\ 
the Indian (hnrtract Act. 1872, althouf^h sections 108 and 178 of the 
lattei Act covereil tlie same «j:round as the pio\isions of the Indian 
Act XX ot I84i^ 

"Referrmfi to the above clauses Sir Henr\ Maine observed • 

It tatijiot lx (If’iixfl tliat tlx si}l»}(<t js ditljcuJl W< to cotihkIoi on 

tlx onf hand the li«i<Kt»ip ^nttoiffl b\ »n inixxx nt pfis)u who Ioshs m this way 
Ins light to M ( ou 1 wtml w is Ins uiidoiiItMl piu}MM(\ Hut on ttx other hand 
still gontn wnght app* us to Uh lo lx dix to tlx lmidshi)> wliu’h a hona fide 
pnrcimsn vonhl suthi win lx to lx dipiivcd ot what lx bought Tht fonuei is 
otlMi |nstl\^ (lxug< iblo with H inishix--h oi ixg’igerxe in the onstodr ot the 
pinpiitv 1lio lonliui ol tlx )att<i lus Imuj blinx Ifss Tlie balanc'c of icjuitable 
(oitsil latiiti IS llxi ton )n th sxl i»t a inh tnvouiibb to thx pnrehasn , and 
\u thml tbit ^onnd polu \ \\itliH'>p (t lo tlx mOustsijf toninxice points to the 

SJIlliO < OIX 111 I III 

\\ r ln\< tlxiiloK pt(»\id( 1 that tlx owixjslupol g<x)ds may ho axquiicd 
lu blit mg tlx 111 tiom ui\ |«I'^on wb » is m tlx posst ssum oj tlx m il tlx bnuo arts 
III f.()id tilth iind nn b 1 < n ( mnstuix ( s wlixhau not su< h a to jnist a leasonable 
pKsimipfxn 111 it fix [(IS II 111 posst sHoii Ixis no light to sill tlx m Hitmlai pio\j- 
sKiiisluot 1 1 (II iiis It 1 in \((oidiui<( w« ma\ ols(i\« njth tlx spin! ot the 
1 xiois Alt t( nx (t tlx (a'-i s ot tlios' uhohiv* jmulinsi I goods oi taKtn them 
b\ \uiv o) pi igi tioii) p I'^iXis 111 [ oss( ssion ( t nx\ hxnnxnfnn title to tlx goods 
will) tlx n ( miM iix < s aM not six h i** to iais( a m ismiabb* ])i( sumjition that tlx 
jx i''on 111 I ( ss, SI Ml ( f 111 (bx nniont litis no Iig'lit I * s{ 11 OI t(i pb dge tlx goexJs 

B\ simu Conit^ the void posscssiun' buth in sections 108 and 
178 of ilie liidi ui t'uiitt ic I Ac t v\ as nitc 1 pietc d is meanings Vindical 
poss(*ssio!i * vhili b\ utlicus it Ins !x on held tc^ ha\e lieen used in its 
liteial iu( aning'^ ddu'jieiieral tiend hu\\e\(i ol tlie decisions iiad 
been to cniilinc tlic' opc i ilion of both the* si c tiuns to pnnlical possess¬ 
ion ,111(1 to sale's 01 plediics b\ piu sons \\ hose enipjo\inent conespoiided 
to that ol (OinnicK nl aironis like factuis 

It was tlius both ncitssan ind desn.Ude to make clear the law 
botliol sales and p]( dxfM appaieni owners Section 108 of the 
(Ninti a( t Ac t has thciiloie been n pe ded and been retdne eel by 
sev tions 27 to 30 uf the Indian S lie ot (mods Act 1808 For this 
purpose c ei tain }u o\isiuns ol the Engclish Factois Act 1889 which 
repeals the ])iecions Fa( iois A( (s ln\e been bonouecl The si ope 
ot old sei tioii 11)8 lias thus bci n mm b narrowed from Vn?// person in 
poMsston of goods to V/ oiermiiUJe ngenf in possession ’ The law 
laid (town now is in ‘.’•eneial confoimitN with the Engtlisli law. 

The modihc alion of SCI tion lOH ncmessitntec) an alteration in 
the companion sec tion 178 ot the (Vmliact Act Ac coidin<xly, the 
Indian (k'ntMii (Amciulmeni) Act IV ot 1980 has moditied old 
section 178 and added anotliei section 178-4 so as to make the 
Hections (ol 1 csjioml in prim ipie to tho newl\ enac^ted secdions^ 

1 See liftmdas c Amnehaud (1916) h I L K 50 Oal 867, where all the 

R 43 I A 164, 1C8 109, 40 Ibxn cafeee on the point are rccehed 

630, 634 3 See Report of the Special Committee 

2 See Haji Ralmnhiu A Ceptial Rank 
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Section 27 relates to the sale by a person who is not the owner; 
section 28 to^ha sale by one of several joint owners; and section 30 
to the sale by the seller or buyer wdio continues in or obtains possess¬ 
ion of the goods with the conseut of the other party, after having 
parted with the property, or before acquiring tln^ property in them 
as the case may be. Section 29 deals witli the effect oi a sale by 
a person who has obtained possession of goods under n contract 
liable to be avoi<led by the person from whom ho has bouglit them. 

General principle laid down in section 21—nemo dat qim 

non hahet. 

ff 

Section 27 lays do\ui the general rule that no one can give'^ 
what he has not got; and if one deals with the goods of anotlierj 
without his authority, the Irausactionis as against that other nugatory 
in law*. The mere fact of an innocent and hona fide purchase from 
a person with no title is no answer to the claim of the true owner. 
If such a buyer sells the goods to a third person in good faith, 
and it turns out that the goods w^ere lost or stolen, lie would be liable 
to the original owner lu trover^. 1die seller wdio purports to sell as 
owner is estopped from denying tliat he was not the owner at the 
Sale^ Tf he subsequently acipnres the title to the gonds, such title 
goes to “feed” the contract, and the [>ropertv tliereiipon vests m the 
buyer\ 

Illustrations* 

(1) A finds a ring and after making reasoiiabb* efforts to 
discover the owner’ sells it to H, who buys without knowledge that A 
was merely a finder. The true owner may recover the ring from B’. 

(2) A assigned goods to the plaintiff by bill of sabs but was 
allowed to keep posse.ssion of tliem upon payment of a weekly rent, 
and an undertaking to deliver them upon demand, lie sii}is(M|uentl\ 
sold them to the defendant. The ilefendant, though ho bought iii 
good faith, acquired no titbi againsi the plaiuti<^il’^ 

(3) Where tlic hirer of goods undci* a hire piindiaso agreement 
sells them, the buyer from liim, though acting in good faith, does not 
acquire the pro])erty iu the gofxl.s as against the owner, hut, at tin* 
most, such interest as tlie hirer liad\ 

(4) A delivers goods on sale or return to B, lh(; «*onditioii being 
that they are to remain the properly of A till paid for. B sells tlieni 
to 0, without iiaying A for them. buys in good faith and without 
notice of A’s title. A can recover the goods or their value from 


1 See Holliiis v. Fowler (l875) D II 7 

H. L. 757. C 

2 Stone v. Marsh (1827) 103 E. R 554 ; 

80 R. B 420 ; Loe v. Bayes (1856) 18 7 
C. B. 599 ; 107 R. B. 424. 

3 Edmonds v. Best (1862) 7 L. T. 279 

4 Whitehorrj v. Davison (1911) 1 K. IK 
468, 0. A. at p. 476; Bradley \. 
Ramsay (1912) 106 L T. 771, 0 A. 8 

5 Fiirquiiajson Bros. v. King«fe Oo. (1902) 

A. 0.325 at pp. 335-336: of. (Jahn v. 
Rockett’s Bristol Cliannel Btoain 
facket Co. (1899) 1 Q. B. 648, at p. 


658, ('.A. 

(Jooper V Wflloinatt (1815) 1 C. R. 
672. 68 B. R. 798 

Holby V. Matthews (1895) A 0. 471 
Belsizo Motor Hiqjply (to. v Cox 
(1914) 1 K. B. 244 ; Whiteley Co. v 
Hilt (1918) 2 K. H 808, C A, : (Poem 
wood V. Holquette (1873) 12 B C.R 42. 
Edwfttds V Vanfflinn (1910) 26 T. I^. 
B. 645, C. A. ; ef. Khitish Chandra v. 
Emperor A. I. U. 1924 816 =^=51 

Cal. 79G, 801 =-82 I C. 163, 
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(5) B, falsely representing himself to be T & (Jo., an existing 
Hi‘m. sends a written order for goods to S, who thereupon forwards 
the goods. The property in thorn does not pass to B, for there is no 
eontvaot with anybody, since 8 intended to contract with T & (Jo., 
and not with li, and T & (Jo. obviously made no contract with S\ 

(()) Tf in the above illustration, B falsely reijresents that he is 
acting as the agent of T & Co., the result is the same^ 

(7) Ther(3 was a sale of a hor.se at public auction. Unknown 
to the auctioneer and the buyer, the horse had been stolen. Ileld^ 
that thi* buyer obtains no title against the true owner^ 

(H) In Kings ford v. J/fOT?/ it was held that the defendant, as 
innocent third person, who had made advances on goods, could not 
maintain a dedVnee against the jilaiiititfs, the true owners. In that 
case, the party obtaining tjie advances had procured the delivery of 
the goods by the original seller to himself by falsely representing 
that a sale liad bmm made to him by the buyer, tlie court saying on 
these facts tliat llie original .seller and the framlulent party “never 
did stand in tlu' ladation of vendor and vendee of the goods, and 
there was no contratd between them which the plaintiffs might affirm 
or disatlirm.’’ ^ 

((t) fii Kofkrs V. King' the owmu’ of a motor car delivered it to 
a mercaiitib* agent to sell on commission subject to a reserve price, 
ddie agent s<tld it to a hono fide pureliaser lielow the reserve price 
and misappropriatcil the proceeds. The pnrf baser snbser|uently sold 
tlie (MT to the ibdendant. Tfie plaintiff (owner of the motor car) 
failed in his action to recover the car from the defendant. 

(10) A consigned a (piantity of comia to B l>y railway, and sent 
the consignment notes to him. The ])rice. at the time, had not been 
agrei'd. Before any agreement was arn\ed at as to the jirice, B 
.sold file cocoa to and handed to him the consignment notes. 
A was held to be 'precluded from disputing B’s title to the 
eocoiJ*. 

(l 1) .4n ownicr of a bus engaged A as his agent to jilv the bus 
for hire and left a lett(‘v addresse<l to tho District ]\ragistrate and 
signed by himselt reipiesting the jMagistrate to grant “(T’ permit to 
A. Tiie ri'gist rut ion (‘ertificate oi tiie Inis was also left with A wdio 
fraudulently altered the letter into one addressed to tlieJ). 8. P. 
rerpiesting lilm to transfer the registration in his name, which having 
been done, he sold the bus to a stranger wlio wnis ignorant about AV 
real title. The owner tliereupon challenged the buyer’s title in legal / 
proceeilings. Ifehl, that the owner could not have contemplated the 
imssibility of fraud on part of A. and that on the true construction of 

1 Cundy v. Lindsay (1878), 3 A 0. 459 ; K. 11. 424 

47 L. I ly H 481 ; Hardman v Booth 4 1 H. & N 603 ; 26 L. J, Ex. 83 ; 108 R. 

(1863), 1 H. A 0. 803; Hollins v R. 694 

Fovler (1875), li. R 7 H L 757 ; 44 6 (1928) 1 K. B 282 (0. A.) ; 92 L. J. K. 

L. J. Q. B. 169. B 125, 

2 Higgonft V. Burton (1867), 26 L. J. Ex. 6 Commonwealth Trust, Ltd, v. Akotey 

342 ; 112 R, B. 938. (1926) A, 0. 72, P. 0. 

3 Lee v. Bayes (1856) 18 0. B. 699,107 
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section 21 i be was not precludeil lioin cliallenKinj? the title acqimed 
by the buyer. 

Exceptions to the rule. 

The riile^ that tlio Inm i adpiues no hcttei title than tlie sellei 
had IS, how ever snlooi t to vaiions exciiptnnis The woids ‘subiect 
to the provisions oi tins Vtt «iinl ot an\ otlier law foi the time heinf; 
in foue*’leii 1 not onl> to tJie pioMsnms of this Act e g ))io\iso to 
HeetiOii 27 and htctions 2M, .‘lO and M (1) ot tlie A( t, but to 
those pJoMded b^ othei emutiuents also 'Thus seMion I7t> oj the 
(hintuut Act fines the pawnee the powei ot salo uudei certain 
c ouditions, and the comiietenc > to pass a better title than he has 
Again under Order It) ot (he Oodi o( (‘nil lho((duie a lecenei 
appointed 1)\ (‘ouit Iras power to sell and pass all tlu })iopertv in tlu 
subject in utter sold Siinilaih, e\e( iitois m w horn legal title vests, 
(as distinguished from luuefici.il rntensl) the oHu lal .issigure iii 
whom the {iropeitv ot ,unnsol\mit vests liquid rtois oi i ompanu s -aie 
all persons w ho f an jiass a good tith' tfiounh lhf\ d » not sell as 
owners or with the Consent of owners <m I a mortgagor of goods 
remaining in possession c ur gne a goo i titii tn a bu\u horn him 
who acts 111 g<jod faith arid witlmut mtuc ot tin immiibiuiu^ 
section 1G9 of the Indian C'outi a( t \(tgnesa ]»<)wei ol salt to the 
tinder ol lost goods 

Anotliei instam c is tint ol aii.igtnt ol m((ssit\ nsii.div a 
muster of a ship who mac m < ist •, of mu ( ^sit\ sf IHlu sluj) oi ( iigo^ 
and this liris been (‘xtiuided the i isi ol i ( n i it i b\ I nid but .i 
real net essitv must i xnt bn tlu sih* .nnl llun mu I 1 m i pi utual 
iinpobsibibt> of obtainiiig tlu owm i s nutim ti ms in turn' as to whal 
shall he done ’ 

English law of market overt not applicable to India. 

ITidoi the English law an impoitinl tvMpiioii to tin lulo tliat 
a p( 1 siui (<innot mahe i \ali 1 sab ol go* K th it do n it in I mg (o him 
IS to lie f'Uiiid in tlu i ast ol salts inah in whit i knovvn is maiket 
overt ’ Section 22 oi tin hngluh ^ih ol i Is \f t dt ils with this 
and runs as follows 

22(1) Whi U aio Mil I Ml infill (ottrl it (Midiiig in tin u agr ol tin 

rnwikpt thetaiMi at qiii n > a f ilk o lli goil- [tovtl d lif hm lluniiii good 

klUi and withoiil notiu of am ik 1 tl oi wtmI id lilli (»n llx jnu I ot jl,i >^111(1 

Maikcd overt is luld in Kiiglaml b\ (Tin lei or piestriplion on 
special da>s® In the cit\ oi Loud m tveiv dav t^xicpr Sumlav is 
market (lav , and t*vei\ slioji in whuh gootls me exjmsed publu l\ 
for sale is a market overt ioi sm h goods as the ownei openiv pudesses 

1 Mohamkaiam V liani ^alHVan ^ 1 U t StePollotk and MuUa, (onniuulaiy 

1935 Mad 850 —I'ifi I C 535 on Uh In lian ( ouliai I Ail 6tli Kdn 

2 (1805) 1 Q B 521 C A 61 L J g 19 H w 570 571 

U 308 5 himsAlu v Midland Uy (1913) IK 

3 See Halsbuij Laws of Lngland 2iid H 303 312 , Spntigti v Ciu^al 

Edii Vol \Xn, p 10), Naiasjah v WcHltiu Hailwnj <o (1921) 3 K B 

\ pukataramrali (3938) 42 Mad 59 47 257 r A stt Pollock and Mulla 

1 C 976 , Baakoi KUouihanoo v Salo ol Goods Ar1 p 15() 

Abmtd K»niail Jatnal AIK 1928 6 See Honjanun \ Aiidiewa (1858) 5 C 
Hang 28^(1927) 5 Kang 633-106 K (N s) 299,116 K li 677 

I C, 855 
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to trade in. The goods muBt l>e openly sold m the presence and 
sight of any person entering the shop. The shop is not a market 
overt except for goods usually sold e. g, a scrivener s shop is no 
market overt for plate, Smithfieid no market overt for clothes, hut 
fuily for horses and cal tie. 

It must also he remembered that the privilege protects only 
innocent buyer : the seller, howevei innocent, is not protected from 
liah'ility. 

The framers of the Indian Act rejected the rule relating to 
market overt as being unsuitable to Indian conditions^ Even at the 
time of the passing of the Indian bJontract Act in 1872 it was observed 
that to do so would make British India an asylum for cattle stealers 
from Indian States^. 

Principle of estoppel—“unless the owner of the goods is 
by his conduct precluded from denying the seller s authority to 
sell.” 


The first ])ara. ol this section is ha^ed on the priucijile of ]>ers(tncii 
estoppel. It IK well established that ii one person hy his words or 
conduct induces another 1o ladievc in the existence of a state of 
cii'cnmstances and to act on that belief so as to alter Ins position, 
he cannot afteitwards aver a ditlerent state of things against the 
part) whom he has misled^ Thu«, the lessee of a ])ublic liouse wdio 
allowed another to sell the fixtures and littings as if tliey wete his 
own, wliendiv a third ])erson wuis iixlnced to purchase them bona fide, 
cannot lecover them fiom tlie ]>urclla.sel^ “A part\ who uegligentlv 
(IV culpabU stands b\ and allows another to contract on the faith 
and understandjng of a lact winch lie can ('ontradict, cannot after- 
wants dispute that fa<‘t in an aidion against the peison wdiom he has 
himself assisttsl in decciMiigA 

Estoppel nniy als(i ai ise h\ the owuier assisting the sale", or bv 
peiiuitting' goods to g<i into the jiossession ol another witli all the 
insignia of possession thereof and apjiarent title'.’’ 

In Wootileg V. the defendants sold corn to a third 

party who, having got advances fionitho plaintifFon the secui’itv of 
the goods, gave plaintiff a delivery order on tlie (ielendants. Tlie 
plaintiff lodged the deli\ery order wntli the defendants and sold the 
goods to different tiersons. After a part had been delivered, the 
third party absconded, and defiiinlants reinsed further delivery to 
the plaintiff’. In fdamtiff’s action for trover, the eonrt held that the 
diderulants were estopped from denying that property had passed to 
the third party. In a later case, on similar facts, it was held that 
there was an estoppel even where the second buyer had paid the 
price before presenting the dedivery order, on the ground that his 
position was altered through the defendant's cou<]uct. because he was 

1 See Hfiport ol (he Hpei'ia) Coamiittoy. 5 Ihal v. per Lunl Douniftn. 

2 SCO' also lU^port ot Uio Soled Coin- G Wallei v. DrakuforU (18^»3), 1 E. iSt B. 

imtleo. 749 ; 93 R R. 377. 

3 Pickftnl Sears, 6 Act. k Jfi. 469. 7 CoinmonweaUh Trust v. Akofcey, supra. 

4 (iregg V. VfQlh (1839) 10 A. & E. 90, 8 2 H. & 0. 164 ; 32 L. J. Ex, I8t). 

60 R. il 347, 
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induced to rest satisfied that tlie property had ])aased and to take ho 
steps for his own protectionk 

The rule as to estoppel contained in scjction 127 is only sin 
a})plicaiioii of the ^^eneral rule of estoppel in section J15 of the 
Indian Evidence Act, 1872. It was laid down by Ashurst J, in 
JAcl'hatrow v. Mason^, decided so long ago as in 1787 that whenever 
one of two innocent persons must siifier b> the acts of a third, ylie 
who has enabled such third person to occasion the loss must sustain 
it. This rule, though generally followed^ has latterly been (lualitied 
by limitations ]nit on the word “enabled'’ so as to import some act 
of the owner winch has milled the innocent ])iu(‘baser f*. “an 
act amounting to a disregard of his obligations towards the person 
who relics on the negligence as creating an e'-topi)ol^” In MeiranfUe 
Bank V Central Bank\ the (Vntral Bank wii ich used to advance 
moneys to a merchant on the pledge of railw'av roceijjts was 
accustomed in tlie usual course of business to hand back the receipts 
to the merchant lor clearing the good.s. The mer(‘lianl, instead ol 
doing so, lepledged the receipts with tlie Mercaiitib^ Bank. On the 
merchant's failure, a question ol prjoiit\ aro^e between tlie two 
banks with regard to some railway receipts which bad been fraudu¬ 
lently pledged in suceesMon with both banks. An estoppel by conduct 
or negligence was sought to be raised against the (\mtral Bank on 
the authority oi Lickharroa’ v. Ma^^on as apjdied in Conimona^ealth 
1 rust Companif v. Akote}f. It was held b\ the .ludicial Oommittei! 
that the (’(Uitral Bank owned no duly to tlie jMercantile Bank in the 
matter, there being no lelatioiiship of contract or agenc\ betwu'eii 
them and that estoppel by re])n‘.s(‘ntat]on did not eM->t in tlie case, 
iuasrruicli as the raihvay receipt was m form niei’elv an authority to 
take delivery of goods and jiosse.ssion of it contained no r(‘preseiitation 
as to any author it v iii the holder. 

Similarly, a registered owner of shares b> niei-elv lianding over 
tlie share ceititicates and blank transfers signed liy liim to another 
per.son lias been held not to make a representation to tlie world that 
such person is entitle*! to *lea] wdtli the shares^ 

Mere (‘arelessnes.s on tlie jiai’t of tin* ownei' of the goods in 
guarding them will not create an (‘stopixd ; it is necessary tliat the 
ow'ner should have done some act on which the bu>(‘r relied and 
misled him by that act, oi, as it is also put, tliat tlio owner should 
have done some act amounting to a disregard of his ohiigat ions 
towards the person who relies on the uegligence as creating an 
estoppel. Thus, where a firm of timber merchants kejit stocks of 
timber Warehoused in their own name with a dock company, to wdiom 
they gave instructions to accept all delivery orders signed by tlieir 
clerk ; and the clerk, wdiu had authority from the timber merchants 

1 TCnigbtb V. WifJrn (1870) L K. 5 Q H 3 Sen ('oruninnwcftlt)j Trust v. AVot('y 
6C0 , Dixon V. Konnaway 11900) 1 Oh. (1920) A. 0. 72. 

833 ; see also Pickard v Sears (1837 ) 4 See Mercantile Hank v. Oeninil Hank, 
6 A. Sl E. 469 ; 45 H. 11. 538 ; Seton v. A. I tt. 1938 R V 52 -'-~1938 Mad. 260. 

Lafonc (1887) 19 Q. B. l>. 68, 0. A. ; 5 supra 

Weiner v, GiH (1906) 2 K. H. 674, at p. 6 Abdul v. Hasunah, A 1. H. 1926 Boui 
582, C. A. ; 8imm v. Anglo-Ainenean 338=50 Horn. 229 - 96 1 0 305; see 

Telegraph Oo. (1879) 6 Q. B. I). 188, also Mobambaram v. Kani Narayan, 

pp. 215-216, C. A. A. I. R. 1935 Mad. 850*»158 I. 0. 536 

2 (1787) 2 T. Ik 63, at p. 70. aupra. 
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to «i^i:n delivery orders in relation to sales to tiieir ciistomerH, 
fraudulently j?ave delivery orders in favour of himself under an 
assumed name, and havin^^ procured timber from the dock company 
sold it to stran^jcrs: it was held that the clerk could jiive no Imtter 
title than he had himself, and that no ( 4 uestion arose of the timber 
merchants being estojjped from den> injj his autliority to dispo.se of 
the timber\ 

Sale by a mercantile agent - proviso to section 27. 

The important proviso to this section is Imsed on section 2 (1) 
of the English Factors Act. 1899; hut deals only with the power of 
a mercantile agent to sell the goods ; his power to pledge them (which 
is also dealt witli by the alK)Ye section in the English Factors Act) 
being the subject-matter of section 178 of the fndian t'oatract Act. 
The point to be noted is that while the wording of the Factors Act 
arnl section 178 of the Indian Contract Act is “wiiere a mercantile 
agi'Tit IS with the eoiisent of the owner in possession of goods or 
the of title to gooda."^ m WiU section the wording is ' a 

document of title \o tlH‘ goods”. The difference between the two, 
however, is not (dear. 

Tlic t(‘rm ‘‘mercantile agent” is defined in section 2 (9) of the 
Act and may bo ridorriMl to. It means a mercantile agent having 
m tlie eas<omar> course of business as such agent authointy either to 
sell goods, or to consign goods for the jiurposes of sale, or to buy 
go*^^. or to raise money ou the secunt> of goods. 

Essential conditions for the application of the proviso to 
section 27. 

In ordiM'that the [proviso ma\ appiv several conditions are 
necessai 3 . 

(1) The agent elfecfing the sale must be a mercantile 
agent. 

The expression “mercantile agent” has bemi dediiied in section 
2 ( 9 ) of the Act and may he referred to^. The agent effecting the 
sale must ho a iiiereantile agent; a sale hy a mere clerk or shopman, 
for instance, would not he within the proviso^ The rfdation of a 
dealer and a broker is that of a (principal and agent ami not of a .seller 
and buyer The extent of tlie authority of the agent is to be found 
in the document under which the goods are delivered to liim. Wliere 
the owner of retrain diamonds gives them to a broker to be shown 
to intending purchasers for a])i)roval only, it cannot be held that tlie 
broker is a mercantile agent within the meiuiing of the Rale of tioods 
Act having general autliority to sell.'* 

1 l<’arqulifti''^oM V. Kiiif? (1902) A. i\ 075; 8 Cl. Heap v. Motoristn’ Advisory 

see hIho Hewp v. Motonsts’ Advisoiv Agency, IjPI, (192B) 1 K. H. 577 ; 
Agency (1923) 1 K. B 577, 587 ; Shankar v. Wohanlal (1887) 11 Boin. 

Uiiinn (h'edil Bank v, Mersoy DocKm 704; Uamasaml Gapta v. Karaalamma), 

and Harbour Boaid (1899) 2 Q. B. 205, A. I. ll 1922 Mad. 44~45 Mad. 173=* 

C. A. ; Henderson v. Williinns (1895) 70 L C. 44H 

I Q, B. 521, 0. A, i haunt* A Morewood 4 Amntlal v. Bhagwandaa, A. T. ft. 1939 
V. Gudin (1926) 1 K, B. 223, C. A. Bom. 435. 

2 See pages 3 8 and 42 to 44. 
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Jangad It wan hold in Emppror v. PhirozsliaJi Maulkgi Gafidhi^ that a 

tranf^aotion joftgad transaction (usually occurring in Bombay) is a “sale or return’^ 
and involves a representation that the purchaser will (a) signify his 
apju'oval or ucceptan(*e ol the goods and pay for it; and (b) if not, 
return the same within the period fixed, or w^here no time is fixed on 
the expiration of a reasunuble period. But until one or the other 
condition js tiiliilled, no property passes to the buyer’ In such a 
transaction the owner of the goods gives credit to the deliveree, 
though it IS siiliject to certain conditions. 

In a recent case reported as AniriflaJ v. Blwgwandaft^ it has 
been held that the goods enirmted jangod are not goods to be sold 
approval but rather goods to be shown for approval and the term 
“jangad” does not mean “sale or return’'. In tins case certain goods 
w^ere dpUvevpd jangffd bv the owner to a liroker. According to the 
printed terms the broker admitted that he received the goods onl> 
for the purpose of showing them to intending junchasers that ho 
had no authority whatsoever to sell, mortgage or pledge the gootls; 
that the ownership of the goods remained all along m the owner and 
he ha<l no right to or interest in them : and that till the goods were 
returned in the condition in whiidi the> wei’c re<;eived or if tliev 
were not returned, he was liable and resjionsibb^ for the same, fhdd, 
that the broker was not a mereantile agent ^vitil^n the meaning oi 
section 27. 

Ifeld, further, 

(1) The relation of a dealer and a broker is that of n princiiial 
and agent and not of a seller and a ba>er. 

(2) When in one doenment there are jirinted as well as written 
conditions, the Court's diitv so lar as possible is to reimiicile all tlie 
terms ; but, when that is not found possible, the written conditions 
are to be given greater weiglit than tlie printed ones. 

(Id) Kven il gooils are delivered to broker on jungad teiaiis, no 
property can pass to him under section 24. 

(4l floods or jewellerv inav bo deluei’inl bv the owner to the 
buyer, with the intention that he ma> instiectthe same and ultimately 
purchase it. Tlio goo<is in snejj cases ai‘e slated to be de]ivere<l for 
^p\)vo\n\ i, e> jangad. Section 21 covers tliat situation, floods may 
be handed over to a mercantile agent also “jangad’’ meaning to be 
shown for atiproval to his customers. Under tliosi* circumstamms, if 
the mercantile agent effects a sale, tlu* piircliasei* is protected under 
section 27 of the Act jirovnlod there is nn want of gooil faith. The 
mercantile agent who rei'eives goods imjaugnd acquires no projierty 
by reason of section 24 because be is not a buyer. He has therefore 
no title to {»ass on the property by reason of secdion 24. The third 
contingency is \\here the owner delivers goods to an agent (who is 
not a mei’cantile agent falling within the definition of that expression 
as given in the Sale of floods Act) on terms arranged between the 
owner and the agent. As one of the terms of delivery, the goods may 
be given i. e.. for approval by a prospectus customer or to be 

1 A. 1. R. 1934 Bom. 360--==68 Bom, 9 A. I. H. 1989 Bom 435. 

646--^152 I. 0. 700. 
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sliown for approval To a case neither section 24 nor section 
27, Sale o{ Goodls Act, applies and the extent of the anthority of the 
agent depends on torm of his agency, and the provisions governing 
the relations of principal and agent as found in the Contract Aci 
It is clear that in that case also no property passes from the owner 
to the agent under section 24 nor is a sale by him protected under 
section 27. If this anthority enables him to sell the goods, the sale 
is authorized and binding on the owner. If the authority is exceeded, 
the question will have to be considered in the light of sections 227 
atfd 228, Contract Act. 

(2) HHrmniile agent must be in possession of the goods or 
of a document of title to the goods. 

As has already been observed the meaning of the word “posses¬ 
sion” occurring in sections 108 and 178 of the Indian ('Contract Act 
was not clear and was interpreted in different ways by the Courts. 
Under the present section it is clear that the po.sse8sion should be 
the possession oi a mercantile agent who in the customary course of 
his business as such agent has authority to sell, consign for sale, buy 
or raise money on the security of goods* and does not refer to the 
possession of “any person”. The “possession” is, therefore, one 
“which is unqualiHed. and not to be restricted otherwise than by the 
owner giving instructions to the person who hm itl 

The possession of the agent must, however, should be qua 
mercantile agent. If he receives the goods, not as a mercantile 
agent But in a different capacity, the section does not apply. Thus, 
where goods were in the posse.ssion of a warehouseman who also 
happened to be a broker it was held that he could not validly pledge 
them in his caiiacity as a broker*. 

Poes “possession” mean actual physical custody ? ?5ection 1 
clause (2) of the English Factors Act, 1889, states : 

“A p(?rHon shall be d^^eined to bo in possoMsion ot goods or ot the documents 
<»f title to goodn, where the goodh oj docainonts are m his urtaal custody or are 
held by any other person subject to hm contiol oi foi him or on his behalf 

(3) aS'wcA potssession must he trifli the consent of the 

The mercantile agent must have obtained possession of the 
goods or of a document of title to the goods with the consent of the 
owner. The owner is the person wdiose authority to sell is necessury. 
The pledgor and pledgee may in certain circumstances become the 
joint owners and then their consent to the sale would be sufficient. 
Section 27 of the Act, which deals with the transfer of title incorpo- 
I'ates the well-known rule that a person who is not the owner of goods 
and who do^s not sell them under the authority or wth the assent 


1 See ereeiiwood v. Halquette (1873) 
12 B. L. B, 42, 46 ; Hoop Chand Janki 
Dfts V, The National Bank of India 
(191B) 46 cm. 342*4$ 1. C. $75; 
<^|er Manuffto^nng Oo., Lahore v. 
Wm Ah, 64 t ». 1919-^4$ L 0. $88 j 
Ahmad v. Sluijer 8ffifing Machine 
Co., A. I. B. 1921 Lah. I. C. 

$8$ \ Bhaakar y. Lakihmibai, A* f. R* 


1928 Bom. 226-109 I C. 737 ; See 
also Haji Karim \. Central Bank of 
India, A 1. R 1929 Cal. 497 «50 Cal. 
367 for a different view. 

Oafi V. North-Western Bank (1976) L. 
Brto 0. P 364. Ex. 0h , at p. 373. ^ 
See Lloyda Bank Lt4. v. Bank of 
Aqierica National Trust and Savings 
Assooiation (^939) 9 I. k 147. 
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of the owfier cannot ii?ive to the buyer a better title than the seller 
himself has. Even in the case of a mercantile apjentj it must be 
shown that he was in possession of the j^oods with the consent of the 
owmer ; if that is not shown, tiio words of the proviso to S. 27 will 
not apply ( 3 ven apart from the question of yjood faith and noticed 

It was held in Ermland under the earlier Factors Act, that 
tvdiere the ap:ent by fraud induced the jirincipal to “entrust” him 
with the ji;oods or documents of title, the a^ent could none the less 
give a good title to a bonit fide purchaser^ : and these cases are still 
good law, so that the consiuit (d‘ the owner to the agent’s possession 
is void though it may have been obtained by fraud.However 
fraudulent the pen ni in aihual custody may have been in obtaining 
the possession, provdded if did not anionnt fo larceny by a trick, 
and however grossly lie in;c\ ahnse eonlidenee reposed in him, or 
violate tlie mandate lunler whieh he can hy his disposition gi\o a 
good title to the purchaserh’’ 

Previously distinction \va« made between ‘fraud’ and ‘hiri'eny 
by trick’ and it was observed in (\)le v Xorfh Wesicrn Hank' : 
“if the fraud amounts to lai(‘en\ by a trick, it is a very doubtful 
question wliethei’ tlie mermuitih^ agent can I;e said to he in possession 
of the goods with the (*onsent ol the owner” l^ut this dislmction 
has been objected to in latter (le(‘!sH)ns and ('hannel .1. pointed out in 
Oppenhcfinier v. Attcnboroiujlt • 

"If'liie consoiif omsIm m inct, U is no nn.swi'r to .‘•iiy that it lia^' hem obtnuwd 
by triiud 'It i** (iitticnit to uiKlnjshind vvli} a dirteicnt lulo sliould appl>, it fiand 
amounts to larceny Thcic is no eiiM* vvhndi is a diri'ct nntbo!i{.v that larceny by a 
tricK takes a ca^e out ol the Fact(»rs \ct 

TJius, a bona fide ]iurchasi‘r from a motor-car agent, wlio is 
entrusted hy the owner with the sale ol u motoi'-cai on coinmission, 
Subject to a reserve prim', gets a good title to the car, even if 
the agent sells it below the u'serve prn'c and misappropriates the 
moneyl 

In India such < onsent h\ fiaml would ptoliahly hi' not valid, in 
view of sections M and of the Indian (^uitiact AcU tliough it is 
arguable that there is nothing in tin* pre.si'rit Aih to comjiel interpre¬ 
tation of consent as fiee consent 

fn English law. section 2. chius(‘ (21 of the Factors Act pro- 
vide.s as follows • 


‘*Whcic n nicrcanlili* Jigcnt ha«, uilli the conweni nl flic owner, boon in 
possesfeion ot jioods or ul the docunirnl^ ol title to goods, anj s«lc, plc<l{i[C, or other 
(iisi)Ohition, wdiich would tmve bc»n vnlid notwithMandiiiK tlic clcicnninntion oftho 
consent, pi*o\idcd that the fooson tnkmg under the <lL^posit)on lia« md at the time 
thereof noticed that the couMoit had b‘cn <lcteiiiuncd 


1 ArnHt Lai v. Bhagw.in Oa^, A. T. II 
'1939 born. 435. 

2 Hon HamcM v. Hwainson (1863) 4 b'. V 
H. 270, 129 H. n 741; Vickers v. Heit/ 
(1871) L K 2 He App (’as. 113. 

•9 Lowther V. Harrih (1927) 1 K H, 393 
4 Per ('olhtirt, L. d. in Oahu v. Puckett’s 
Bristol (^haunal Hfcoaju Packet Co, 
(1899) 1 Q. B. 643 (959). 


5 (1875) 30 C P 354. 

6 (1907) 1 K. H 510 {atftrined on appeal 
in tl908) 1 K. li, 221 ; sec hIko HtalT 
Motor (In'fliantee Ltd. \ Bntihli Wag¬ 
gon (Jo Ltd. (1934) 2 K B 305; 
Folkes V. King (1923) 1 K. B 282 ; 
London Jewellers Hutton (1934) 60 
T. L. K. 193. 

7 Folkefl V. King, supra. 
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See. 27} 

In ^foody v. Pall Mall Depmif Oo^ wbero i ]ot of pioturoM 
were sent 1o a dealer in i)ictures for sale and he pled^jed them after 
the authority to sell had been revoked, it was held tlnit the buyer 
who hatl no notice of revocation jjiot a jiOfMl title. 

The Indian Act is silent with rejjtard to tlie (oise where the 
consent originally given is snbseciinMilh revoked, as to wdiether the 
sWler would be competent to transfer title to a bona fide purchaser 
after such revocation, though the punciple of }foodi/v. Pall Mall 
Deponif Vo. seems to be applicalih' m Jmlia also. 

<4) The mereanfile agent must he acting in the ordinarif 
course of business of a mercantile agent. 

application of the proviso to section 27, tlie mercantile 
agent must be aiding in the ordinar\ course ot business of a meri'antile 
agent. It is to be observed that in iJie deiiiiition of “mercantile 
agent'’ in section 2 (9) of the Act, the words “as such agent'’ occur 
wdiile the proviso to section 27 rcfeis only to “a mercantile agent.” 
These wonds vvcie inteiimeted m Ogpenheimer v. Attenborougid. 
In that c>ase a bioker obtained some diamonds falsel> pretending that 
he had a customer for them He did not dispose of them to a 
customer but t)ledged them w ith the <lelendant. who acted in good 
faith. The evideni'e was that by the custom ot the diamond trade, 
bickers have no authority to pledgf. It was, how ever, lield bj 
the trial judge that the words “a nieriantile agent'’ gave tlie agent 
a general authoritv wdiicb could not be I'ul down by any particular 
trade iMistom and be a(*coidiiigly gave judgment for the defendant. 
This decision was alUriued by the (7mit of Appeal, Ijord Alveistone, 
fl., cxio’i'Ssing the opinion that ".icting in the ordinary course of 
business as a mercantile agent’' mmint tbal In* "must act in the 
transaction as a mercantile agent would act as if lie weie carrying 
out a tiansaction which lie was authori/cd h\ Ins master to carry 
out’' iat page 227) ; while [hud\lc>, L d 'al pp. 22)0, 201) intiu’preteil 
those w'ords ns meaning “acting in siedi a way as a mercantile agent 
in th(‘ ordinai’N course ol husin(*ss ol a meicaiitilc agent would act : 
that is to sa\, w itliiii Inisiiiess Inmis at a jiropcr place of business, 
and in other respi'cts in the oidniar> v\av in whndi a ineri'antile 
agent would act, so that tliere is notlmig to le.id (he person (dealing 
with him) to suppose that anything wrong is lieing done r i io give 
him notice (bat tin* disposition is one wbndi (In* mercantile t enf had 
no autliorily to make.’^ When he is so acting, therefore. has an 
ostensible authority gi\cn by the Act. wliicb caiinol In. limited by 
private instructions or a particular trade (‘iistoin. 

In Heap V Motorists' Adrisitrg Agency Ltd a person by 
falsely represmiting that he knew of a tiussibb' imrcliaser for a car 
iicdonging to the plaintiil, obtained ]iOsse.ssion of the car and subse¬ 
quently secured an apiiointment as car salesman to a liT’jii of motor 
engineers and in this ca])acit>, ejected a salt^ of the car! It w'as 
held that the sale was not in the ordiiuuy course of business of a 
mercantile agent, and it was for the party claiming the benefit of 


1 (1917) ,^3 T. L. R. 306. 

% (1908) 1 K. B. 221 (230). 


3 (1923) ] K. B. 577. 
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the section to prove that the sale was in the oriinWy course of 
business, 

(5) The buyer must act in good faith and without notice of 
the want of authority^ 

It is also essential under this proviso that the buyer acts in 
good faith and has not at the time of the contract of sale notice ihatj 
the seller has not authority to sell. In order that the buyer may be 
absolved of his liability for having purchased goods from person not 
owner thereof and in order that the plea of purchase in good faith 
may be available to him, he must bring his case within the proviso to 
section 27^ Section d, clause (20) of the Cleneral Clauses Act, 1897, 
defines “good faith” as follows : 

“A thing IS deemed to be done in good faith, when it is in fact done honestly 
whether it be done negligently or liots”. 

Gross negligence may be evidence of bad faith, but it is not the 
same thing and does not entail the same consequences^. 

If the buyer has notice that the seller’s title is defective, 
he cannot be said to be acting in good faith. The notice 
required by this section need not necessarily be actual notice. It 
may be constructive. Therefore where the buyer’s agent has had 
notice or where the buyer desists from making an inquiry suspecting 
some defect in the title, he may not be entitled to the benefit of this 
proviso. It has. however, been held that mere suspiciou is not 
enough and will not amount to notice*. Where there are two or 
more joint buyers, a notice to one of them would be tantamount to 
notice to all^ 

Although a party may have acted in good faith yet if his agent 
knows that the pledger was w^arehouseman and a merchant and was 
thus put on enquiry, the principal is affeeded thereby and is guilty 
of conversion if he refuses to return goods, pledged to him, to their 
owner® Either knowledge or means of knowledge to which the 
party wilfully shuts his eyes is enough’, but not mere suspicion. To 
establish notice it is sutficient to show that the circumstances atten¬ 
ding the transaction were such as a reasonable man of bu»ine8s^ 
applying his understanding to them would certainly know that the 
agent had not authority to sell although he wjis not acting mala fide 
towards his principal. So, where a seller drew a bill of lading in 
six parts and endorsed and transferred three to B and A, to secure 
an advance, and inadvertently sent one endorsed bill to his buyer 
who pledged it with Bank B, in a suit by Bank B, against Bank A, 
for the goods it was held that though the pledge to Bank B, was 


1 Ma Bciin v. Maung Ha Hma, A. 1. K. 

1936 Rang. 883^ 164 1. C. 1100. 

9 See section 63 (2) of the English 

Act. 

8 Jones v. Gordon (1877) 2 App. Cas. 
616, at p. 629. 

4 Navulshaw v. Brownrigg (1852) 42 E. 
B. 943 ; 95 B. B. 156. 

5 Oppeiiheimer v. Frazer (1907) 2 K. B. 
50 ; Bamaaami Gupta v. Kamalammal, 
A. I* B. 1922 Mad. 44-70 h 0, 44a 


6 May V. Chapman, 16 M, & W. p 361. 

7 Navnlshaw v. Brownrigg, 21 h. J. Ch. 
p. 914, Gobind Chunder v, Byan, 9 
Moo. 1 A. 140; Lord Shotlield v. 
Imndon Joint Stock, 13 App. Cas. 383 
H.L. 

8 This standard of reasonable man is 
good as regards notice but not as 
reganls good faith. WUitehorn v. 
Davidson, 80 1, J, K. B. p, 437. 

9 Ibid. 
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pviot to that with Baiife A, yet m Bank B, must have known that 
there were 8i)c and were not deceived by the buyer’e possession 
of one bill only, they had ho right of priority.* The doctrine of 
constru6tive notice should, however, be very sparingly applied to 
mercantile transactions.^ But if one of two or more partners has 
notice of the fact that the seller has no ])ower to sell or that the 
transaction is improper, the other partner or partners acquire no title 
under a disposition by a factor, even if the partnership is merely 
for that individual transactioll^ Similarly if an agent obtains infor¬ 
mation in the course of his employment as such for the principal 
that the seller has no authority to sell a puichase made by the princi¬ 
pal does not convey any title to him/ 

The burden of proof that the purchaser had notice of the want 
of authority, however, lies on the person who seeks to avoid the 
transaction on that ground*. Proof of circumstances which ought to 
put the agent or principal having notice of them on enquiry is suffi¬ 
cient,® but the proof of mere suspicion is not enougl/. Notice of the 
existence of a power of attorney is notice of its contentvS. 

28. If one of several joint owners of goods has 
the sole possession of them by permission of the co¬ 
owners, the property in the goods is transferred to any 
person who buys them of such joint owner in good faith 
and has not at the time of the contract of sale notice 
that the seller has not authority to sell. 

Sale by one of several joint owners. 

This section reproduces in sub.stance S. 108, Exception 2 of the 
Indian Tontract Act, 1872. There is no corresponding section in the 
English Sale of Goods Act, 1803. Under Fngli.sh ('onimon Law a 
co-owner in the absence of estoppel or authority from the other 
co-owners could only transfer his own .shared If one co-owner sells 
and retains the whole price the remedy for the others at law again.st 
him is doubtful; unless the sale confers a good title to the whole*". 

The rule laid down in this section constitutes the fourth ex¬ 
ception to the general rule that no one can give a better title to his 
transferee than he himself has. Generally the possession of one 
co-owner is the possession of all and every co-owner who is in 
possession of a chattel owned jointly by several co-owners holds it 
generally as an agent for his other co-owners. If he i.s in possession 
with the of his co-owners and not against their wish or 

with a claim of adverse title so as to negative the idea of agency a 
person dealing with him in good faith without notice of the want of 


1 Gilbert v. Ginguon, S Ch. A. 16. 6 

Kellenback v. liewie, H Oh. D. bi. 

8 Oppenheinier v. Fraser, (1917) 2 K. B. 6 
50 0. A. 

i Section 229, Indian Controct Act; 7 
Dresser v. Norwood, 14 C. B. N. 8. 8 
574. As to wbon and how far notice 9 
to the agent is notice to the principal, 
tee iQthor’fi Law of Agency, p. 510. 10 


See Whitehorn v. Davison (1911) 1 K. 
B. 463 0. A. 

Nandial v. Bank of Bombay, 12 Bom. 
L. B. 316. 

Whitehaiii v. Davison, sppra. 
Joumenioy v. Watson, 10 Cal. 901, P C. 
Exp. Barnett, Ke 'rainplin, 7 Moirell, 
90. 

Chalmers, p, 78. 
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authority is protected by this seoliou. If, on the other hand, posses¬ 
sion is not permissive but ajjainst the wish of the other co-owners 
the mere fact that the buyer actKS in j?ood faith without notice of 
the want of authority will not jrive him a ^ood title to the goods 
purchased. 

Permission, however need not be express in every case but can 
be presumed from or implied in the circumstances of a particular case 
where such presumption or implication can be reasonably made or 
such inference is reasonably possible. The use of the word permission 
in this section does not appear to be intended to carry any other 
meaning than ‘consent’ in the proviso to section 27, mpra. 

Where a Bunnan husband and wife are joint owners of projierty, 
a hona fide jnindiaser of the ]iroperty from the husliand who is in 
possession of the propeity, a(*<iuires a good title thereto.^ So also 
where one member of a joint Hindu family is found to be in possession 
of any property, tlie family being presumed io be joint in estate, the 
presumption is not tliai he was in iiossession of it as se])arate property 
acquired by him but as a member of a joint family, and if a person 
buys goods bona fide from such a member lie acquires the property 
in the goods, even though the seller had no authority to sell^. One 
of several co-owncis wlio holds a jewel in his safe custody is n person 
ill such possession as is contemi>lated by tliis ruleA 

Explaining the position of co-owners under the English law, 
Sir Mackenzie Chalmers observes^: 

"The law relating to co-owners, who are not jiartners, is rather 
obscuie. Probably, a co-owner, in the absence of estojipel or authority 
irom the other co-owners, could only transfer his own shaie. li one co¬ 
owner sells and retains tiie whole ])rice, the remedy of the others at 
law against liini is doubtful, unless the sale confers a good title to the 
whole. If co-owners cannot agree as to the possession or use of the 
goods owoied in common the only remedy was to ajipl) in equity for 
an injunction or for a receiver and sale, but now b> section 188 of the 
Law of Property Act, 1025, the court has power on the apiilication 
of persons interested in a moiety or upwards (jf sucli chatteds to order 
a division in a case in I8f>2, A sold half a share in a gold snuti* box 
to B on the teims that A w^as to retain possession till sale on joint 
account, and afterwards handed the box H to sell it as Christie’s. B, 
instead of selling, deposited the box with //, to whom he owed” 
money. Held that A could recover tlie box froni/r.” 

29 . When the seller of goods has obtained posses¬ 
sion thereof under a contract voidable under section 19 
or section 19A of the Indian Contract Act, 1872, but 
the contract has not b een rescinded at the time of the 
s^, the buyer acquires a godJtitTe to the goods, provi-' 
ded he buys them in good faith and without notice of 
the seller’s defect of title. 

1 (1892-96) U. B. n. 808. 4 Sale i.f Gi.udh Act, nth Edn. p. 78. 

2 Taruck Chuiukr Poddar v. Jode&Inir 5 Nyberg v. Haiidtjlaar, (1892) 2 Q B 

(Jhunder Kcmdoo (1878) 11 B.L.B. 193. 202, C, A. 

8 IP.K. 1895. 
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Sale by person in possession under voidable contract. 

This section is based on section 23 of the Kiii^hsh Kale of (jfoods 
Act, 1893, and on Exception 3 to section 104 of the Indian (Contract 
Act, 1872 (See Appendices) , with the omission of the danse relating 
to offences at the end of the first paragraph and of the whole of the 
second paragraph. ' 

The Legislature has confined the application of the rule 
contained in this section only to Ihose cases in which the contract 
is voidable under sections 19 or 19.A of the Indian Contract Act, 
1872, The last words of excejition 3 of section 108 of that Act 
ha\dng become redundant have been left out. The phraseology of 
section 23 of the English Act, Avhich applies to persons holding 
voidable titles in general, has also been changed. The Indian Act 
uses the words‘wliere the .seller has obtained pfmession under a 
voidable contract,' and this makes possession of tl^c goods on the part 
of the seller absolutely necessary. The English Act uses the words 
‘When the seller of goods has a voidable title thereto.’ 

A voidable contra(‘t ns one which is induced by (‘.oercion, undue 
intluence, fraud or misrepresentation. Sncli a (‘ontract is vtudable 
at the option of the party whose consent was so caused^ It such 
consent was causiMl by misre})resentation, or silence trandulent within 
the meaning of section 17 of th(‘ Indian (''ontract Act. the contract 
is not voidable, if the pai'ty seeking to avoid it had the means of 
discovering the truth with f>rdinar> diligence And if the fraud or 
misre])res(uitation did not eause the consent of the party on whom 
the fraud was practised, or to whom the re])resentation was made, 
the contract is not rendered voidalde*'^. 

The contract must be voidable ainl not v^oid. Where goods 
have Iteen obtained bv iVand the person who has obtained thesis ma> 
either hav(‘ no title at all. ora voidable title, according to the nature 
of the transaction, If the nature of the fraud be such that there 
never was a contract between the parties (as for instance, if A obtains 
goods from B by falsely iiretendmg to he X's agent, though buying 
on his own account) then tlie person who so obtains the gofids has 
no title, and can give none. In tliis case also there is no contract 
betw'een A and R. But if A bii>s good.s from B and the price is 
])aid partly in cash and partly by giving a bill imrporting to be 
aece])ted by X, and A then sellh the goods to <\ and it turns out that 
X was a fictitious jierson and that B was defrauded, there is a 
contract wdiich B may affirm or rescind at his option. In other 
wujrds, to use the language of exception 3, there is a contract voidable 
at the option of the other party thereto. 

But the contract is procured by A by cheating B, and cheating 
is an offence under section 415 of the Indian Penal (^ode. The 
contract having been procured by an offence the prO])erty in the 
goods did not, under Exception 3 to section 108 of the Indian 
Contract Act (the law existing before tlie enactment of the present 
law) pass to A, tliough it does under the English law. In the present 


1 Vide seotionfi 19 and 10-A of the ladian 2 See Exception* and Explanation to 
Contract Act, 1872. aeijiion 19, Indian OontrRCt Act, 


(Contract 
must be 
voidable 
and not 
void 



304 THB JSBIAN SAtK OF OOODS ACT CSw-M 

section, as already noted, the provieion relating to the penal clause 
has been omitted. At the same time to make it quite clear to what 
cases section 29 applies sections 19 and 19‘-A of the Indian Contract 
Act have been specifically referred to. 

If the contract was originally void, either for want af consent 
or for any other cause, then no ownership would pass to the seller 
who will, therefore, be incompetent to transfer title to the buyer, 
though acting in good faith'. The effect of fraud is not absolutely 
to avoid the contract or transfer which has been caused by that 
fraud, but to render it voidable at the option of the party defrauded. 
The fraud only gives a right to rescind. In the first instancy the 
property passes in the subject matter’’^. A title, therefore, acquired 
for valuable consideration and in good faith by a third party during 
the time while tlte contract stands and is not avoided will not be 
interfered with^ 

There must be a de facto contract. 

There must be a dc facto contract though induced by fraud, 
etc. No title could be transferred if the goods are obtained by fraud 
or extortion as detind in the Indian Penal Dode without any contract. 
Thus a thief cannot transfer a good tit]e\ 

Xilus- (l) III Cxindcf \. Lindmxf the seller being misled by C sup- 

trations plied him with goods thinking him to he B with wliom seller had 
dealings. It 'was held that there was no contract with f! as there 
was no consensus of mind which could lead to any agreement or any 
contract wdiatsoever, and C could not transfer any title to a sub¬ 
purchaser from him. It Avas observed by Lprd Cairns : “If it turns 
out that the chattel has come into the hands of the person who pro¬ 
fessed to Sell it, by a de facto contract, that is to say, a contiact 
which ha.s supposed tf> pass the property to him from the owner of 
the property, then the purchaser will obtain a good title even 
although afterwards it should appear that there were circumstances 
connected with the contract, which w'ould enable the original owner 
of the goods to reduce it. and to set it aside, beimuse these ctreunm- 
tancea . will not he allowed to interfere with a title for valuable 
consideration obtained by some third party during the interval while 
the contraci remained unreduced.’’ 

(2) B induces A to .send hi.s jewellery on approval by falsely 
representing that he has a good customer for it. He then pledges 
the goods whith C. B then induces A to invoice the goods to him, 
representing that C requires credit. In an action by the plaintiff to 
recover the goods from Hie defendant, who had taken them in good 
faith, it was held that— 

1 See section f^O, Indian Contract Act; L. R. 7 Ex. Ex. Oh. ; Ex paita 

Higgonsv, Burton (1837 ) 20 L.J. Ex.) Ward (1905) 1 K. B. 465 ; Tilley v. 

342.112 E. R, 938 ; Hardman v. Booth Bowman 0910) 1 K. B. 745. 

(1863) 1 H. A 0. 803 ; 190 E. E. 784 ; 4 See RKitiah Chandra v. Emperor <1924) 
Candy v. Ijindwaj (1878) 3 App. Cas. 51 Otl 796, 801. See also Beport of 

469-” cases relating to fraud. the Select Committee, 

2 Stevenson v. Newham (1853) 13 0. B. 5 (1878) 3 A 0. 469. See also Nanka 

268, 802, 93 E. % 532, Ex. Oh. Rytioe v, Oottitnonwealth Trust ilW) 

6 Oiaaih v. i. A N. W. Ely. (1871) A. Q, 77- 
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(а) A having obtained the right to transfer the property in 
the goods, had obtained them under a rontraet which though voidable 
by the plaintiff, had not been avoided at the time of the pledge to 
the defendant, and, 

(б) in any event the title of A was perfected by the sale to 
him, at any rate for the time being, and that went to make the title 
of the defendant: and consequently ttie plaintiff’s action failedV 

(3) Where goods had been obtained on false pretences, and 
the guilty party had been convicted, it was held that the title of 
the original owner could not prevail against the rights of a pawn^ 
brokej’, wlio had made hono fide advances on them to the fraudulent 
possessor*. 

(4) A, trading under the name of B & Oo , ordered goods from 
the plaintiffs, and having obtained delivery of them resold them to 
the defendants. There was no such firm as B & and A adopted 
the name fraudulently for the purpose ^>f representing that he was 
doing a large business. The plaintiffs, not having been paid for 
the goods, brought trover against the defendants. It was held that 
the plaintiffs had made a contract with A, and the defendants had 
obtained a good title to the goods^ 

(6) In Hardman v. Booth* goods were sold lo 0 & (U). 
through the fraud of theirVlerk (I.A do. having no kiii»\vledge of the 
sale and the .seller believing he was dealing with (■» ami do. The 
clerk then pledged the goods against advances made to him. It 
was held that there was no contract and the seller could recover 
the value of the goods from the pledgee. 

(6) A hona fide purchaser f)‘om the person obtaining it by fraud 
can transfer a good title to another having notice of the fraud to 
which he is not a party'. 


(7) Where no contract has come into existence, for example, 
where the seller or pledgor has received the goods on *'sale or 
return,*’ approval, or similar terms, and at the time of the sale or 
pledge tlie property has not pas.sed to him®, or where A by 'falsely 
pretending that he is buying for B ha.s obtained goods from d as 
the owner’s rights are not ilivested, this section has no application^ 


(8) Lord Haldane observes in Lake v. Simmon/ as follows: 

‘'Jurists have laid down, as I think rightly, the test to be 
applied as to whether there is .such a mistake as to the party as is 
fatal to there being any contract at all or as to whether there is an 
intention to contract with a de facto physical individual, which 


Person 
identified 
by sight 
and hear¬ 
ing 


1 Whitehoni Bros. v. Davison (1911) 1 
1^. B. 463, C. A.; Bee also Tilley v. 
Bowman, (1910) 1 K. B. 745 ; 79 L. J. 
R. B. 647. 

2 Parker v. Patrick (1793) 5 T R 176. 

8 King’s Norton Metal Co v. Edridge, 
Merrett and Co (1807) 14 T. L. H. 98, 
0. A. 

4 (1861) 32 L.J. Ex. 106. 

5 Pierce v. London House, etc., 1999 W, 


N. 170. 

6 See section 24 ; Truman v. Atten¬ 
borough (1910) 26 T. L. R. 601; W^hite- 
horn Bros. v. Davison, supra ; Folkes 
V. King (1923) 1 K. B. 282, 0. A. 

7 Higgons V, Burton (1857) 26 L. J. Ex. 
342 ; 112 B R, 9 ?j 8 ; Mornsson v. 
Robertson (1907) 10 F (Ct, Sees,) 382. 

8 (1927)A. 0., atp. 601. 
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‘Voidable 
title’ under 
English 

law 


constitutes a contract that may be induced by misrepresentation so as 
tO'he voidable but not void. It depends on a distinction to be looked 
for in what ha.s really happened. Pothier (Traite des obligations, 
section 19) lays down the principle thus in a passage adopted by Fry 
J. in iSmifh v, WbeatcrofV: Does error in regard to the person with 
whom I contract destroy the consent and annul the agreement? I think 
that this question ought to be decided by a distinction. Whenever 
the consideration of the person with whom I am willing to contract 
enters a.s an element into the contract which 1 am willing to make, 
error with regard to the person destroys my consent and consequently 
annulls the contract ..On the contrary, when the consideration of 
the person with whom I thought I was contracting does not 
enter at all into the contract, and 1 should have been equally willing 
to make the contract with any person whatever as with him with 
whom I thought I was contracting, the contract ought to stand. In 
the careful judgment delivered by him lu Phillips v. Brooks^, 
Harridge J. decided that the alternative view secondly .stated by 
Pothier applied to the case he was dealing with. A fraudulent 
person had entered a jevvtdler's shop and looked at and selected 
certian jewels, which the jeweller was prepared to sell to him 
individually as a ca.sual customer who had entered the shop. All 
that remained to be subsequently arranged was payment of the jirice. 
The unknown cirstomer who drew a cheque pretending 1o be some one 
else and signing it m a well-known name, was allowed in eKcluinge 
for the cheque to take away one of the jewels, of which he disposed 
subsequently. Harridge, J. found, as a fact, that though the 
jeweller believed the person to whom he handed the jewel was the 
person he pretended to be, yet he intended to sell to the person, 
whoever he was, who came into the sho{) and paid the price, and 
that the mi.srepresentation was only as to payment There was 
therefore consensus with the person identihed by .sight and hearing, 
although the title to d(divery was voidable a.s having been induced 
by misrepresentation. In the nther type of case referred to by 
Pothier, where the belief of the contracting seller depends wholly on 
identity of character or c.apacity. there is, as Mr. Justice Holmes 
says a,t the beginning of the ninth lecture in his book on the Common 
Law, no contract, because there is really only one party.” 

The expression “voidable” title used in .section 28 of the 
English Act which is the basis of this .soiJion has been construed to 
mean a title acquired under a de facto contract purporting to pass 
the property but which is liable to bo s<*t aside, for example, on the 
ground of framP A voidable title constitutes a real ownership as 
distinguished from merely an apparent ownership It should be 
distinguished from a void title, for example, where fraud altogether 
nidifies the consent to a contract and so creates no title at all as 
where there is mistake as to the identity of the person contracted 
with^, or where a person professing to he agent for a named ]ierson, 
with whom alone the owner proposes to deal, obtains fraudulent 
po.ssesi^ion of the goods.' A title may be voidable not only 

1 (1810) 9 Ch Div. m 677 (579). 

9 (1919) 2 K. B 248. 4 Cnndy v. Lmdsay, supra. 

9 Cundy v. Lindsay, 3 App. Gas* 469 5 Higgons v. Barton, ^6 L. J. Kx. 842 ; 

(464); Kifigsford v. Merry, 11 Bxch. MwrUson v. Robertson supra. . 



Sw* 1^1 SALE BY rO&SESJSION UNDER VOIDABLE COKT. 307 


r«flp6ot to a limited therein, ««, for ^xaiaple, where the 

B^Her of goods ban fmtidukiitly ol/tained posaession of them from .a 
person haviu^z, as against -him, a apeoial property therein.^ An 
ownership voidable in part is treated similarly as one voidable as to 
the whole^ The section does not seem to be confined to avoidable 
contracts of sale as it haS been interpreted in certain q^lart.ers^ but 
seems to apply to all voidable contracts which confer a voidable title 
on the coutractee^. 

Under the English law, the cases seem to fall into three 
classes: (a) where there was a contract, but the possession was not 
really transferred in pursuance of it; (6) where there was really no 
contract at all; and (c) where there was a contract ami possession 
was transferred in pursuance of it, although the contract was induced 
by fraud. 

Under class come thovSe cases in which a person, by falsely 
representing that he is authorised to receive the goods on behalf of 
the purchaser obtains possession of them, and cases in which there 
IS a mistake as to the identity of tlie thing transferred/ Under class 
(h) fall cases in which the owner has been led to suppose, contrary 
to the fact, tliat he has made a contract, and consequently parts with 
the po3ses8io^l^ and cases in which the apparent contract turns out 
to bo no contract at alf, which include cases in which the owner has 
been misled as to the identity of the person with whom he is dealing^ 
Under this head fall also cases of an apparent contract of bailment, 
in which the owner jiarts v ith the possession intending that the 
transferee should hold them as his bailee, while the transferee 
takes them intending to misaiiprojinate them contrary to the known 
mteutiou of the transferor. 

Under class (c) fall cases in vvhicli the owner not only parts 
with the possession, but also intentionally gives the Iransferee power 
either to pass the property to a third party or to acquire it for 
himself, for a power of this kind cannot he given except in pursuance 
of a contract. And geiierall\ wlierc the owner intends to pass tlie 
porperty as well as to transfer the pos.session, the transferee obtains 
a title. For this reason the question is often solved by determining 
whether or not the owner intended to pass the property^. '' 

Title not avoided at the time of sale. 

A person may elect to avoid or atlirni a contract at any time 
after he knows about its being voidable ami until, either expressly 
or by implication, he affirms the contract. So long as he does not 
affirm it he may keep the matter open, subject to any intervening 
rights of third persons, Where the contract wuis imluccMl by fraud 

1 PM*<e V. dloAhec, Tho “Mane Joseph ’ (C't. of Sess) 832; II v. Middleton 

L. B.'l F. C. 819 ; Tilley v. Bowman, (|B73), L. R. 2 V 0. R, 38. 

(I9l0) 1 K. R. 745. 6 Kifl<r»^f«rd V. Merry (1856), 1 H. A N. 

2 Pcaee v, Gloahec, »apra. 503 ; Hardman v, Booth .sujira ; Candy 

3 Nandlttl v. Bank of Bombay, 12 Bom v. Liudeay, iHapra. 

L. R. 316. 7 ll\. Russeti, (1692) 2 Q. B. 812. 

4 fiaboonk v, Lawson, 5 Q. B. D. 284, the 8 Lake v. Simmons, sQpra. 

ease of a pawnee to which the ct>mmon 9 See Uhahners, Sale of Goods Act. 11th 
liaw rule was extended. Edu. pp. 81 to ,83. 

5 Mornssoii v, Robertson (1907), 10 F. 
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which was discovered after action commenced but before any 
election to treat the contract as subsisting and before any hom fide 
purchaser acquired title^ it was held that the party induced was 
entitled to rescind the contract.* 

He may avoid the contract even after notice of an act of 
Bankruptcy committed by the other party, and whether before or 
after receiving order inasmuch as the trustee takes only the 
voidable title.^ After avoidance the person, who has acquired such 
voidable title, cannot bring detinue against the seller, but the seller 
must return the purchase money paid, or set it off against the 
redemption moneys, where the goods have been pledged.^ 

The seller may be his pleading elect to avoid the contract, and 
is not bound to do any act in pais^. The avoidance takes place when 
the election is made and communicated to the other party.® Right 
to avoidance of the contract may be waived by the party entitled to 
it either by express affirmation,® or impliedly by proceeding with the 
contract as a binding contract after full knowledge of the circums¬ 
tances entitling him to disaffirm.’ So ^ here the seller from whom 
goods were obtained by false pretences amounting to the offence of 
cheating has sued and obtained a decree against the vendee for the 
price of the goods he cannot afterwards elect to avoid the conract 
which was voidable only, and follow the goods into the hands of 
third parties.^ In Fazixl v. MangaJdas^ a distinction is drawn 
between contracts obtained by fraud, and performance obtained by 
fraud, the contraid being valid. 

Onus of proof. 

Tlie onm is on the party seeking to avoid the conitract to show 
that the buuw did not purchase in good faith and without notice*''. 
In case of sale bv mercantile agents the onus of proving good faith, 
etc. is on the person purchasing from the mercantile agent*'. 

For defiiutions oi ‘’good faith” and “notice” see the notes under 
section 27, ante. 

30. (1) Where a person, having sold goods, conti¬ 
nues or is in possession of the goods or of the documents 
of title to the goods, the delivery or transfer by that 
person or by a mercantile agent acting for him, of the 
goods or documents of title, under any sale, pledge or 
other disposition thereof to any person receiving the 
same in good faith and without notice of the previous 

1 CJdUgh T. h. & N. W. Kly. Oo. LUl, Ii)». Co, L. K. 5 Exch. 197 ; 

(1871) L II. 7 Kx. 26, 86. 7 Pease v. Lowden, 99 U. 8. 678 ; 

2 He Eastgafce Exp. Ward (1905) 1 K. B. Mohney v. Heed, 40 Mo. App. 99. 

466 : Tilley v. Bowman, (1910) IK. 8 Tholosiram v. Puraji, 15 Mad. L.J. 375 

B. 746. 9 (1922) 46 Bom. 489 ; See also 

3 Tilley v. Bowman, supra. Jameetji v. Hoijibhai, (1912) 87 Born. 

4 Balsbury, Vol. XXXX. , 153. 

5 Bcarf v. Jardine, (1882) 7 A. C. 845, 10 Whitehorn Brothers v. Davison, (1911) 

361; Clough v. h. & N. W. Bly. Co. 1 K. B. 463. 

Dtd., supra. 11 Heap v. Motonsts’ Advisory Agency 

6 Ibid ; Morrisoa v. Universal Marine (1923) 1 K. B. at p. 569. 
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sale shall have the same effect as if the person making 
the delivery or transfer were expressly authorised by the 
owner of the goods to make the same. \ 

(2) Where a person, having bought or agreed to 
buy goods, obtains, with the consent of the seller, posses¬ 
sion of the goods or the documents of title to the goods, 
the delivery or transfer by that person or by a mercan¬ 
tile agent acting for him, of the goods or documents of 
title under any sale, pledge or other disposition thereof 
to any person receiving the same in good faith and 
without notice of any lien or other right of the original 
seller, in respect of the goods shall have effect as if such 
lien or right did not exist. 

Seller or buyer in possession after sale-Analogous law. 

This section is based on section 25 of the English Act, (See 
Appendix) which in its turn was based to a large extent on sections 8 
and 9 of the English factors Act, 1889 There was no corresponding 
provision in Chapter \"11 of the Indian Contract Act. 

Fraudulent disposition of goods by a seller who remained in 
possession of the goods sold was not provided for in the earlier 
English Factors Acts of 1828, 1825 and 1842, those lieing applicable 
only to “agents entrusted” with good.s, a term which did not include 
the seller, Tii Johnson v. Credit-Lyonnais^ the buyer had left the 
documents ot title to goods in the seller’.s hands, and the latter had 
fraudulently pledged the goods to an innocent pledgee. The court 
held that the buyer was entitled to recover the goods from the pledgee. 
kSection 3 of tlie English Factors Act, 1877, therefore, provided that 
the seller in iiossession of docuinent.s of title could make a valid sale, 
pledge or other disposition of goods to a buyer who had no notice 
of the former .sale. That Act. however, applied only to “documents 
of title.” Section I of the English Factors Act, 1889, extended the 
rule laid down in section 3 of the Factors Act of 1877 to goods. 

Similarly, section 4 of the English Factors Act, 1877. for the 
first time provided that the buyer m po8se.s8ion of documents of title 
could make a vali<l disposition of goods so as to defeat the unpaid 
.seller’s rights. Section 9 of the English Factors Act, 1889, extended 
this rule by including the case of possession by the buyer not only 
of documents of title but also of goods. 

It is to be noticed that section 27 (proviso) deals with cases 
where a mercantile agent is in possession with the consent of the 
owner ; there need not be any contract or .sale to the agent. Mere 
possession with consent confers a right on such agent to transfer a 
good title provided he does it in the usual course of business. Here 
the person transferring has no title but he occupies a position which 
confers the right on him. Under section 29 a person obtaining 
possession under a voidable contract can transfer a good title to a 


I (1877) a 0. p. I), aa o. a. ; 47 . l. 3 . c. p. ui 
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<p«Rc^ii»i0ir, ipirwid^ kwm^mmAMd ,«?t 

tb^ *tim« of mle^, Mmtt tb« We df ihft ip^Biwn ecdling is -iwiiiiiWfi «n4 
such title is considered good until th«e contract kiavoidet. DnjiiAr 
section 30(1) the seller has no title at the time of sale, etc., but has 
possession, and in as tmaoh as he iiad title befee^ht m atfflsiteed or 
reputed to have it until contrary k 4nDwn. Tinder S. 30(2») the 
person selling, etc., has either bought or agreed to buy and is in 
possession and as such is pHvta facie competent to trantffer a 
good ‘title. 

The section is sil^t about passing of property to tlie buyer. 
If the property has passed to The buyer he can always confer a good 
title to a bma iide buyer or pledgee from him independently of the 
sedtion. 


Commenting on sub-section (2) of this section it has been 
observed in Maung Aye Maung v. A. Scoff & Co. and ofheri that 
the general principle of law is that only the owner can give a good 
title to another of his own property and the law has always done its 
best to protect the rights of the legal owners. The coinmercml world, 
however, is more intereeted in removing restrictions upon trade and 
it is quite clear that business would be impossible if every time a 
purchaser wished to buy goods, he had to examine the title of his 
vendor. So the power given by section 30 (2), Sale of Goods Act, is 
in a sense a compromise which enables in certain circumstances a 
person, who is not a legal owner to transfer the title. 

Sub-section (I)“-disposition seller in possession alfler 

sAie. 


When the seller retaine title to the goods< even after a contract 
of sale, he can always sell them again and confer a good title on the 
buyer. When the title is transferred be cannot resell except under 
S. 54 (2) which specifically gives him the power to resell under 
certain circumstances. Under S. 3() (1) if the seller having sold the 
goods retains possession of the goods or of documents of title to goods 
a»d sells or pledge® the >same himself or through a marcailtile agent 
to a person who buys in good faith and without notice of the previous 
sale, such a sale has the same effect as if the person making the 
delivery or transfer w ere expressly authorised by the owner df the 
goods to make the same. 

For the application of this sub-section it is essential that the 
seller should be in possession after «id© and there ehould be delivery 
or trnnsfer of the goods or documents of title by the seller or by a 
mercantile agent acting for him. When the property has not passed, 
the buyer seems to have only a jm in pmonnm against the seller 
m<]nojminrem^, and if he is in default the case is covered by 
section 54 of the Act. In Nichdison v. Bcrrper^ the pkihtiff had 
purchased wine stored in a watOhouseman’s cdliars, and the seller 
afterwards pledged the wine to the warehouseman to secure advances 
made by him in good faith and without notice of the sale, and, on the 
seller becoming bankrupt his trustee put up the wine fw sale. Held 

8 (1895).,a Oh. 416 ^ 78 L. J. 19; 64 L 
Oh.m 


1 A. I. K. 1940 Kimgoon, 1, p. 3. 
3 8ee Dotdg under 8. 33. 
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tJiAt WQ# to. ikQ ^ b^d beojn DO 

(d % goyodi tfr ttd ttf<^ saj#, but tb^y ba^d 

cyontmuuu% i?u|n%b9?e4 ia idu yo^j^uioa,. aad a3 tb«i;e wp no tranafor 
to hm o| a^ay doownu# of i^itK aud this subrsectioia, d,^d not aypfy, 
oui© or otbei* oftha^a thkiiia bping a^ooswy under $.ubr8e0tion (1). 
WWo, the seller after sale contiaued ia poesessiou, aud sold theai to 
a decree holder ai the seller, it vas heldr that the decree holder 
acujulred a good title*, la KiftQ v., it was held that ejcecution 

of a. deed of aaaigw^wt doea« not araoiiut to. delivery. 

It would appear that the possession must be by the seller qua 
seller, and not in any other capacity, as, for instance, that of a hirer. 
Thus where the s^le haying been conapleted by delivery the goods 
are bailed oi' leased back to the seller, this sufe-se^jtion will pot 
apply^ Ju City Fm MmufqLcHrmg Qo v. Fumnhond, H 
pujrchased a large quantity of fur at au auction and asked the 
auctioneer L who wag acting also broker to pay for and retain 
the goods. Subsequently H agreed to sell the fur to the jdaiutidg, 
obtained money thereforf but without paying the sum due to L went 
to the defendants and agreeing to pledge the fur borrowed f 178 
0 sh. 6d the amount due to L and gave a delivery cu'der addressed to 
L. When L was paid, the defendants obtained possession of the goods 
as a pledge for the advance made by them. Plaintilf sued to recover 
the goods, and the court held that possession was on behalf of H 
ami H‘s pledge to defendants was valid as H w^ae a seller in possession 
aftersale, and such posses.sion need not beacbial or personal possession 
and may be possession by an agent, warehouseman or mercantile 
agent. 

In Cahn v. Pocketfs Bmtol Channel Co!" a seller of goods 
sent to the buyer under cover of a letter a bill of lading accompanied 
by a draft to be accepted by the buyer for the price of the goods 
contained in the bill of lading, but .the buyer never aocepled the 
draft and retained the hill of lading, which he endorsed to a sub¬ 
purchaser, who received it in good faith for valuable consideration 
and without notice of any right of the original seller in respect of the 
goods. I/elcf, the buyer having become insolvent, that he^ was ip 
possession of tho bill of lading with the consent of the seller so that 
its transfer to the sub-puichaser gave the latter a good title to the 
goods and that the original seller bad no right to stop the goods in 
transitu. 

Apparently, the word “delivery” refers to “goods” and the 
word “transfer’^ to “documents of title.” It ia not the contract that 
is validated under the sectipn» but the delivery or transfer under the 
contract 

Silk-sectlon (2)—dispdfifiofi by buyer In jiestession after 

sale* 

Sub-section (3) relates to a case where a buyer having bought 
or agreed to buy, for instance on credit, obtains, with the consent 

1 FiMwaiiae V, ^ger, ?. Ik |0O|. 3 Mitchell v, Jj&jm 34 IS, S5. L. K. 

See also Haji v. Central 989. 

Mfi o( M W. 4 tt9a7) 1 A. K. If, 799. 

2 a895)72i,T.m 6 tt^9) 1 Q. B. «48 ; 68 k-Q. 515. 
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of the seller, possession of the goods or the documents of title to the 
goods and sells or pledges them to a hona fide purchaser or pledgee. 
The seller having parted with the possession of the goods puts the 
buyer in a position to deal with them as his own, and whatever claim 
he may have against the buyer is not available against a hona fide 
transferee. The delivery or transfer by such a buyer or by a 
mercantile agent acting for him, of the goods or documents of title 
under any sale, )>]edge or other disposition thereof to any person 
receiving the same in good faith and without notice of any lien or 
other right of the original seller in respect of the goods is to have 
effect as if such lien or right did not exist. 

If the possession of the property is obtained by the buyer with 
the cousent of the seller, it is iininaterjal that the consent was 
subsequently withdrawn', provided, of course, that the sub-buyer had 
no notice of the withdrawal of the consent. It would also seem that 
the consent need not necessarily be free consent. Oases of that kind, 
so far at any rate as documents of title are concerned appear to be 
dealt with by section 53. Even if the possession be obtained by 
fraud, provided it does not amount to larceny by a trick, the case 
seems to fall under this sub-section*. 

Where the buyer obtains the documents in his own right, this 
sub-section does not seem to apply. Thus, if the seller under a f.o.b. 
contract on shipping the goods, takes the mate’s roceijd in hi.s 
own name, thereby reserving the power to obtain a bill of lading 
to his own order, and the buyer afterwards demands and obtains the 
bill of lading from the master, he does not obtain it with the consent 
of the seller^ 

This section is clearly applicable only to persons who have 
either bought the goods or have agreed to buy the goods. 

Buyer in There may arise three sorts of cases to which this sub-section 

possession would be applicable. First, where the buyer obtains possession of 
the goods before tlie property has passed to him. An instance of 
that is when the seller by the contract reserves some special interest 
in the goods^ Another case may be where the goods are intended 
to subject to the seller’s lien, and he delivers them to the buyer for 
some purely temporary purpose on the undertaking of the buyer to 
redeliver them to the seller to keep in his possession until the price 
is paid®. 

The second case is where the buyer has obtained possession of 
the documents of title before the property in the goods has passed 
to him. In Cahn v. Pocketfs Bristol Steam Packet Co, cited above, 
the property in the goods never passed to the buyer by reason of 
the provisions of section 25 (3), but the buyer had obtained possession 
of the bill of lading with the consent of the sellers for, although it 
was the buyer’s duty to return the bill of lading as he did not accept 
the bill of exchange annexed to it, it was sent to him by the sellers 

1 Calm V. Fockett’s Bristol Channel Robertson (1898) A. C. 616. 

Steam Packet Co., fttipra. 4 See Dodeley v. Varley (1840) 12 A. A 

3 Seo notes under section 37. E. 632, 64 R. R. C62. 

3 See Craven v. Ryder (1815) 6 Taunt 6 See Tempest v. Fmgerald (1020) 3 R, 
ASB, 1$ R. R. 644, and of. Inghar. A Aid. OSO, 22 B. 526. 
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quit« imluntaiHly. It was» therefore, held that the plaintiffs obtained 
a good title to the goods as against the original sellers, for, “from 
the point of view of the bona fide purchaser, the ostensible authority 
based on the fact of possession is the same, whether there is property 
in the thing, or authority to deal with it in the person in possession 
at the time of the disposition or notV^ 

The third case is where the buyer obtains the documents of 
title after the property in the goods has passed to him, but the goods 
are still subject to the seller’s lien or right of stoppage in transit, or 
subject perhaps to some special interest reserved by the contract. 

Cases of this class would ordinarily fall under section 53 of the Act, 
with the difference that this sub-section provides for cases where the 
documents are improjierly obtained, and protects the second 
purchaser who takes them in good faith and without notice of the 
original seller’s right while section 53 assumes that the documents 
are properly obtained. v 

It is necessary that there should be binding agreement to buy Agreement 
and not a mere option to buy. But the agreement may be conditional^, to buy 
In this case the plaintiff entered into agreement with T to sell him 
*a plot of land for £ 38.5, subject to purchasers’ solicitors’ approval 
of title and restrictions’’ and in consideration of the above transaction 
the plaintiff agreed to sell to T a motor car for £ HOO. both sales 
to be carried out siraultaneouslv. T subsequently get iiossession of 
the cer “on loan” from plaintiff, and without paving for it sold it to 
the defendant who was a bona fide purcdiaser. Thereafter T’s 
solicitor disapproved of the restrictive condition in connection with the 
land. Plaintiff' sued to recover the car from the defendant. It was 
held that T had agreed to buy the car under a conditional contract 
and so under a contract of sale within the meaning of the Act, and 
had no mere option to buy 

When goods are sold ‘on approval’ or ‘on sale or return’ the 
buyer has an option to buy, and so long as the option lasts there is 
no agreement to buy. Hut there is a sale when the option is 
exercised or is deemed to be exercised, e. g. by signilic^tion of 
acceptance or by doing an act adopting the transaction or when no 
time is fixed, after the expiration of a reasonable time (vide S.24). 

In such cases after the exercise of option the property in the goods 
is transferred to the buyer and he can always transfer a good title 
to a bona fide transferee irrespective of section 30 (2)^ 

Hire purchase agreements. 

A hirer under a hire purchase agreement who has merely an 
option to buy, and is not under a binding agreement to buy the goods, 
would not be a person who has “agreed to buy the goods'’ within the 
meaning of this section. In BeUize Motor Supply Company v. 

Cox* a motor car was delivered on hire for 24 months at a monthly 


1 Per Oolliiiis, L. J (1899) 1 Q. B. at p 
658. 

2 Marten v. Whale (1917) 2 KB. 480. 

3 See notea under 8. 24. flee also Kemp- 
V. Bravingtons. (19?6) 41 T. L. R. 
519 ; Bradley v, Raineay A Co. (1912) 
106 h. T. 771; Weiner v. Carrie, 


(1910) 1 K. B. 285 ; Werner OUl 
(1906) 2 K. B. 574 ; Kirkham v, Atteu^ 
borough (1857) 1 Q. B. 201 ; Truman 
V. Attenborough (1910) 26 T. L B. 
601. 

4 (m4)lK.B.24i 
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payment of hire at ^ 15-12-2, £ 50 wag to be made in advance on 
specified dates. If the hirer should on or before the expiry of 24 
months be desirous of purchasin^r the vehicle he could do so by 
making? the amount of hire paid equal of £ 424-11-G. There were 
certain restrictions as to reselliim, selling etc. and in case of breach 
it was made lawful for the owner to take possession of the vehicle 
and terminate the agreement. During the cnrrencey of the agreement 
there being a sum due and unpaid on nc.couTit of hire, the hirer 
without the consent of the owner pledged the car to a pledgee who 
took it in good faith and without notice of the owner^s rights. The 
owner on coming to know of this demanded the car from the pledgee 
who refused to return it At the date of the demand and refusal 
there was sum of £ 58-9 t) due and unpaid on account of hire. Held, 
that the effect of the agreement was that, liaving paid 24 instalments 
the hirer had an ojition either to heroine imrchaser of the (‘ar or to 
return it and claim back the £ 50/ paid in advance and that the 
agreement did not impose any ohligaOon on the hirer to purchase 
and so he was not a person who had ’'agreed to buy’’ within the 
meaning of section 25 of the Mnglish Act, It was also lield in that 
case that the pledgee had an interest in the car, and that therefore 
the measure of damages was not the lull value of the car but was 
only the value of the owner’s interest therein, i. e . the amount of 
hire and purchase money remaining unjiaid. 

In fielhi/ v. Maffheics^ the h irei of a piano agreed to pav rent 
by monthly instalments, on the terms that the hirer might terminate 
the hiring by delivering np the piano to the owner, he remaining 
liable for all arrears of hire if the hirer punctually paid all the 
monthly instalments, the piano should be(‘orne his sole and absolute 
property and tliat until full payment tlie piano should continue the 
sole property ol the ownei’. Tho hirer received the piano, paid a 
few of the instalments, and ple<Ige(l it with a])awnbroker as secuinty 
for an advance Held, that upon a trim coustrucTion of the agreement 
the hirer was under no oliligation to bin. but liad an option either 
to return the piano or to become its o\\ ner bv t)a>ment in full So 
he ha<l not “agreed to bu>^’ within the meaning of tho section 
and the owner wms (Uititjed t-o reco\cr the goods from the paw'ii 
broker. 

On the other hand, in f^ee v. Butler'^ the hirer of furniture 
agreed to pay rent in two instalments and upon such payment the 
furniture etc would become tho absolute property of the hirer. Xdie 
agreement also provided that no jirojierty or interest in the said 
furniture, goods etc. other than as tenant should rest in the hirer 
until the whole of the rent had been actually paid as provided. The 
hirer before the last payment liad acio’iied due or been paid, sold 
and delivered the furniture to the dtjfendant, who received them 
hona fid^ etc. field, that the liirer had agreed to buy and so the 
jmrehaser from him got a good title. '‘Here there was an agreement 
to l)uy. The purchase money w'as to be paid in two instalments, but 
as soon as the agreement was enteied into there was an absolute 
obligation to })ay both of them, which might have been enforced by 
action. I'he person who obtained the goods could not insist upon 


1 (1896) A. C. 471. 


2 (1893) 1 q, B. 3ia 
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reiiirniiig them and so absolve himself ft’oin any obligation to make 
further payment’'^ 

In Whiidey v. the hire purchase agreement was held 
to be assignable, but the assignee could only retain possession of the 
chattel upon the terms of the contract. Tliere the hirer of a piano 
had an option to purchase it l>y payment of a certain number of 
quarterly instalments, but was to remain a bailee only until the last 
instalment was paid, the hirer having the right at any time to 
terminate the agreement by returning the piano The hirer paid 
several instalments and then sold the piano to the defendant. In 
an action of detinue and conversion the defendant paid into court 
the amount of the remaining unpaid instalments Held, that the 
defendant acquired the right of the hirer under the agreeiuent before 
anything had been done to teiminate it, no instalment being then 
in arrear, a.Tid that the measure of damage was the amount of the 
unpaid instalments, and that the iilaintifF was not entitled to recover 
the piano or its iuli value, but only the amount paid into court. The 
sale by the hirer was held, under the circumstances, m^t to amount to 
a repudiation of the contract of hiring. 

Whether the contract between the parties amounts to an 
agreement to buy or only an option to purchase depends on the 
(‘onstruction of the contract, and not on the term as used by the 
parties. The lest to be applied in aseertaining the nature of the 
transaction is whether the agreement imposes an obligation on the 
hirer to buy though the consideration is paiuble by instalments (in 
which case it will be an agreement to buy) or whether the hirer is 
not bound to pay the full ammmt ot tlie purchase money or can 
teiminato the liiring at any time by delivering the cbattel to the other 
party (iii^tthich case it will be an agieemcni to hire). The facd that 
the property is not to pass until the whole amount is paid or that the 
owner has the ojition of ]>utting an end to the agreement and recover 
possession of the chattel does not conclusively determine the nature 
of the transaction. In v. Thomas^ the hirer had the option 

of terminating the hiring at ins owm costs after not loss than one-half 
or the total amount of the instalments had been paid. Hekh there 
was iicv-agreement to buy. as the hirer had reserved to himself the 
right to determine the contract and so the case came within the 
priiicitde of Jlelby v. MctWiens supra. 

In determining whether proi»eity has passed to the hirer it is 
important to consider in the tirst place w hether there is an agreement 
to hire (in which case the jiroperty would not pass) or an agreement 
to boy. If there is an agreement to buy then tiie next question is 
what is the intention of the parties as to the ]>assing of property 
which is to be ascertained from a consideration of the whole c.ontract. 
When goods are delivered under an agreement to buy it is presumed 
that the intention is that property should pass. But this presumption 
could be rebutted by evidence of a conlrary intention to be adduced 


1 Pei* Lord Her«ichell in Helby i. 
Matthowb, supra at p. 478. 

2 (1918) 2 K. B. 808. 

8 (1919) 1 K. B. 819 ; Ser BramlO 
Mtison B’ Automobile v. Beresford 


(10091 25 T. L. IL 522 . him- with an 
opuon to purchase ; Me KeuJsic A Co. 
V. Muhammad (1929) 4 Lah, 510; 
Edwards v. Vaughan (1910) 26 T, L. B. 
546. 



316 TBB iNbUN SAL» OB aooDs AOT tSec.M 

from the agreemeut itself taken as a whole* In itcEfitif€ v, Cfossley^ 
there was an agreement for letting out a gas engin^e at a rent to be 
paid by instalments amounting in all to £ 240/«with an option to the 
lessee to purchase the engine upon payment in full. Until payment in 
full the engine was to remain the sole and absolute property of the 
lessors. It was also agreed that in case of failure to pay any of the 
instalments or if the lessee should become bankrupt the lessors^might 
elect to recover the full balance remaining due or instead to resume 
possession of the engine and sell it. The lessee after paying'the first 
instalment became bankrupt. It was held that under the construction 
of the agreement the property never passed to the lessee but 
remained in the lessors In Cole v. Nanalal^ there was an agreement 
to sell on a hire pui chase system nine lorries which provided that 
the lorries were not to be considered as sold until the final payment 
had been received, the consideration being payable by certain 
instalments, ft was held that the property passed. In Bhimji v. 
Bombay Trust Corporation^ property was held to pass under the old 
S. 78 of the Contract Act though the agreement provided “pending 
the currency of the agreement the plaintiff was to hold the car as 
bailee of the defendant company, and was not to have any properly 
or interest as purchaser in it until he exercised his option of 
purchasing.” 

A hirer under a hire-purchase agreement is competent to assign 
his interest, in the absence of a contract to Ihe contrary.^ Where a 
hirer baa pledged or sold the article before the termination of the 
contract of hiring, the court may, in its discretion, direct the 
purchaser or pledgee to pay the owner the amount of hire unpaid, ins¬ 
tead of returning the chattel^ 

Where the hirer is under the contract bound to keep the 
chattel in repair, he has implied authority to employ a repairer who 
will ordinarily have a lien for repairs on the article as against the 
owner,* except in cases where be has had notice of the hirer’s want 
of authority^ A hire-purchase agreement does not become a sale 
until the conditions of the agreement are fulfilled^ 

In Martin v. Whal^ where B agreed to buy a car if his 
solicitor approved and having obtained possession of the car, sold 
the same to C but the solicitor subsequently disapproved of the 
transaction it was held that the title had passed to 0 the buyer. 

Attachment and sale in execution of decree—auction 
purchaser. 

In Mamg Aye Maung v. A. Scott & Co. &others,^'^ the question 
of law referred to a Full Bench was in the following terms : 


1 (1895) A. 0. 467. Ex parte Rawlings 6 
(1888) 22 Q. B. D. 193 ; property did 6 
not pass until all the instalments were 
paid. 

2 (1924) 26 Bom. L. R. 880. case-law 7 
discussed. See Maung Boob v. Motor 
House Co. (1929) 7 Bang. 431, sale 8 
with a penalty clause. 

3 (1930) 82 Bom, U B. 64,79. 9 

\ \^hiteley v. Hill (1918) 2 K. B, 808. 10 


In re wait (1927) 1 Ch. 606, C. A. 
Oreen v. All Motors Ltd. (1917) 1 R. 
B. 626 ; Keene v. Thomas (1905) 1 K. 
B. 136. 

Albermale Supply Co, v. Hind A Co. 
(1928) 1 K. B. 807. 

(lopal V. Sorabji (1904) 6 Bom. L, R, 
871. 

(1917) 2 K. B. 480. 

A. I. B. 1940 Rangoon 1, p. 2. 
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If A decree^hoMer attAohAfi and sella in axeontion of a decree againet a judg- 
ment deb4or (the sale proclamation saying that the right, tiil^ and interest only of 
the jndgment*debtor is being sold) movable property and each property is sabse* 
qnently recovered by its tree owner from the anotioupurohaser, is the auctiou- 
pnrehaser entitled to recover from the decreeholder the money which be has paid 
on the ground that there has been a total failure of consideration ? 

The facts of the case were as follows 

The first defendants, Messrs, A. Scott & Co.^ delivered to Saw 
Yu Hoe, defendant (2), an engine upon a hire-purchase agreement; 
by the terms of the agreement the engine was to remain the property 
of the vendors until the purchase price was paid in full. One W. 
Kin Mun obtained a money-decree against Saw Yu Hoe and pur¬ 
ported in execution thereof to attach this engine which was in the 
judgment-debtor’s possession but was the property of the first defen¬ 
dants Messrs. Scot! & Co. It was then ostensibly put up for sale 
and purchased by the appellant Maung Aye Maung, When the 
appellant discovered that the engine which he thought he had bought 
and for which he had paid the purchase price belonged to Messrs. A. 
Scott & Go. and that he was obliged to return it to them he sought 
to recover the purchase price from some one or other of the 
defendants. 

Held^ that the answer to the question raised in the reference 
must be given in the afiirmative. 

Disposition by a mercantile agent acting for the seller or 
the buyer, 

A disposition by a mercantile agent of the buyer or the seller 
who has possession of the goods stands on the same footing as a 
disposition by such buyer or seller himself and a person dealing 
with him in good faith and without notice of the other party’s rights 
is as much protected as if he had dealt so with the principal himself. 
But this protection extends only to the cases where the agent dealt 
with is a mercantile agent as defined in section 2, clause 9, and does 
not extend to the case of any agent who does not answer that des¬ 
cription/ Even a mercantile agent who obtains possession of the 
goods otherwise than such agent or dispose of the goods otherwise 
than while acting as agent for such seller or buyer cannbt give a 
good title to a dealer with him even if he is a dealer in good faith 
and without notice of the nature of his possession.* The only fact 
that estops the real owner of the goods from claiming them from a 
subsequent disponee from a mercantile agent is that he voluntarily 
passes possession to him as Such agent, for once he has made over 
possession to him as such he cannot question his authority which in 
the case of a mercantile agent is incidental to his profession as such 
and does not require any special conferment 


1 Cole. V. N. W. Bank, h. It. 10 C. P. 864 2 Ibid. 

(372*878). 
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CHAPTER IV. 

PERFORMANCE OF THE CONTRACT 

*31. It is the duty of the seller to deliver the goods 
and of the buyer to accept and pay for them, in accor¬ 
dance with the terms of the contract of sale. 

Delivery and acceptance- duties of seller and buyer. 

As observed in BiahVe v. (h'een\ ‘’in every contract of sale 
there is involved a contract on the one side lo accept and on the 
other to deliver.’’ Althoutrh a bargain and sale may be so far incom¬ 
plete as not to operate as an immetliate transtVr of properl), yet the 
enjitagements which naturally result from the contract are in exis¬ 
tence as soon a.s it has been entered into, There is an implied pro¬ 
mise or undertaking on the part of the vendor to put the vendee into 
possession of the thing sold without delay, if tlie contract makes no 
mention of the time of delivery, and an undertaking liy the vendee to 
accept the gnodvS and pay the pnee on the delivery of the subject- 
matter of the sale by the vendor There is also an implied 
undertaking, on the part of the vendor of a spooitic chattel, 
to be delivered at a future da), thai ho will not do anything 
inconsistent with the rights of the purchaser; and. if he wastes or 
resells the property, he is responsible m damages*. 

A contract of sale always involves reciprocal promises, the 
seller promising to deliver the goi^ls sold and the buyer to accept 
and pay for them-'’ lu the nliseuce of a contract to the contrary they 
are to be performed simultaneously and each party should lie ready 
and willing to perform his promise before he can call upon the other 
to perform his.^ 

The seller owes to the buyer as onerous a duty to deliver the 
goods, as the buyer owes In the seller the duty to accept and pay 
for them according as it i.s agreed between the partles^ ’‘Whicliever 
party,” says Lord Halsbury. ‘‘was the actor, and is complaining of a 
breach of contract, is bouml to show as a inalter of law that he has 
performed all that was incidental to his part of the concurrent 
obligations.”® ‘‘If,” says Martin B, “one buys goods of another in the 
possession of a third party, the vendor undertakes that llicy shall 
be delivered in a reasonable time, ff I buy a horse of) on in another 

*Aiialogout law. 3 ^ Por WiNoii H in Budille v, Oreeii, 27 

Beciion 27 of the Englisli Sale of L. J Ex. 83. 

Crooflfi Act, 1893, which le the feame an 4 EonesstI ^v. Aramayo (1900) 9 Asp. 

section 31 ol the Indian Aet. Mar. Oas, 1.84 (1 A. 

1 (1857) 27 L J. Ex. 33 ; 114 U, R 991. 5 Woolfe v. Horne, (1877) 2 Q. B. D. 365; 

2 Chinery v. Viall, 5 H. & N. 288 ; 29 L. Wood v. Baxter, (1883) 49 L. T. (N-8.) 

J. Ex. 180; Bowdeli v. Parsons, 10 45. 

East, 969. G Forresstt v, Aramayo, saprn. 


ai8. 
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iAan^« field, it is a part of the oonti'aot that if 1 go for thO horse I 
shall have it*” 

The contract of sale may modify the terms. In a sale on 
credit, the title and the right to immediate possession are transferred* 
though payment is postponed. Where the buKi'has put an end to 
the agreement and has repudiated his obligation, the seller is under 
no duty to deliver^ Where the seller does not give facilities to the 
purchaser in taking delivery, he cannot maintain an action for the 
price of goods sold^. 

The section must lie read subject to the provisions of Chapter 
V, post and sections 7 and 8, ante. 

In accordance ,with the terms of the contract of sale. 

The duties of either party are regulated by the terms of the 
contract. Thus the general obligation to deliver may be modified 
by the terms of the contract. As Lord Blackburn says, there is no 
rule of law to prevent the jiarties from making whatever bargain 
they please^ or to waive their rights of enforcing or demanding 
reciprocal performance against or Irom the other^. Thus, where the 
seller gives the luiyer a delivery order for the goods it may be a 
'condition that the order sliould be given up to the warehouseman 
before the buyer can get the goo<ls'. 

As sale is a consensual contract, the parties may by agreement 
make the price payable how, Avbcn and wheie they ])lease; and wdien 
the time of ])ayirient arrives, the parties may agree that the debt 
shall bo discharged by an> mmuis which amount to an accord and 
satisfaction . Delivery, acceptance and payment all must conform 
to the terms of the contrai t of sale 

*32. Unless otherwise agreed, delivery of the 
goods and payment of the price are concurrent conditions, 
that is to say, the seller shall be ready and willing to 
give possession of the goods to the buyer in exchange 
for the price, and the buyer shall be ready and willing 
to pay the price in exchange for possession of the goods. 

Payment and delivery concurrent conditions. 

If A and X agree tliat the performance of their respective 
promises shall be simultaneous, or at least that eacli shall be ready 
and wdlling to perform his promise at tlie same time, tlien the 
performance of each promise is conditional on this concurrence of 
readiness and willingness to perform, the conditions are concurrent. 


1 Boddlo V. Green, snpi*a. 

^ Bloxtttn V Sainlern, (1820!) 107 K, U. 6 
1309 ; 28 B. 11 519; Staimton v Wood, 7 
(1851) 117 E It 1025 ; 83 ll B. 6tl. 8 

3 Ohunnamal v. Moolchand, A. I, R 1928 
P. C, 99^9 LaL 510. 

4 SwiMi V. Chance, (1819) lOG E, R. 640; 

211. B, 486. 

5 Calflutta Oo. v. De Mattes (1063), 82 


L .L Q. B. 214, at p. 328. 

Booltan V, SchilJer, 4 (^al.252. 

Bartlett v Holmov (1853). 18 0 B. 658. 
Chaiinors Sale t>f Goode Act, 1893, 
11th Edn. p. 89. 

* Analof(ous Law. 

Section 18 Of the English Sale of 
Goode Act, 1893, which is the sSme as 
section 82 of the Indian Act, 
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‘Where two acts are to be done at the same time, as where A 
covenants to convey an estate to B on such a day, and in consideration 
thereof B covenants to pay a sum of money on the same day, neither 
can maintain an action without showing performance of, or an 
offer to perform, his part, though it is not certain which of them is 
obliged to do the first act: and this particularly applies to all 
oases of sale.^’^ The present section is based on this well-established 
rule.* 

The general principle laid down in section 51 of the Indian 
Contract Act, 1872, is that ‘when a contract consists of reciprocal 
promises to be simultaneously perfonned, no promisor need perforin his 
promise unless the promisee is ready and willing to perform his recipro¬ 
cal promise’. A contract of sale is an example of a contract consisting 
of reciprocal promises to be simultaneously performed, and therefore 
ihe seller is not bound to deliver, if the buyer is not ready and 
willing to pay the price on delivery^; and conversely, the buyer is 
not bound to pay the price, and is not liable to an action for failure 
to accept the goods, if the seller was not ready and willing to let 
the buyer have the goods on demand^. 

Readiness and willingness—evidence. 

The general rule laid down in this section thus is that the*^ 
obligation of the seller to deliver and that of the buyer to pay are 
implied concurrent conditions in tlie nature of mutual conditions 
precedent, and that neither can enforce the contract against the 
other without showing performance, or offer to perform, or averring 
readiness and wiilingnes to perform his own promise. And the words 
‘ready and willing” imply, not only the disposition, but the capacity 
to do the act*. 

Under the English law it seems that in an action for nondelivery, 
the buyer need not give evidence that he was ready and willing to 
pay, till the seller shows he was ready to deliver®. “The averment 
of the plaintiflTs readiness and willingness to perform his part of the 
contract will be proved by showing that he called on the defendant 
to accomplish his part.” Conversely, in an action for non-acceptance, 
the seller need not prove any tender of delivery. It is enough to 
show that he was ready and willing to deliver’. The Indian Courts, 
however, in dealing with cases under section 51 of the Indian 
Contract Act have always insisted upon the plaintiff to go further and 
give some affirmative' evidence that he was ready and willing to 
perform his part of the contract before he could succeed®. The 

1 Notes to Pordftge v. Cole, 1 Wms. 6 WiJks v. Atkinson (1815), 1 Marshall. 

Saunders, led, 1871), p. 556. 412 ; see also Squier v Hunt (1836) 3 

2 See Oheugravelu V. Venkanna, A. I. R. Price 68 ; Levy v. Loid Herbert (1817) 

1925 Mad. 971-^86 1. C. 299. 7 Taunt. 314, 818. 

3 Morton ?. Lamb (1797) 7 T. R. 125, 4 7 Jackson v. Allaway (1844), 6 M. & Gr. 

B. R. 895. 942 ; Baker v. Firminger (1869). 28 

4 Dixon V. Fletcher (1837) 3 M. & W. L. J. £x ISO; Levey v. Goldberg 

146. 49 B. R. 643. (1922), 1 K, B. 688, at p. 692 (non- 

5 Per Lord Abinger, C. B., m De Medina delivery). 

V Norman (1842), 9 M. A W. 820, at 8 Ganesb Das-Iahar Das v. Ram Nath, 
827 ; 11 L. J. Ex. 370 ; 60 R. R. 912 ; A. I. E. 1928 Lab 20=^9 Lab. 148« 

Lawrence v. Knowles, (1889) 5 Bing. Ill I. G. 498; Chengravelu Ohetty A 

N. 0. 399 ; Moisures v. Measures, Sons v. Akarapo Teiikanna A Sons, A. 

(1910) 2 Oh. 248; 79 L. I b.707 L R. 1926 Mad. 971-86 T. 0. 29?. 

(C. A.). 
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Indian Sale of Ooods Act being in substance a part of the Indian 
Contract Act, the same rule as under section 51 of the latter Act 
seems to be implied under section 82 of the former A<‘t. 

The seller need not have the goods in his actual custody or 
possession. It is sufficient if he has such control of them that he 
can cause them to be delivered^; and similarly the buyer is ready 
and willing to pay if he has made jiroper arrangements for making 
payment^. If follows from this that actual tender of delivery^ 
or of the money\ is unnecessary to enable the seller to maintain 
an action for the price or failure to accept, or the buyer to maintain 
an action for failure to deliver. 

If the buyer is insolvent, or states that he will not accept 
delivery, this is a strong evidence that lie is not ready and willing 
to pay'\ Ijikewise, a wrongful refusal liy one ]>ar1\ to be bound 
by the contract discharges the other from the jxulonnance of 
( ’iddioM which he would otherwise have to jidtil, and tlie latter is 
thereupon exonerated from the nece«>’.sit> of proving his U'adiness and 
willingness to ]»erforni them”. 

Ill Mulchaud Chanclalia v. KundumnuW in a (‘ontract of 
sale of iead\ gooils. it was held that it is enough if between the 
contiact date and tlie date of dcliveiw, the seller is lu a })osition to 
ilehver In ^itUfanitvaiftininindi v. (^rilahtppa it was denuded that 
in mise of 1 epiidialion b} the bu\ei\ tii(' sellci's suit for damages 
eouhi not be deleated lt\ piool of ni:ibilit> to implement the coiitiaet 
after such repmliation. 

The, phrasi'“the seller must be read> and willing to pay the 
price in exchange for the possession oi (lie goods’’ <loos not neces¬ 
sarily mean exeliange then ami tliei’e, bnt exeliange in a business 
sense” So where jirice is payable in exchange for shifting docu¬ 
ments, either expiessly or by implication under this section, the 
seller perforims his contract b\ tendering tli(‘ documents although 
the goods may be iiumpable of inspection and acceptance, and the 
bu>cr must pay the price without waiting for tlieir arri\al.’” 

Unless otherwise agreed. 

The rule laid down in this section is only a general one and 
all agreements to the coiitiary oveiride it Thus, the buyer may 


1 Kanwnr Hhaii-SukhR Nand \ Uaiipat 

Rai'Kani Jiwan, A. I. 11 1926 Lah. 
318--7 Lah. 442 =94 I (\ 304 , Nalaiu 
Laeksinildiuthani v Naiayaiiswaini 
lyor, A. 1.11 1926 Mud, 1109-97 I. C. 
986. 5 

2 Kidar Nath-Bohari LaJ v Shimhhu 
Nath-Nandn Mai, A. I M 1927 Lah. 
176-8 Lah. 198“= 99 I C. 812. 

3 Jackson v. Allaway (1044) 6 Man & 0. 6 

942 ; Hoyd v. Lett (1845) 1 C. )i. 222 ; 
Levey v. Goldberg (1922) 1 K. B. 688, 7 
692. 8 

4 Rawwni V. Johnson (1801) 1 203, 9 

6 R.,B. 262; Bhiuam Ruprain v. 
Madangoptl Gowardhan (1903) 30 10 
Gal. 806 ; Peare Lai Kishan Praaad v. 
Piwan Singh'Ganeshi Lai, A, I, R. J980 


All 661-125 LC. 453, Cf. Pickf'ord 
^ Gland Jutudion Railway (1841) 8 M. 
& W 372, 378, 58 11 R. 7t2 ; see alau 
Zippel V Kapur, A. I. R. 1932 Kind 9~ 
]39 1. 0.114. 

LawKMice \. Knowles (1889) 5 Bing. 
N. G. 399, 50 R. U. 721; rhnnna Mai- 
Rain Nath v Mool (’hand. A. I U, 1928 
r G 99 '-9 Lah. 510. 

Kco Dajahhai Dipehand v Maiuklai 
Vnjbhakau (1871) 8 B. H (’ A. G. 123. 
(1919) 47 (’al. 458 -57 1. G 140. 

A. I. R. 1926 Mad. 410. 

Ryan \ Ridley <& Co, (1902) 8 Cmu. 
Gas. 105. 

R. Clemens Horst Go v. Riddell Bros, 
(1912) A. G. 18. 
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agree to pay the price on a fixed date, which may arrive before the 
time of delivery. In snch a case the delivery is not a condition 
precedent to payment.^ On the other hand, the seller may agree 
to deliver, irrespective of payment, as when he sells on credit, in 
which case payment is not a condition precedent to ilelivery^. In 
G. I. F. contracts general!), the price is payalib' in exchange for 
the shipping document8^ though this exception perhaps is more 
apparent than reaF. Wiien goods are sold on credit, and nothing 
is agreed upon as to time of delivering the goods, the buyer is 
immediately entitled to the possession, and the right of property at 
once vests in hiiiF. But if lie has not obtained iiossession within 
the period of credit the stdlcr may refuse to deliver until the price 
is paid^ In Field v. Lideait' spares were sold under a written 
contract wdiich provided locnt half ni two, and half in four 

months”. Held, evidence was adiniasilde of a trade usage that 
delivery could not be givmi until payment as to wdiich the contract 
was silent. In Lockett v. FJickJiF goods w'ere ordered by letter 
which did not mention an) time of payment, but tlu^ order did not 
contain the whole contract, tlidd, evideiu'c w'as admissibie to sliow 
that the goods were supplied on credit Where no time is lixed 

for the delivery or payment the coirect construction ot the law is 
that the delivery is to take place on payment of the luice. and 

that the buyer will pay the price on receipt of tlie goods^ Tlio 

W'ords “cash or delivery” mean cash in cxcliange for, and simulta¬ 
neously with, the delivery ol the tilings proniiseiF*^ 

Although sei'tion H2 may be exiduded by the contrary agreement 
that the buyer slionld be entitled to credit, \('t, if the buyer beimmos 
insolvent, the jirovision for crmlit is excluded bv law^h 

Concurrent conditions. 

A concurrent condition inav itself deiiend on a condition 
precedent. Thus, where goods are to bo delivered as directed or 
required by the buyer, lie must give direi'tions. after which the 
seller must be ready and willing to deliver^*. W'here goods are 
deliverable by instalments, the same concurrent conditions as to 
delivery and payment prinia facie exist with regard to each instal- 
inenF^ AVliere there is an entire contraid for the sale of a quantity 
of good.s, a complete delivery by tlie seller is a condition precedent 
to the buyer’s obligation to accept and pay for any fd them, even 
though the goods are deliverabb* by instalnients^b 


1 Smith V. Woo(lh()U‘<e (1806) 2 lios & 
P. (N. K ) 233. 

2 Staunton v. Wood (18>1) 10 q H 638, 
83 B. 11 041. 

3 E. Clemenrt Horst A (h> v Hiddoll 
BrotherH (1912) A. 0 18. 

4 See noloH ni Appendix <»n “C I F. 
Contracts.” 

6 Bloxam v. Sanders (1825) 4 H, it (!. 
941, 948. 

6 See Dicker v. .Tackaon (1848) 6 C- H. 
103. 

7 (1861) 30 L. J, Ex. 108. 

8 (1848) 2 Ex. Oh. 93. 

9 Joggernath v. Beck, 2 N. W. P. 00 r 
Oarhsle.s v. Ricknauth, 8 (’al. 809 


10 Heilgei’H it Co. v. Jndub Lai Shaw, 16 
Cal. 417 (422) 

11 Ex pnrto (Mialiners (1873) 8 Oh. App. 
289; Ex parte Oaintm'th Haematite 
hon (Jo. (]87(») 4 (’ll. D. 108, 0. A. 

12 Oreat Noi thorn Kail Co, v. Hanieon 
(J852) 12 (J, K. 670, 600 Exoh, ; 92 
ll K. 786, 801 

13 Brandt v. Lawrence (1870) 1 (^ B. D 
344, 0. A. ; See also Mersey Steel Oo. 
V Naylor, (1884) 9 App. (Jae 434, at 
p 444. In the cane of niytalment con¬ 
tracts, ,so(dinn 82 must he construed 
subject to section 38 (2) post 

14 Oxondalft v. Wetherall, (1829) 9 B. A 
C. 386 ; 38 B, B. 207, 
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Delivery at seller s option. 

Where the delivery of the goodH is under the contract to be 
at the seller’s option there must be implied an additional term to 
the contract in respect of a delivery made during the currency of 
the option that the seller shall give to the buyer sufficient notice 
of his intention to make delivery and a reasonable tune in which to 
arrange for funds with which to pay for the goods. But w'hen the 
seller fails to exercise his option to deliver the goods before the last 
day, the coniract plainly becomes a (“ontract to sell and deliver the 
goods on flic last day and the buyer must be ready and wdlling to 
take delivery of the goods and pay for lliein on that date. No notice 
to the buyer of intention to delivei on the lasr day isneoessary^ 

^ee also notes binder section />tS‘ foe full discussion on the 
subject. 

33. Delivery of goods sold may be made by doing Delivery 
anything which the parties agree shall be treated as 
delivery or which has the effect of putting the goods in 
the possession of the buyer or of any person authorised 
to hold them on his behalf. 

Delivery—how made. 

l*(Nscssioii of goods may delivered in seveial \va>H 
according to ciicunnstanccs. l)cli\cr> max lie marie either to 
the per.son who is to acrpiire ])OsseK>ion, oi to a person authorised on 
luH ludialf. And it may be made in citluu rase citliei by an actual 
and apparent change in tlie custodx of tiu goods or b> a change in 
the character of a contimung (ustod>. In the case of objects, or an 
aggregate of objects, not (‘apnble oj manual tianslor l)> a single act, 
it has to be considei'ed wdiat acts aie a siitlicienl tiansfer in fact. 

It has fnrthei to be considered when a iianster of custody in fact 
does or does not amount to deliver} ol j)osse>sion in law^. 

This section reproduces section 90 ol the Indian (’ontract Act, 
(Appendix) w ith the addition of the wOlds “which the ]>aitie^ agree 
shall be treated as delivery.’’ Paragrajiii I4.*i at p. 120 of Halsbury’s 
Laws of England. Vol. XXIX, states tlu' law on the subject as 
follow^s: 

“Delivery of tlie goods may be mad(‘ b> the seller doing any 
act or thing whereby the goods are put into the custody or under 
the control of the buyer or his agent in that behalf, or wdiereby 
the buyer or his agent is enabled to obtain such custody or 
control. 

“Delivery mav also be made by means of any act or thing 
which the parties agree sliall be treated as a delivery. 

“Where the goods are at the time of the contract of sale in the 
possession of the buyer or his agent, the completion of the sale ope¬ 
rates pW/im faciej as a delivery of the goods." 

1 Jftgannaih Sagarmal v. J. J. Aaron & 2 See Pollock and Wright on Possession, 

Co., A. I. R. 1940 Kang. 284. p. 67, 
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Delivery’ is defined as meaning rohntary transfer of posses¬ 
sion from one person to another*. It is essential that transfer of 
possession should be voluntary. Thus, although a theft of goods 
involves a transfer of possession from the possessor of the thief, it 
cannot be sai<i that the goods were delivered to the thief, as the 
transfer of possession js made without the consent of the owner or 
possessor, and is, therefore, not a voluntary transfer". 

Delivery, according to this section, may lie made (a) by doing 
anythig which the parties agree shall be tiM'ated as delivery, or (2) 
which has the eifect of putting the goods in the possession of the 
buyer or of any person authorised to hold thorn on his behalf. Thus, 
))arties may in time of war agree that the delivery of a despatch 
telegram may take the place of a bill of la<liiig ^ Jiehvery to a car¬ 
rier or wharfinger is geneially rogaidinl as delivery to the Imyer^ 

Modes of delivery* 

Ordinavilv, delivery is of three kimls ; 

Actual (1) AOTFAIj DEld\"PlRY. Actual oi physical deliveiy of 

delivery goods takes place where the goods are liandeil over b> the seller to 
the buyer or Ins agent autlion/ed to take possession oi and hold 
them on his behalf, fn (>aJhniifh \ lilock’ it was held that where 
the delivery, which was agreed to be made at the hover’s premises, 
was made to a iiersoii who ap^)ear^•d to have autlioiity to receive the 
goods, luit had no aiitlioi ity in iaet, there was a good deliveiy to 
the buyer. 

Tn tlie case of actual delivery there is manual transfer of the 
commodity sold and the j)h>sica] c'ustodv of the thing passes from 
the seller to the buyer. Thus, a watcli a hook, oi' a gun sold may 
be actually transferred from the hand of the vendor to that oI the 
purchavser or his agent, or li the conimoditv be bulky, it may be 
removed from the waichoose of the vendor to that of the purchaser, 
and placed under the control ol the latter. In all such (‘ases there 
is an actual delivery. 

Symbolic SYMBOLlt’JlKIdVERY -“ibit the goods may be incaiia- 

delivery ble of moniinl deliveiv, siodi as a liav stark in a m€ndow\ and law 
w'ill not insist upon njauual transfer of the commodity in such a case. 
Delivery tlierefore. may be constructive and it is effected without 
any change ni tlie actual p(>ssessioii of the thing delivered, as in the 
<’a.se of didiverj by attoniment or SMiibolic; delivery. The eifect 
.should be to put the goods in tlie ]ios.sesHioi) of the biijer or of any 
person authorised to hold them on his behalf. 

A most common instance of symbolic delivery is the delivery 
of the key to the purchaser of (ho godowm in vvhicli the specific 
goods sold are locked up. It gives to the purchaser actual <‘ontrol 
of the place where the goods are and thereby of the goods them- 

1 Section 2(2) ante : fece pages 12 aiid .3 See Haji Peei Mobfininiad v Hakaiath, 
]G to 19. Sef also illustrations under A. I. K. 1928 Mad 103 ~48 M. L. J, 
(Od S. 90 of the Contract Act (Apptn- 199. 

dix). i 8ee sectnm 39 of the Act. 

2 See Hakbury, Laws of England, 2ud 5 (1922) 2 K. B. 156. 

Edn. Vol. XXIX, p. 16. 
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selves^ In Gough v. Evi*ard^ where the key of a wharf was handed 
over, it was held to be a symbolical delivery, for the key carried 
with it the ‘manual control’ of the goods and the delivery of the key 
was held to be an “emphatic declaration of an intention to transfer 
control.” Bniy in Mil gate V. Kebble\ where only the inner key of 
the warehouse was handed over, and the outer key was retained it 
was held that there was no symbolical delivery, as there was no 
access to the goods. 

Bowen L. J. observed in Sandera v. Maclean^: 

"A caigo fti sea while in the hands of a cainei is necessarily incapable of 
physical delivery IJuiing this peiiod ol liaiisit and voyage, the bill ot lading by 
the law merehant IS UMivi rsally recognised as ilh symbol and Ihe indoisemenl and 
dehveiy id the bill ot lading opeiales as a symbolical delivery ot the caigo .. U is 
the key winch in Ihe handh ot (he nghllul owner intended to unlock the d(»or of 
ilio warehouse tJuatiiig oi lixed in which thi* goods may chance to be,” 

It a])))ears that merely telling a man that the key of a 
warehouse, etc, is at lus disposal ivS at most a licence, and as 
regards ]>ropei(y or possession has no edeiit at all until he acts on 
the authority." 

Jt may also be noted that the key is not tin* symbol of tbe goods 
but its deliv(‘ry has tlie effect ol transferring the possession of the 
goods in the circumstanoes explained above®. 

Cl) (K)NSTBU(n’lVE DELIVKBY OK DELIVERY BY 
ATTORNMENT- 

Tbere may be a (diange in the legal character of the goods 
\sjthoiit anv change in the actual and visible custody, for instance, 
by attornment, that is, by formal acknowledgment b) tlie ]ierson 
who IS 111 actual ])hvsicul ]>ossession of the goods that lie bolds the 
goods on behall of and at the disposal of another. In sucli a case 
the delivery is saiil to be constructive. The delivery of documents 
of title IS a well-known instance of constructive delivery. 

Attornment may hapjien in one of three ways : 

(a) i:)eller in pos^efi^sion, 

A seller in jiossessioii ol the tiling sold may assent to hold it 
solely on the buyer’s account, for instance as bailee. In Elmore y. 
Stone^ there was a sale of a horse The seller at the buyer’s request, 
agreed to keep it at livery, the bluer being liable for the charges for 
the keep of the horse and removed the IiorhO from one part of his 
stable to another It was lield that there wa.s a delivery. Marrin 
V. Wallis^ also related to sale of a horse. The seller askod the buyer 
to lend him the horse for a week to which the buyer assented and 

1 Sot Wnght'’on V. MoArlliui' ami Hul- 61. (of.) Wiightbuii v, McAilluir {1921) 
chtsons. Ltd (1021) 2 K R 807 ; Waid 2 K. B 807. 

V. Tiu’tier (1751) 2 Yo« Son. 431, 443 7 (1809) 1 Taunt. 458,10 H. R 578. But 

2 (1863) 159 E H 1 , 133 K. R. 558 see Cartel v. Tuubsamt (1822) 5 B. & 

3 (1841), 133 E, K 1073 ; 60 R R 475 A. 855 wbcio however there were no 

4 (1883) 11 Q, B. D. 327. charges for keeping the horse, 

5 See Hillon v. Tucker (1888) 89 Ch. I>. 8 (1856) 6 E. A B. 726, 106 R, R 784. 

669, 676. See also Ancona v. Rogers (1876) 1 

6 Pollock and Wright on Possobbiou, p. Ex, D. 285. 
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left tlie horse in the custody of the seller. It was held that there 
had been a delivery to the buyer. 

The seller's assent must be pi*ove<l; it will not be presumedb 
But a(‘-ts of the buyer treating himself as owner and the seller as his 
servant or bailee would be relevant to prove delivery as against the 
buyer. Thus, in Castle v. 8a'07*der the defendant gave a verbal 
order, ndfh six months' evetlif, for some rum and brandy of the 
plaintid'. The [ilaintiff sent defendant an invoice specifying particular 
goods as sold to him "free for .six months,” i e. to remain in plaintid'^s 
warehouse without charge, credit also being given for six months. At 
the end of tin’ six months defendant asked plaintitf if he would take 
Die goods back or sell them on defendant’s account. This was held 
to amount to assent by defendant to plaintiff holding those goods for 
liim as warehouseman. 

Similarly, where the goods are stored in the seller’s warehouse, 
the seller after sale may agree to hold the goods on the buyer s 
lie.half, and the character of the seller’s jiossession maj consequently 
change. Such an agreement should he clearly proved and cannot 
be luesumcd tiy the mere issue of a delivery order; there should 
he some ])Ositive act done under it to operate as a ronstructive 
delivery of the goods. In Toionley v. Crnmp^ "there was a total 
failure of proof tliat where a vendor vlio is himself the warehouseman 
sells to a party who becomes bankrupt before the goods are removed 
from the warehouse, the delivery order operates, by reason of this 
ciislem, to prevent as lien from attaidiing ” In that case it ap))ears 
that the sellers bad not made an> transfer in then* books 

Does the fact that the buyer paNS, or agrees to pay warehouse 
rent for goods lelt in the .seller’s warehouse of itself sufficueut to 
show tiiat the seller holds as Ins bailee Lord Dll(3iiborougli seemed 
to have given a reply in the affirmative to this i)ro])Osition in Hurry 
v d/auf/Zes**. But in later authorities' it has been held that li would 
be too wide to hold that li there is nothing but imyment of warehouse 
rent, or agi'eement to pav, there is delivery. But if the buyer 
has actually rented jiart of the warehouse ami the goods bought 
by him are transferred to that part, it appears to amount to delivery. 

In Whifehonse v. Frosf the vendee wdio resold the goods gave 
to the sub-vendee an order on the vendor to deliver thorn to the 
sub-vendee, ami the vendor aixepted that order. Held, there was 
constructive dolivi'ry thougli the goods w^ere not separated from 
the bulk.’ 

(bj Buyer hi possession. 

Where the buyer is already in possession of the goods, delivery 
takes place, if the seller agrees to the buyer holding the goods as 

1 Rp Kubeith (1887) 36 Oh, D. 196, 200. 501, 39 R. R. 820, approved m Grico v. 

2 (1861) C ll.Jfc N. 828, 123 11. K. 860, Ru-harrlson (1877) 3 App. Gas. 319 

Ex Oil. diHlinguihhed in Dublin Oily P. 0. 

Distillery v. Duhcrly (1914) A 0. 823 6 12 Eawi 614. 

3 (1835) 4 Ad & E. 58 7 In most of the above cases the ques- 

4 (1801) 1 Camp. 452,10 R R. 727 See tion for consideratiou was whether 

illustration (d) to old section 90 of the there was receipt and acceptance to 

Indian Contract Act, 1872. satisfy 8. 17 of the Statute of Frauds. 

5 See Miles v. Gorton (1834) 9 Or. & M. 
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owner*. Here also the character of the possession is changed from 
that of a bailee for the seller to that of an owner. 

(c) Third party in pofisemon. 

When the ^roods are in posseHsion of a third partv us bailee for 
the seller, possession is usually gix-en by a direction to such third 
party requiring him to deliver thorn to, or to hold th§ni on account 
of, the buyer, followed either by actual delivery to the buyer or by 
some acknowledgment on the part of the third party that he holds 
the goods for the buyer*. The form in which such direction or 
acknowledgment is given is immaterial. Where the third party is a 
warehouseman the direction usually takes the form of a delivery 
order and the acknowledgment of a warrant for delivery of the goods 
or any entry in the warehouse hooks of the name of the buyer as the 
person for whom the goods are held The ac.knowledgment, wliat- 
ever its form does not change the nature of the warcliouseman’s 
possession ; he still holds as bailee, but for the buyer instead of the 
seller. He lias simply attorned to the bnyer^ 

It must lie noticed that all the three parties must concur, 
otherwise there is no delivery. Accordingly, where the seller 
directed the warehouseman to transfer the goods sold to the biner’s 
order, and tlie warehouHeman did so and sent the invoice and 
certificate of trarnfer by his (*lerk to the buyer with a reipiest for 
payment; but the buyer refused ]>avineul it was hobi that there was 
no attornment, and tlierofore no delivery, as the buver had not 
assented to the wareliousemaii holding tlie goods as his agent^. 


The mere handing of a ilelivery onler or the like by tlio seller 
to the buyer is not suliicicnt’: the seller's bailee must be instrueted 
and must as.sent to hold lor Ihe luiyer. In Farina v. Home^ the 
whariinger gave the seller a warrant making the goods deliverable 
to him or to his assignee by indorsement on pavment of rent and 
charges. The seller fortliwitli indorsed and sent it to the Imvej*, 
who kept it ten months and I’efu^^ed to pay fim the goods or to retuni 
tlie wuirrant saying he had sent it to his solicitor and intended to 
defend the suit as lie had never ordered the goods, adding that 
they would remain for the present in bond. IhJd, to be no actual 
receipt. The warrant was only an engagement by the \Vharfinger 
to hold the goods for the consignee, or his assignee, and attornment 
was necessary. But the facts showed sufficient evidence of acceptance 
to go to the jury^ 


1 Cam V. Muon (1896) 2 Q. 11.283; 
Blnndell Leigh v. Attonboniugh (1921) 
8 K. B. 236 : a case of pledge ; if the 
pledgee is already in possession, the 
eoutraot of pledge is itself constrno- 
tive delivery. Edan v Diidheld (1841) 
1 Q. B. 302, 55 n. R. 258. 

2 8. 36(B) infra. 

3 See Dublin City Distillery v Doherly 
(1914) A. C. 823, 843, 852 where the 
authorities and the law are fuliv dis- 
iMiS’i 1 Hee also Faiina V. Home (1846) 
16 M. <fe W. 119. 

4 Godts V. Rose (1855) 139 E. R. 1058 ; 
104 R. R. 668 (a case where the buyer 
did not assent to the third party hob 
ding to the goods as his agent; Bee 
poulton and Son v. Anglo-American 


Oil Company, Ltd. (19111 27 T. L R. 
216, 0. A. for a case were there was no 
assent by the seller Astothe ncuessity 
for tliebailee’sassent, seo section 36(3). 

5 McEwan v. Hnnth (1849)2 II L C. 309. 
81 It R 166. 

6 (1846), 16 M. & W. 129 ; 16 L J Ex. 
73 ; 73 R. It 423. 

7 In llm language otthe Engli'"h case.soii 
tb' ‘Statute of Frauds, taking and kee¬ 
ping a delivery order is evidence of 
acceptance, bnt not ol receipt. The 
“actual receipt” of the Statute of 
Frauds, appears on the whole to oor^ 
respond to the delivery of the present 
section, regarded, however, from the 
buyer’s point of view. 
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When once assent of all has been obtained, there is effected a 
complete delivery as between seller and buyer, and any wrongful 
dealings by the third party will entail no liability on the 
seller^ 

In is also essential that the warehouseman be in actual physical 
possession of the ^oods, otherwise there would be nothini? on 
which the attornment could operate. It is, however, clear that in 
such a case if the warehouseman attorns to the buyer without having 
actual possession, he mav be estopped later on from denying? his 
being in possession of the goods. 

The goods also must be ascertained before there could be 
delivery by attornment. In Laurie ami ,)forew()0(l v. Diidiu and 
A sold to plaintiff 200 quarts of maize out of 600 quarts 
lying with defendant, a warehouseman, and gave a delivery order. 
The defendant wareliousoman entered the same in his books. Held, 
that the mere entry ju the books did not ojieratc as constnudive 
delivery to the buyer and as there had been no ascevtaniinont the 
siop])age must Ix' upludd But in Angh)fndia Jnie Mill Co. v 
OmadeuiulP, where the plaintiffs liad ad\uncoil money on ilie 
security of certain delivery orders in resjiect of goods in the ]>osses- 
sion of the defendants, it was lield that the defendants hail no lien 
when the (-heijne of tin' biiser was dishonouiod and tliut fhe\ 
were estopped from den\ing tliat the goods hmi beim paid for, or 
goods of the required quantity had been appropriated to the delivery 
order. 

Delivery should have the effect of putting the buyer in 
possession. 

Delivery should have the effect of putting the buyer in 
possession And so, where the wood of fallen trees is sold the mere 
fact of tlie buyer cutting them up will not amount to taking possession 
of them until he (‘arts them away^ 

Til order to constitute delivery the bnver or lus authorisiMl 
agent must have possession of the goods. The Act docs not define 
liossession, but in order to constitute possession the buyer should 
be in a position to exercise some degree of control over the goods 
either directly or through an agent.* Section I (2) of the Factors 
Act 1889 (Engl.) defines possession as follows : “A person shall be 
deemed to be in possession of goods or of the documents of titles to 
the goods, wdiere the goods or documenls are in his actual custody 
or are held by nn> other person subject to his control or for him or 
on his behalf”. It is not neces.sary to constitute delivery that the 
buyer should accept the goods; possession does not necessarily 
amount to acceptamie. The buyer can reject the goods after delivery, 
but lie cannot do so after acceptance. 

1 Wood V. Tassell (1844) 115 E K. 90 , liable ; the third person though attor- 

66 R. It 374. ned to the buyer had not the goods in 

2 (1926) T. K. B 223. his pussetsHion. 

3 (1911) 88 Oal. 127«1 C 869; (ef.) 4 Chotku Uam Nath 8abu, A. I. B. 1936 
Eagletoii V. E. I. By. Co. {187‘i) 8 Ben. All 880“- (1936) A. h. h 1270- 

L. R. 581. 8ee also shaw v. Bill (1884) 5 See Pollock and Wright on ‘Posses- 
8 Mad. 38 ; where the seller was held sion’, pp. 43, 46, 
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Anyliujig whieh has the affect of putting the goods in the 
possession of the buyer. 

This phrasf*- includes any act eithei by the seller or by the 
buyer with the assent of the seller whereby control of the goods is 
transferred from the seller to the buyer, according to the terms of 
the contract^ If the buyer, being entitled under the contract to 
some tivne for inspection, is not given any such opportunity or, being 
entitled to goods free from demurrage, is offered goods under 
demurrage, such offer of performance is not valid. Where delivery 
is not according to the terms of the contract it is no delivery at all 
so as to exonerate the seller from his liability to deliver*. As has 
already been noticed, a mere giving of the delivery order Ijy the 
vendor to the vendee where goods are in possession of a bailee, is 
not sntficient to constitute a valid deliverv nnle.ss and until it is also 
assented to l)y such bailee. But if rlie bail(*e agrees the delivery 
is complete and the pioperty in the goods sold passes to the buyer.^ 


34. A delivery of part of goods, in progress of Effect of 
the delivery of the whole, has the same effect, for the part deli- 
purpose of passing the property in such goods, as a '''“’y 
delivery of the whole, but a delivery of part of the goods, 
with an intention of severing it from the whole, docs 
not operate as a delivery of the remainder. 

Part delivery—its effect. 

This section I’cpcats flic provisions of old section 92 of the 
Indian (^ontract Act (See Ajipendix) and atiinns the English common 
law rule tlmt the delivery of the part may be i» delivery of the whole, 
if it is so intended ami agreed, Imt not otherwise, and the harden 
of proof seems to he on the part\ athrming that such was the 
intention." It must he compared with sections 18 and 51 (7), wliich 
relate to the effect of deliver) ol part of the goods on transferring 
the jiossession in the remainder to the buyer, so as to ]mt an end to 
the seller's lieu or riglit of stoppage in transit. ^ 

“It seems to me/\ said Brelt L. J., “that a delivery of part, 
or even of the bulk of a cargo, is not pritna fane a delivery of the 
whole and that tliose who re]\ upon the part delivery as a 
constructive delivery of the whole are bound to show that the part 
delivery took place under such circumstances as to make it a 
constructive delivery of the wholes” 

The delivery of part operates as a constructive delivery of 
the whole only where the delivery of part takes in the course of 
the delivery of the whole, and the taking po.ssession by the buyer 

1 Motiohaml v. Fulchtincl, 26 Cal. 142. Raindoo v. Cnssim Maniooj< 3 P, 21 Cal. 

2 2 B. L. R (0. C.) 154; Bombay United 173. 

Merchants Uo v Doolnbram atul 5 Lord Blnckburu in Kemp v Falk (1882) 
others. 12 Bom. 50. 7 App. Gas. 573, 586. 

3 Le Geyt v Harvey, 8 Bom 501 : G. I. 6 Ex parte Cooper (1879) 11 Ch. Div, 

P. By. V. Hanumandas & Go., 14 Bom. 68, 78, 0. A. If the cargo were one 
67. inaohine, or the like, in paits the deli- 

i 8 B. L. R. 681; Ganges Manufactnnng very of an fis.sential part might be 

Co, V. Soiirujmull k others, 5 Cal. 669: eoeb a circumstance, ib, at p. 75. 
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Illu«)tra 

tions 


o{ that part m the aeceptance of constructive possession of the 
whole\ ? , a recognition that the actual holdei ol the lesidue has 

begun to hold as the lni>ei ^ agent Where the biner took deliveiv 
of a pait wiihout making am in-'iiection, and mid that portion to 
third jiaities, the (iiciiinsttiiK es uere held to point to delivery of part 
mprogiesq of the dihxeii t the wliole*^ 

If pQit be delueled with tJie intention of sepaiating it from 
the lest ]t dop'-not a'^adiiixen of tho Avhole'’ Where the 

bmei ac f ppts delu ei \ allip^^^ol pait ol the goods but lefuses 
to take dfdi\ei^ ol thf uninnmg ]>oition of the goods as not 
conforming t the cmlia t ilnii is no doiuei^ of the ^\h(>le, 
consecjueiitl \ the <(-l!ei (in i ’\ ne the hii\fi 1 n damages loi non- 
acceptance ml not i 1 The ini'* (he h( ^ rhai t i li one ofseveial 
bale s agu e d 1 ■) b( ^ d 1 is t In i » 1 1 n ^ 'amu Iv on dt-li\ei\ 

indicatPs that ihedclnen oi ne bile is n i i nle 1 to pass the 
propeu^ n all In /W/ou \ / <l ) !{ (o lefeiud to above 

thebmei accc]ted ml pull i t} m bibs wlnn smt lut iodised 
to acci ])t the leina ndei vhm sent ol lect ngtn'*'he we glc nd quality 
and letnined tliem t the se In lie seMer aga n retinnc 1 them to 

the place whom thm weic t( It eni foi deliveiv ti rne juk baser 

Hold, th< imfcif tlm g nds w p] e n It le i\oi e 1 to tlu bm n and s) 

tidiisit WtH not tt I ) e 1 1 all 1 llo ini ^id sc lUi c c d 1 vt )| i 

The iiircnticr] m im pair c iila transaction js a question of tact 
to be detennined with legiid to a I the crcnnistaiices 

See Ss 48 ami b] (7 as to the effect rf post dehven on the 
sellei s right oi lien an 1 sto jiigc in tiansit 

fl In Hnwmoinl ^ [i\fh}^on spprilu gm]^ l\mg jit a wlinf 
weie sr]d [oi a uiuji s im dim sojdn 1rtt an ciJoi with tlie 

V hai (ingpi t mlr ii \{1 tlip gc o Is ( tiif Imver w Ik h i 1 p u 1 ic j tliem 
by a lull Tlie Inn pi -^ubseque't]\ weiglip] the goals md took 
aw.n pait of tliPin them v^asadenerc of tho whrie of tljp 

goods 

Id IltifHdifl tin bln I mt being m posst ssom as 

snb bm Ol < I a ( n g > I wlifit (I bills vj 1 i which hil boon 

indoi sf d to Inm b\ tlie] me i b 1 1 ilcn 1 tin \ Ons( 1 to Falmouth 

w itli 1 lie scIhi s I oiiscmt md thc-K In I begun iriinijig the c ai go 
fioin the 111 isfc 1 and hnltdieidi t ikt n mt 800 biishcds \\hpn the 
origiinl sellfi ittomptc I to st p the fuitliei cblneiv because Ins 
bn\ei had bcc onip iijsoheijt tint tins < mstOiiK 1 a leluerv 

of the uliole, ending tin ti msiins 

(I) The bin PI of tigi({ wit it made m issignineiit of his 
effects to Irmtoes foi iltebimbt i Ins Medirois md encjoi cd the 
bill of la Jmg to one ol rho irn«teeN \utli an endorsement directing 
the mastot to delivei ) ossoa^ion H the vithminpiitinno ! quant ty 

1 Bolt)!) \ I ^ r It C ) tlSOG) T K 1 -1 U> I ^ To i Hubb o \hH 

( P 1*11 at ] g) n in m I f n t dW) 15 tnl 1 l)7.on \ YrOs mipia 
V Mniuai i P t via n cOi ij; ( i 5 Ilml 

A T K 19s? limi tO -140 T c flQ C, (ISefi) L K T C P 4 

2 Pranlal v Mono kp I etit snpiA 7 1180?) 1 B (fe ? N B 09 8 R H 76? 

3 Dnoti \ Ynt « 1833) 5 B * Ad 31? 8 (1795) 2 11 B1 504, 3 R R 486 

339, 341 , 39 B R 4^9 497, 499 



Sec. 3S] 


BUYKE YO APPLY FOK DELlVEfi^Y 


331 


of wheot to R. J., being one of my assignees, to be disposed of as 
he may tiuuk proper.’’ The ship aiuved at an intenn^^'liate port 
and the trustees took samples ot the wheat and sold the greater 
portion to sub-buyers, to whom it v\as deliveied, and ilueoted the 
master to take the remainder to the linal port of destination, which 
he did. H^'UL that in those cin'umstanccs tlie whole cargo bad 
been delivered at the intermediate portb 

(4) In IktniV^y v. Poynfz^, the hu\or cd a parcel of hay asked 
the seller’sto take a paiL and tins was granted. It 
was held ont to be a delivery of the \\hol(‘ ' line said Paike. J., 

dustinguisliing HammoivI v. Antlersoit “rho inlenlion of both parties 
was to separate the part delivered Ironi tin' I'esulue, .ind the vendee 
took ))iAs('SSion oi paii ouiv 

'5) It the {U)ntract be an cutiie eoiitiaet, and iiicatiable of 
severance, tlie (leliver\ of a ]uirt. ne-esv.ndv. a deliverv of the 
wdiole* Blit it it IS severable th( de]i\ei'\ ul a ])ait is only dciueiy 
pro 

35. Apart from any express contract, the seller Buyer to 

of goods is not bound to deliver them until the buyer apply for 
r £ J r delivery 

applies tor delivery. 

Buyer to apply for delivery. 

This section lejioats section 9H ul the Indian Contract Act, 

1872 (See Appendix). Although tiieie is no Njjpciiic provision in the 
English Act con espoiniing to it, tlie prinrrole seems to have been 
wmil recognised in England also A'- MacUcenzie Chalmers 

observes'', ’‘the assumed lule was, tliat it was fc'i the ]>a\<"r tf> take 
delivery, and that in the absence oi aii\ diffoient agroommit. the 
duty ot the seller tv> deliver was saiistnol i»y liis atfording to 
the buyer reasonable taciiities lor takmg possession of the goods 
at the agreed jilace of delivery It lias also popn icmarked in 
Halsbury, Laws of England^ : 

‘‘The rule assumed and s1ate<l b\ text-wiiters previously to 
the Act was that prhna facie it is the dut\ of the buver to take the 
goods, and that the seller’s duty is bblibed his putting llio goods 
at the disposal of the buyer at the phu o of dt‘li\civ. There seems 
to be nothing in the wiu'iiiug of the A-1 fo ilmplace tins rule.’’ 

Under the Indian law, as stat<^ 1 in this section, in the aiisence 
of express corirracU. tiic seder is iiiidei no duty delivei unless 
the buyer ai)[dies for d(divcr\. and the nile is not af’feete^i bv the 
fact that the goods are to be acquired by the seller and when they 

1 Jones V. Jonos (1841) 8 M A W. Ihl, 4 stoi.s imi ContVin I, vS 811. 

58 B H. 7H5 5 Sal** <>} (ju(((N A of. 11th KJii , p. 92 ; 

2 (18381 i 11 A Ad 5G8, 38 H. K. 309. citing bimlli v Chance (1819), 2 B. A 

See also Jackson V. Botiu motoi (1910) Aid 754, at }». 755 ; Wood v. Tas.sal 

2KB 937 : goods to bo delivered as tl844) 6 Q B. 234, 60 B. B. 374. The 

required. Buyer accepted part of the learned authoj adds, ‘Tt seems a pity 

goods and rejected the rest Held, he tiiat a mmn dolnnte pinna facie rale 

could do so has not been laid down by the Act.’* 

3 Brewer v. Halisbuiy, 9 Barb 511; 6 Yol. XXIX ; p. T21, f. u (p). 

Chamberlain v. Farr, 23 Verm. 265. 
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are acquired, the seller notifies to the buyer that they are in his 
possession: it is still the duty of the Imyer to apply for delivery 
Where the seller gives notice of airival of the goods it is the buyer’s 
duty to ap])ly for delivery. In Ganesh Das v. Ram N^ath\ where 
the contract provided that on the arrival of the railway receipt and 
the invoice the buyer should receive them on payment of the price, 
it was held that the fact of the seller giving notice of the arrival 
of the goods does not dispense with the duty of the buyer to apply 
for delivery. Moreover, the a implication for delivery must be an 
effective apjdication; if, for instance, the buyer is bound to pay the 
price on delivery, under section 82 he must when he applies for 
delivery be ready and willing to pay the ])rice^. 

It is also necessary that the demand be made by thb buyer 
himself or by somebody else on hiy account. Where a buyer 
assigned Ins rontrat't and got a subsequent reassignment, and sought 
to adopt the assignee's demand for delivery, jt was held that the 
section was not { ompliod w'ltii as there was no demand on the buyer's 
owm account I 

On the other hand, it is the dut> ol tiie seller to deliver the 
goods when the buyer applies for ilelivei’v. and if the seller fails 
to do so, he is guilty of a breach ol contract. Thus, where the 
contract provided for de.livery m all November on seven days’ notice 
from the buyer, and the buyer gave notice early in November, it 
wa.s held that by the terms ol tlie contraid the buyer had the 
right to fix the date in November on wbieli the delivery shoidd be 
made, and the seller having failed to deliver as required by the 
notice was guilt > of a breach of contractN 

In *Sifroiij/a v. Ranganaijakuln\ a case under old section 93 
of the (^>nt^u't Act the corresponding wmnls “special promise'’ were 
commouted ujion by the Judicial Committee and it was held that 
these wawds indicate an express stipulation as to delivery which 
relieves the buyer from the obligation to apply for delivery or the 
necessary implKuition of such a stipulation from the nature of the 
contract as expressed, and tliat it may arise also out of usage or 
cu.stom of trade, It was lurtlier observed that in the absence of any 
proof of such custom or usage or any express or implied term in the 
contract, there is no special promise such as to absolve the buyer 
from his obligation under the section. 

If the seller agrees to deliver on board the buyer’s ship as soon 
as the latter is ready to receive the goods, the buyer must name the 
ship and give notice of his readiness to receive the goods on board 
before he can complain of non-delivery.® 


1 A. 1. K. 1928 Lah. 20-9 Lali. 148- 3 
111 I- C. 498; s-oe also Ishardas v. 
Pbaiipatrai, A. I. K, 1927 Lah. 687=8 
Lah. 614; Kanivar Bhaii v. Ctanpat Rai, 

A. I. K 1926 Lah 318=7 Lah 442 " 4 

94 I. 0. 304 ; Mulianlal v. (lyamram, 

A. I. It 1935 Nag. 111-155 I. 0. 778. 6 
(Buyer bound to sond sonio one to 
take delWery) 6 

3 Ganesh Das v. Ham Nath, supra, 


Muiji V. Nathubhai (1891) 16 Bom. 1. 
See also ,TuggGnjath v. Maolachlan, 
(1881) 6 Cal. 681 , Kauooram v. Gopal 
(1875) 24 W. R. 178. 

Juggernath v. Maclaolilan, (1881) 6 
Cal. 681. 

A 1. R. 1935 (r.C) 67 = 68 Mad. 670- 
154 1. C. 1097. 

Armiiage v. insolo (1850), 11 Q.B. 728. 
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The condition precedent imported in all contracts by this sec¬ 
tion, apart from special agreement, to the buyer’s duty to claim 
delivery, may, however, be waived by the seller and is waived 
impliedly where he ho incapacitates himself from complying with the 
demand, by consuming, reselling, or otherwise disposing of the 
goods, as to render the demand idle and useless^ Whether it is for 
the buyer to take possession of the goods or for the seller to send 
them to the buyer is a question depending m each case on the con¬ 
tract express or implied between the parties.* 

36. (1) Whether it is for the buyer to take Rtiles as 
possession of the goods or for the seller to send them to •lelivery 
the buyer is a question depending in each case on the 
contract, express or implied, between the parties. Apart 
from any such contract, goods sold are to be delivered at 
the place at which they are at the time of the sale, and 
goods agreed to be sold are to be delivered at the place 
at which they are at the time of the agreement to sell, 
or, if not then in existence, at the place at which they 
are manufactured or produced. 

(2) Where under the contract of sale the seller is 
bound to send the goods to the buyer, but no time for 
sending them is fixed, the seller is bound to send them 
within a reasonable time. 

(3) Where the goods at the time of sale are in the 
possession of a third person there is no delivery by 
seller to buyer unless and until such third person 
acknowledges to the buyer that he holds the goods on 
his behalf : 

Provided that nothing in this section shall affect the 
operation of the issue or transfer of any document of 
title to goods. 

(4) Demand or tender of delivery may be treated 
as ineffectual unless made at a reasonable hour. What 
is a reasonable hour is a question of fact. 

(5) Unless otherwise agreed, the expenses of and 
incidental to putting the goods into a deliverable state 
shall be borne by the seller. 

Rules as to delivery—analogous law. 

Thin section is a combination of section 29 of the English Act 
and old section 94 of the Indian Contract Act (See Appendices). The 
second part of section 29 (1) of tlie English Act has been omitted and 

1 Keint'ry, p. 266. Association v. Lakmsjee (1918) A. 0. 

3 Seotion 36(1) infra; Yangiose Ins. p. 689 P. 0. 
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iu its place the provisions of old section 04 of the Indian Contract 
Act have been substituted with the w’ords ‘manufactured or’ added 
before the word “produced.” Sub-sections (2) to (5) are the same as 
sut)-sections (2) to (5J of sec.tiou 2d of the F^uglish Act. 

Place of delivery—sub-section (1). 

Sub-ser*tinn (1) clearly la>s ilown that w’hether it is for the 
b(tyer tc take bos^e^sion of the jjioods or for the seller to send them 
to the haver a qnestiori dependinfjr lu each ca^je on the contract, 
express or nupbed, between the parties Thus, as to the pla^'P where 
deliverv is <o be made, this will i^enerally be regulated by agreement, 
winch IS usually binding on lioth parties, but when nothing is said 
about it in the contract, the rule laid down in this sub-section is 
that goods sold are to be delivered at the place at which they are 
at the time of tlie sale, and goods agreed to bo sold are to be 
dcdivered at the ])lace at which they are at the time of the agreement 
to sell, or, if not then in existence, i. e. future goods, at the place at 
A\liich thev are manidactured or jiroduced. It seems immateiual 
whfttlier the goods are specific or unasceitamed or whetlier the 
parties have knowledge as to where liiey are. G-eneraily .speaking 
the goods are at the place of business or residence of the sollei : and 
it nor the paities are supjiosed to know where they are or where 
they will be produced or manufactmed. So the buyer is supposed 
to know where the delivery is to be obtained Ji however the buyer 
does not know where the goods are the seller must give him notice 
of the place wlieie the goods are in Older to eiuilile him to apply 
foi delivery. Consequently it lollows that when the goods are to be 
produced or manniactured the seller must give notice to the buyer 
that they are ready belore he could ajqdy for delivery ruder the 
English Act, in the absence ot au\ special agreement, “the place of 
delivery is the seller’s place ol business if he has one, and if not, his 
resideiK'e” unless the contract is lor the sale of Sjtecitii' goods which, 
to the knowledge of the parties, are at some other place. The omis- 
.sion of second clause of snb-section < 1) of seadion 29, of the Englivsh 
Act, IS due to the fact that it is severely critndsed by the text writers 
as not laying down a ver\ dehnite prima facie i*iileh The Legislature 
has, theiefore, ))refeiTed the phraseology ol section 94 of the Indian 
Contract Act, 1894, in its placed 

The first portion of the sub-seotioii deals more with the mode 
of deli^ ery tlian with the place ot deluery. As ha.s already been 
pointed out nndei the last section the general rule is that the buyer 
should apply for delivery and the seller is not bound to delivor tlo^ 
goods Uiih'SS a ibdiver> is dematKL<l b> the bu>er. Beluie ibr 
enactment of the English Sale of (roods Act, 189d, there was v 
little authority on the point the assumed rule being that it was loi 
the buyer to take lielivery, and that in the absimce of any different 
agreement the duty of the sidler to deliver was satistied by his 
affording to the buyer reasonable facilities for taking possession of 
the goods at the agreed place of delivery ^ Where there was sale 
of a cask of wine to be delivered at the buyer’s house and the 
carrier delivered the wine there to an apparently respectable person 

i Sec Chalmers, p. 92. 3 See Wood v. Tassel, 6 Q.B. 234;Hmitti 

Si See Special Oominitteeu Keport. v. Chance, 2 B. & Aid. p. 756. 
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who fflifijned for it and then marie off With it, it w^s hf^ld that tins 
amounted to a delivery to the bu\er^ 

The parties are at llbert^ to agree that dplive!\ slioiil 1 be 
given 111 any way 01 at any place When a mo Ir^ ol deiivtiv is 

indicated m the contract, it is for the benefit ot bjtli tlie paities 

and cannot be altered excejjt b\ mutiul fniisenf^ In this case ilie 
contract jirovided deliven 1 o b Liveiimol The Inner cinmed t> 
be entitled to waive the condition as to delisei\ and to takn flplneiv 
of the goods befoie tlies \\ere pul on b'tai 1 the ship It held 

that the term as to mode of deli\eM was foi the beiieht of e tliei 
partn and neither pait\ roiihl waive such teim without the l( ’ sent 
of the other poit^ Tn Grenon \ J achtnf Xaiaiu eit^ w is a 

contract foi the sale ol g( '* In to lie diiueiH} ai an I idace in 

Bengal t"i be meiUnne I heu dtei It w is hi M tint it 1 I 
not fall within ihe op iiri\e pail of old si(ti m t iii In 1 in 

Contrai t \ct, lor there was a spei i d pioniise as t> le ^ ei y grmr 

the Inn ei the right ti) fix 1he place an\ wheie n\ Bi i ga an ^ ]jf 

woi Is to be mentioned heieaftei <-^p^es^ed or h wl i \ 

yould have im])l!ed that the sellei wasentitUd lo lei'-on b > n )h e 
of Mie bin ei s (hoic e and that the iiiattei did n »r i 11 w tlmi tli 

ambit ol seition ^4 it all but lath^^i n i iei si ti n td af ifje ( ontnut 

A( 1 tliLi e w as Ml ia( t no ipusn >n nii li i fli m ^e i i tli i tu I i\ h 
had demanded deli\ei \ at the H >w lah i ui\\ a\ titun ar 1 ti i lei^ 
hadnfusedit Whei e the i hr k e ] j flu pla e 1 i le \(iv li id 
been given ong nall\ to the bini^r a mention 1 \ jinn rd i teasmaMp 
place wnald be sidtn lent to compel the sellei to delitei the g ods u 
sncli plai e in fulfilment 1 1 the L “inti ac t and mu li a lOiUiail wonM 
not fall V itb n this sub sev ti-'ll vnih ])^>\i1es oid *oi the ("a^es 
wheie theie is no special piomise a^ to lelnert'* In Phul Vhaml 
\ Jiiqnl hi^hou the Ijahoie High i oiul iield tliat the Innn slionl 1 
ask to han the goods male o\ej r ti ni it the Neliei s pbi t r ‘ 
business and int it Ins own This was also a case nndei old f on 
94 ol the Iiuban (Vnitiact Act 

iieie the place ol deliveu is within the option ol e thei 
paiiv, it is a ( on 1 tion ]n < t edt nt to the lub In\ < f tin 11n i ]i n r\ 
that he should i m ene in lice i ( the ])lace < 1 delnrr\ 

Wheic the goods aie to be taken In tlie Innei Horn the 
seller’s land 01 piennses the contiai t of sab nn[ be lion ( infers 

on the bin ti a liceine b\ the silbi to I lie li'n n t> ei tei nnon 
the land nr pieinises to Hmove the goods it wouli appear that 
such a lie cm e is it i e^ oi able^ 

Distinction between contract of sale of goods and contract 
to deliver goods in payment of a debt. 


1 aalbimth v Giant & Block (1922) 2 R 
B 155 

2 Maine Hpinniiig ( 0 V SntcJifto A C »> 
( 1917 ) 87 L T K R S 82 

9 m' 8 L B 28 T A 119 

4 Bee also Sa\npe AKg Co -i Aimstiong 
19 Maine 147 , Armitage \ Muole 3t 
Q B I) 728 

6 A I B 1927 Lah 693=8 Lab 501— 
106 I C 10 

6 Davies V McLean (1873) 21 W R 264 


(solldsb option) , Annitage \ Insole 
(1850 II Q B 728 80 B H 88 

MIT nliPilRiid \ Al hn'-Oi (1866) 
111 1 666 

7 nn’^Unn T aiiiN of Enji’nif \ol 
XMX T 12 Jnus \ 

(1909) 2 ( b 410 nf p 4^ 

case 1614) 11 Co Hep 46b SSif 

Plowd IG R , 77 E R 1206 

8 Ibid 
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A contraf’t of salo differw from a contract to pay an existing 
debt in specitic articles. Where it is agreed that a debt is to be 
satisfied by delivering specific artiides, and no place of delivery is 
specified, the debtor nuvst ask the creditor to appoint a place, and 
if the creditor fails to appoint a reasonable place, the debtor may 
himself appoint a reasonable place on giving notice to his creditor, 
and deliver the goods there. The same rule applies where the time 
of delivery is fixed although the place is not'. 

Delivery of goods in sea transit. 

This sub-section does not deal with cases of “symbolic’' delivery 
of goods in course of transit at sea by means of the bill of lading, 
or the conditions under which the buyer must pay against the 
shipping docnmeiits or is entitled to await actual delivery of the 
goods*.” 

Delivery “ex-ship.” 

In a contract of sale “ex-ship,” tlie seller makes a good 
delivery if, when the vessel has arriveAl at the port of delivery, and 
lias reached the usual ]>lace of delivery therein for the discharge 
of such goods, he pays tlie freight, and furnishes the buyer with an 
effectual direction to the ship to delive/. 

Lord Sumner observed in this case : 

“In the case ot a sale ex-slnp, the sellei ha«! to eimse ilelivc'ry to be made to 
the buyer from a ship whndi has airived at the port of delivery, and has leached 
a place therein which is usual tor (leliv(M.\ ot goods ol the kind in question. The 
seller, therefore, has to pay flie frenght oi otheiwise rtdeaso tlu> shipowner's lien and 
to famish the bnyei with an ellcctnal direction to the ship to delivei ” 

Reasonable time"-sub-section (2). 

This sub-seolion corresponds to sub-section (‘J> of section 29 
of tlie English Act whicli is detdaratory of the common law rule. 
This sub-section provides that, where the seller is bound to send 
the goods to tlie buyer wdthout application liy the latter, he 
must send them wdthin a reasonable time, if no time is specified in 
the contract. 

The question what is a rea.sonable time is a question of fact 
accordingly evidence ma\ be given of the surrounding circumstances 
in wdiich the contract was made in order that that question may 
be determined®, and also facts subsequently causing delay without 
the seller’s fault® or causes on wdiich the seller lias no control. But 
if delivery be not made within a reasonable time, though the delay 
may not have been due to the seller’s default, it may frustrate the 


1 Per Coneh C. J. in Dadabhai \\ Salle- 
nmn (1868) 6 B H. C. A. 0. 126, l28. 

2 See E. Clemen‘< Horst Co v. Biddcll 
Bros. (1912) A.C. 18, adopting Kenedy, 
L. J.'« dissenting judgment in (0. A.) 
1911 IK. B., at p. 952. 

8 Yang-tszo Ins. Ass. v. Luekmanjee, 
(1918) A. C. 585 P. 0,; 87 L. J. P. C. 
in. 

4 See seetion 68, post. 


6 Ellis V. Thompson (1838) 3 M. A W. 
446, 49 R. R. 679 : goods were des- 
enbed as ready for shipment but 
thcie was considerable delay in 
carrying them to the port of shipment 
from (he mine ; held the buyer could 
reject the goods. 

6 Hick V. Raymond (1898) A. C. 22, at p. 
83 ; Re Carver A Co, and Sasson A Co, 
(1911) 17 Cora. das. 69, 
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bnyer’w ndvetafnre PTititlf' hiii) tn refiiyc' Tn He 

6’i3frv’(?r (t tlu‘\va.s<lin‘ io M}uj> jipffinji: strnndo^l. ]j wan 
lieM iliat flio inara fapf llial tlip <iO<uU \\ 1 h‘ti it uitivcmI wpj‘o p\j)(itip<1 
to (ioiuyjptitive iiiarkot than tint wIikcIi was ox-ppciod wan 

not sufficient to warrant a findinyr that llie cniuinercial object of 

the contract was defeated, altbftuirli the seller miubt ho liable for 

damages for delayed delivery. Similarly, delay in disehargmg 
cargo may be ex(Uised when it i.s done witbm a reasonable time under 
the circumstanceHl 

The sub-section apjilies only wdiere the making of delivery 
depends entirely on I be seller. If it depends on some concurrent 
art of sellei- and buyer, the onl\ liability inifiosed is that each 
shall use reasonable diligence in ])erforming Ins in the joint 

act^. 

A contniet by a manufacturer tu suppl> some sjieciiiod goods 
"os soon os possibb'.’' inmnis within o reusonabb* time'. 

Where the stdlei' is nnt iHUiiid to .send the goods, hnt the 
buyer is hound to tidie possession of tlnun Irom tha sellei* or a 
tiiii'd ]ierson. th(‘seller IS deemed lo pioiiiis(* that tin* loiter, il h(? 
applies for tlie gootls wdhin a l'e.^‘^(»llabh‘ time, ^hall leceivi* thmim 

It has iieeti held undei thf' thmii'^h Xet tint ulieie ,i efu'lam Days 

niimhei’ ol da\s au^ allowed (oi deliv<‘]'\, lhe\ oie be ( ounfed howcouii- 
as coiisemit I ve da \ s and nn bide Siiiida\s. nidevs iIk* tonliin\ in* ted 
(‘Xiiressodb or a nsaye to that efbeet be sbownb II a eciloin number 
(d’ days is allowed for the deiiver\, tb-M must be muinted 
ex(dnsiv(d\ id (In da\ <d llie eonlrrod*. A premise tti deliver 
goods 111 two iiioiillis from Oetcdier b is lulHlled bv delivery 
at Hn> tilin'on the wliob' day of Th‘eember b. so that an ‘aetion 
against tin' seller would he prematuie, if hismglit lu'fore the 
()th. \Miere. how e\('I', the la^’l dn\ of t]ie pi'riod is a Sumla.v, it 
W'onld seem to he doubtful wdietber it sliould not be exi'liided 

where deliv(‘r> on that tla\ w’ould Ik* a \iolniion id tin' Sunday 
Observance Act, lb?'*/". In (^nUUinfion v. ]*({lroio(jo^^ where tin' 

eontvaet was tor the delivery (d goods. ‘‘(bdivei*mg on Apiil 17th, 
complete Stli of Mav , Mhe (Vmrt of hAudieiiuer was e'jually dividi'd 
on the (piestion wlndhei' tin* sidler was bound to commenee delivery 
on April 17. In C(U' v a (‘ontrnet to dehvei barley “alongside 

a sloop or waM'hon.se in all A)ud or .soonei*" was In'ld not to have 
been fulfilled by tlie st'ller bringing the bavle\ into dock on the 
29th, four days being reipnred for complete delivery. 

1 Jackson v. Union Mniine Tnsuiaiicc 7ft I. U 

Co. (1874) L. R 10 P 125 Ex Cli , f. Ho.UlIc v (losn (1857) 27 L .T (Ek.) 

Hc-Car\er A Co aio,! Sassoon Co 33 ; 114 H U. 901 

supra. 7 Hr(»wn v Jotinson (1842), 10 M. & W. 

2 (19U) 17 Cum. Cas 59,07. 331 

3 Hick V. Raymond (1893) A C 22 See 8 Cochiau v. Rctlx-rp' (ls03), 3 12b 

also Wevthcim v Chicoolmu Pulp ('o See als4> Nielson v Wad (1P85), 10 Q. 

(1911) A. 0. 301 ; Bntisli Motor Body B. 0 07 (C A ). 

v. Shaw & Co. (1911) 8. C. 922. 9 Wchb \ Eaiiiuanci. (18.38), 3 M. k W. 

4 Ford V Ootcswoith (1808) L H. 4 Q 473 

H. 127, 133; Pcfnl Mill Co. v. l\y, 10 8cc Child \ Edwards, (1909) 2 K. B. • 

Tannery Co. (1919) 1 K. B. 78 753. 

5 Attwood V. Emery, (1856) HO K. R 11 L R 2 F.\ 193. 

46 ; 107 R. B -695 ; (cf AlagiriMauiy 12 7 D. & R. 131; 8ee Benjamin on Sale, 

V. Poiia Obe^na, (1924) 19 L. W 054 7th Edu.pp 719,720. 
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It has been held that unless there is a custom to the contrary,* 
when the period fixed expires on a holiday the delivery should 
be made on the previous office day and not on the next office-day.* 
Where, however, the effect of the strict enforcement of the rule 
is to render the performance impossible, for instance where the 
whole period consists of holidays* or where the last day is Slunday 
and the performance is prohibited by the provisions of Sunday 
Observance Act^ or where the act to be done is to be done not by 
the party but by the court or by the party in conjunction with the 
court and the court or its office is closed on the last day* the act 
in all these cases may be performed on the next practicable day. 
Where by the contract a party is to have so many days for doing 
an act the days* mean consecutive days, including Sundays and 
other holidays unless there be a custom to the contrary.® 

As to the meaning of ‘month^ see no(es on pages 162 an d 
163. 


This suh-section assumes that nothing further remains to be 
done by the buyer. Where goods are deliverable to the buyer 
on request” or “as required,” or on similar terms, the seller 
not bound to deliver the goods until the buyer calls for delivery. 
It is a condition precedent to the buyer’s right, of action that lie 
should make his request either personally or by letter^ If the buyer 
calls for delivery, the seller must deliver the goods within a 
reasonable time thereafter® If the buyer does not call for delivery 
within a reasonable time after the contract, the seller may give him 
notice to do so®. Where the contract does not limit the time for 
the buyer’s request in a contract for goods to be delivered “as 
required,” the buyer must require delivery within a reasonable 
time, hut the seller cannot rescind the contract on the ground of 
delay without giving the buyer notice. “No doubt,” says Pollock, 
C. B., ‘where a contract is silent as to time, the law implies that 
it is to be perfomed within a reasonable time ; but there is another 
maxim of law, viz., that ererif reofionahle condition is also itnplied, 
and it seems to me reasonable that the party who seeks to put an 
end to a contract, because the other party has not, within a reasonable 
time, required him to deliv^er the goods, should in the first instance 
inquire of the latter whether he means to have them*'’”. 

But this rule is not an absolute rule—the facts may show (for 
instance by inordinate delay) a mutual intention to abandon the 
contract, or may show such conduct ou the part of the buver as to 
mislead the seller into believing thatthe contract has been abandoned 
and therefore to estop the buyer from setting it up**. If Owing to 


1 Lai Chand v. J. L. Kersion, 15 Bom 

888 . 

2 Motiimal v. Rottoriji, 24 I. C. 883. 

3 Mayer v. Harding, 2 Q. B. 410 , Water- 
ton V. Baker, L. R. 8 Q B. 17.3. 

4 Milch V. Frankan & Co, (1909) 2 K. B. 

100 9 

6 Morns v. Barrett, 7 0. B. N. 8. 139 ; 10 
Hughes V. ftriffiths, 18 C. B. N. S. 324. 

6 Brown v. Johnson, 10 M. A W. 331 11 
(384). 


7 Bach V. Owen (1793) 8 T. B. 409 ; See 
Radford v. Smith (1838) 3 M. A W. 264. 

8 Bowdell V. Parnons (1808) 10 East. 
369 ; G. N. Railway Co. v. Harnson 
(1852) 12 C. B 676; 92 Tl. R 786 ; 
8hep. Touch (ed. Preston) 381. 

See Halsbury, Vol. XXTX. (2rid Edn.). 
Jones V. Gibbons (1863), 8 Exoh. 920, 
at p. 922. 

Pearl Mill Co. v. Ivy Tannery Co, 
(1919) 1 K. B. 78. 
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excessive delay by the buyer the seller is prejudiced, the seller may 
be discharged . 

It has been observed th&tprium facie the buyer has whole of 
his life to call for delivery in such cases* and the rule as to reasonable 
time is excluded^ Therefore, the seller js not discharged, as noticed 
above, because the buyer does not call for delivery within a reason¬ 
able time after the contract, but the buyer’s liability may be 
hastened by noticeh If the buyer fails to call for delivery within 
a reasonable time after the notice, the seller may repudiate the 
contract if it be an entire one\ Where, however, the jiroperty in 
the goods has passed to the buyer, the seller may, at his option, keep 
the goods, and charge the buyer the expenses tor care and custody 
of the goods®. Where goods are deliverable by instalments each 
instalment to be separately paid for the contract is divisible, and 
partial breach by the buyer does not nece.ssarily entitle the seller 
to repudiate the whole contract ’ Where, however, the price is not 
apiiortioned in each instalment the seller is entitled to repudiate the 
whole (uuitract if the buyer fails to take delivery of any instal¬ 
ment within a reasonable time after notice by the seller^ Similarly 
where the seller is not bound to send the goods, but the buyer is to 
take possession of them from the seller or a third person, the seller 
is deemed to promise that the buyer, if he applies for the goods 
within a reasonable time, shall receive theiiA Similar principles 
mtifafis mutandifi apply to the buyer's liability tu accept the goods 
where the time of delivery is indefinite ami within the option of the 
seller ^ 

The promisor of an act, which is to be performed “immediately 
on demand” or “on demand,” or “on notice,” is entitled to a reason¬ 
able time after demand or notice for (’omplyirig with his promise”. 
The expression “forthwith” may mean no more than “without delay 
or loss of time.” It is less strict than the expression “immediately.”** 

A contract for sale of goods provided that delivery was to be 
given “ex-godown as and when the goods come.” The goods arrived 
on 2nd December, 1942, but the seller ditl not give delivery The 
buyer demanded delivery on 9th December, 1942, Imt the demand 
was not complied with. In a suit for damages, held, that the contract 
was broken on 2nd December 1942 and the damages must be assessed 
on the basis of the market price on that date and not on 10th 
December, 1942*1 


1 See Roys v. Shaw (1917) 2 Ir. R. (K. 

B.) 367. 

2 Daneliey Bail and Dock Co. v. London 10 
and North Western Bail Co., L. R. 7 

H. L. 550. 11 

3 Ibid. 

4 Jones v. Gibbons supra; Halsbury, 

Vol. XXIX. (2nd Edn.). 

5 Ibid. 

6 See Section 44, infra; Greaves v. 
Ashlin, 8 Camp. 425. 

7 See Section 88(1), infra; Eastern Coun- 12 
ties By. Co, v. Philipson, 16 B. 2. 

8 Chanter v. Leese, 6 M. & W. 698; 13 
Eingdoin v. Cox., 8 C. B, 522. 

9 Buddie V. Green, 27 L. J. Exch. 33; 


Halsbury, vol, XXIX 2nd Edn : (1st 
Edn vol. XXV, p. 208). 

Hajsbury, vol. XXIX 2nd Edn., (Ist 
Edition Vol. XXV, p. 210) 

Blighty V. Norton (1862| 3 B. & 8. 
305 ; 129 B. B 337 . Tones v. Wilson 
(1862) 4 B. & S. 442 , 129 R. R. 799, 
Moore v. Shelley (1883) 8 App. Cas. 
285, 293, P. C. ; Gieenway Bros, v, 
Jones & Co. (1915) 82 T. L. R. 184; 
delay was in contemplntion. 

Roberts v, Brett (1865) 11 H. L. 0. 
837 ; 146 R. R. 723. 

Mnniswami Chetti & Co. v. Muniswami 
Chetti & Co., A. I. R. 1944 Mad. 418« 
1944 M. W. N. 276. 
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Sub-section (3)-goods in possession of third person— 
attornment of bailee. 

Tin’s sub-section corresponds to sub-sectlOu (3) of section 29 of 
the Enjjlisli Act. It enacts tliat where the j^oods at the lime of 
sale are in the possession of a thir<] i>erson. there is no delivery by 
selleT to buyer unless and until such third person acknowledges to 
the buyer that he holds the goods on his behalf. The issue Or trans¬ 
fer of an> document of title to gooiK, however, operates as delivery 
even wdiere Uie goo<]s ans in posscs.^ion ol a (hiid ))er.son and is not 
atfecterl by the provision ol the rule. 

The ackiiow’ledgment imisl lie given with the (‘onsent oi both 
seller and bii\er\ In sub-seclion <3) the assent of tlie buyer and ol 
the seller (o tb(‘ atloianneiit is assumed : and it mei’ely declares 
that tliere is no tbdiv(U-\ until the bailee also assents. U is, tliereloi'e. 
the duly ol both tlie seller and the Imvei to do wdial is neeessar.^ 
to obtain the emseni of the bailee^ II the tint'd jiarty riduses t(‘ 
acknowledge the bu>eis title and the buyer has done all that 
Ihm’s required to do, the bin ei nia\ repudiate the I'onti'aelb If the 
buyei' is in luult. tlie s(db'r may treat the delivery us liavuig been 
properly niade^ 

It IS tube obseived tlial it is assumed tliat tiie pnqieity in the 
goods has passed, loi the opening woj'ds aie "where the goods at 
the time ()l are in the ])osse>'^jon oi a thud person,” and by 
section 4 theio is a .sale only when (he pioju-ity in the goods is 
transfei r( d ii'om tlie mdl '1 to tlo' Imyor Au a1i iiinnent. therefore, 
before t lif’ pi op('i I \ ha - pas^cij dees not opm'ate as a delivery, and 
js jnetleetiial (‘\(»]4 as an estoppel 'Diiis <ni ai’kiiowleclgmont 
made wdide (he good-, arc uiiaseeitainod is inetfcctiml, although 
i1 would ('Slop the persw!) a(‘kno\vledging irem subseipiently denying 
the buy eTs right to ]jos.',e.ssi<uf'. 

If the third jierson js lud in a<dual po.sse.ssioir (liore can be no 
eamstrmdivf' posses-.ion through liim E\eii if he attorns to the 
buyer, and i.- estojiped as against him Irom dmiving jiossession, that 
will not amount to dejiverx bv th<‘ seJler to the buyer'. 

Buyer 
obtaining 
delivery 
order on a 
third per¬ 
son 


A buyei of goods olituiuod Irom his se]]('r a dtdiveiy tu'der on a 
thiid]iOJson Bill li.' wan iu>t in f.iet able to uhlain deliveiy from 
that third ptuson Moamvliilo the sellei unaware of such iiou- 
dedivery jiaid tlie ]iricc to (he, third imrson uml siuul to recover it 
from the buy or, on the ground that he was made to pay the third 
peu'Son by the lailuri^, of th(} buyer to inform liis as to non-delivery 
of goods It was held tliat the seller could not recover from the 


1 (halls V Kuse, (1855) 139 E. 11 1053; 
101 11 K. 0()8 ; Loudon EoundeiV A-s-^ii. 
V, Ciflike, (1388) 20 g H I) 576. 

2 Hce Hniitli v. Ohaiioo (1319) 2 U Jr 
Aid 753, 21 li. It. 135 (seller in fault). 
Winks V. Hassall (1829) 9 B. & (5 372 
eustuins duties payablr by buyei) , 
Huddle (hopii (1857) 27 L S Ev 
33, 114 II R y9l (prosvntujK dotucry 
order). 

3 PattUou V. llobin^ou, (1816) 105 E. R 


4 Harllett Holinp.s, (1853) 138 E. R 
1347 ; 93 It. R 058. 

5 Husk V. Pnvis (1814) 2 M. A «. 397,15 
H U 288 

6 Ibid , .see Swanwick Hotiiern (1839) i 
9 A & El 895 ; 48 U R 740 ; Hayman 
V. M Lintoek (1907) 8 C, 9)6 ; Anglo- 
Indian Jute Mills V Oniodemnll (1911) 
38 Oal 127. 

7 M’ Ewau V. .Simtli (1349) 2 H. L. C, 
309 :8l it. R 166 : J. C. Hhaw v, Bill 
(1885) 8 Mad. 38. 
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buyer the price for the goods which though were purchased, were 
not in fact delivered, ft was further held that a buyer who had 
obtained a delivery order was not in law bound to inform the seller 
of the goods that he had failed to obtain deli very ^ 

Proruo to sub-section (3)-"documents of title. 

Thepror/Ar; to this sub-section takes docurrieuts of title to 
goods outside the scopo and operation ol this section. As a result 
of it, the trau'^ler of a document of title to goods, which is defined in 
section 2 (4) anie, ojitM'ates as a delivei-y of the goods themselves. 
All other dofuiments require an attoniuieut by the bailee*. Before 
the passing of the Knglish Sale of (foods A(‘t, the (kmimoii Law 
excepted only the Inli of lading from the operation of this rule on 
the ground tliat it Was tlie niil\ doc iiuieut of title which perse 
transferred poss<‘ssi()ii. So under the Common Law rule.s all other 
documents of title'exc(q)t the bill of lading reiiuiied an attornment 
by the iiersoT) iii iiossessiou. Betore the iiassing of this Act, this 
Coiiiinon Law rule was also followed in India. ]ilustiatioii lb) to 
section f)t) of the Indian Coiitrind Act (see Appendjxi showed that 
an order on a wareliou^cmaii given to a bnym* reipiiied the bailee’s 
assent before it aiiiouiited to delivery. 

Snmniing up tlie position under the English law, Sir Mackenzie 
Chalmers has observed : 

“As K'j^aols (ItMMnia'nls <»f nth, tin* rominoti Ihw dmu ii liaitl nml lust 
(iusliiK'lioii l)ctwr'(u hills ol ladiHR and (dh^^r docuHKids Th' lanUi! iransU-i ot a 
bill f)l Jading'- vva alnays Jndd to opcialo a dtlivoi) of the ^(oods tbrinstdv 
tx'causn whiln "Co- al sra lliov could not be otleTwiso dealt amIIi But tin* 

tianstci ut a dtlivn^ ordcj fn do(‘k vaiiaid (»pf’iattd onlv a.s a t(do ii ot authonty 
to take p(iss(hsi(Hi and ton as a tiaiisUi o( possession . and. as h( tween iinuiediato 
paitif's, Ibtio is indlniig to nnxiify tlie <‘otinnon law nih If, liowevor. n buyer oj 
nu'irantilo apnil, who IS lav’lul in {»o-sf‘.snin of aii.v doentnenl ol tith to ^joods, 
trarislers It lot vnhn to a thud potsun, tlie uiif^inal H<dlei b ripld^ of iien and sto}>- 
page in (rtfnst(u me tlioieby deieated^" 

Tlie subiect i.s more ful]\ dtall with under seciitm o!!. 

Sub'Section (4)—reasonable hour of delivery. 

Tills sub section corresponds to siili-section (4) of .'^cctioii 29 
of the English Act. It tillered the ])rcviousl\ oxisting law" in so 
far as it treated the reasonableness of the lioiir as a question of lawq 
for detcrmiiiiiig wdiicli elaiiorate rules were laid down in the case of 
Hiariup v. MardowuhV, The sub section makes the (lucstion w"luit 
is a reasonable hour a question of fact. 

Sub-section (5)—cost of putting the goods in deliverable 

state. 

This suli-section corresponds to section 29 (5) of the English 
Act. Jt does not deal wntli the exjionses incidental to delive.ry, but 
only w'ith expenses of inittiiig the goods iii a dcliveralile state. The 
term “deliverable state” is defined in section 2 (3) ante. 


1 Vishwanath v, Rain Narain Has, 1040 119 ; 73 R. li. 433. 

Al), 405 =-=190 I. C. 109. 3 Sal^ «f Goods Act, Utli EUa., p. 03. 

i Of. FtviuR V. Homo (184G) 16 4^. A W. 4 (1843) C Mam & Gr. 593 ; 64 R. R, 810. 
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In the absence of an agreement to the contrary, the expenses 
of and incidental to, making delivery of the goods must be borne by 
the seller, the expenses of and incidental to receiving delivery must 
be borne by the buyer^ Thus, when the contract is for delivery ‘W 
ship’^ the seller must do all that is necessary to release the ship 
owner’s lien^ and if ‘‘from the deck” pay all charges to be paid, such 
as harbour dues, to enable the goods to be removed from the deck^. 
Where goods are sold ‘*F, 0. B.” the seller must bear the expenses 
of, and up to, sh^pment^ In a “C. 1. F.” contract, the seller is, as 
between himself and the buyer, chargeable with the amount of the 
freight and the insurance charges, and the buyer, if he pays of any 
such charges, can claim credit for theln^ Wharfage charges incurred 
after shipment and delivery of the shipping documents fall on the 
buyer®. 

Agree- Where a contract for the sale of sugar contained the term, 

ments as to “free on board a foreign ship” it was held that the seller was not 
cost of bound to deliver the goods into the hands of the purchaser, or to 
delivery- transfer them into his name in the books of the warehouse vhere 
interpreta- they were stored, but only to put them on board a foreign ship 
tion of which it w'as the duty of the purchaser to name.^ Where the contract 
of sale contained a term “the cotton to be taken from the quay” 
and the seller on its arrival wuirelioiised the cotton and sent the 
buyer a delivery order which he refused to accept relying on this 
term as condition precedent, it was held that this w^as a stipulation 
introduced in favour of the seller and not a condition precedent, 
upon the performonce of which the buyer could insist, and that the 
contract amounted to a contract to delivery at a reasonable tune and 
circumstances, the goods to be at the buyer s charge from the time 
of their landing on the quay^ Where the goods were agreed to be 
taken from the deck, it was held that the harbour dues charged to be 
paid belore goods could be removed were payable by the seller.® 
Where the consignees of two cargoes of coal sold them to the 
Government on c. i f. terms, the latter guaranteeing their discharge 
“cost of stevedering to be paid by the Government,” and it apprised 
that the consignees had, previously to the knowledge of the pur¬ 
chaser, agreed with the ship-owmers to effect the discharge, “steamer 
paying one shilling per ton tow^ards cost of same,” it was held that 
the finding of the courts below'^ that purchaser’s contract had been 
fulfilled by payment of the said cost less the stipulated contribution 
by the ship owners was good^®. Where goods were sold “cost, 
freight and insurance to buyer’s wharf Victoria Docks London” and 
they were discharged in London elsewhere than at buyer’s wharf 
and under the “London Clause” in the Bill of Lading certain chaigi s 
were paid, it was held that these charges must be borne by lie 

1 Wdute V. Williams, (1912) A. 0 814 ; Q. B. D. 664, 

Neill r. Whitworth (1865) 18 C. B. (N. 5 Ireland v. Livingston (1872) 6 H. L. 

S.) 436 ; 148 11. R. 752 ; Acme Wood 395 ; Pnblic Works Commissioner v. 

Flooring Co. v. Sutherland Innes Co. Honldoi Brothers (1908) A. C. 276. 

(1904) 9 Com. Cas. 170. 6 Acme Wood Flooring Co. v. Snther- 

2 Yangts/.e Insurance Association v. land Innes Co, supia. 

Lukmanjee (1918) A. C. 685, P. C. 7 Wackerbarth v. Masson, 3 Camp. 270. 

3 Playford v. Mercer (1870) 22 L. J. 41. 8 Neill v. Whitworth, L, R. I. C. F. 684, 

4 Oowasjee Thompson (1846) 13 E. R. sub. nom. 11 L. T. 670. 

464 ; 70 K. R. 27 ; Re Cook, (1879) 11 9 Playford v. Meroer, 22 L. T. 41. 

Ch. 1). 560; Stock v. Inglis, (1884) X2 10 White v. Williaras, (1912) A. C, 81i 
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seller and not by the buyer/ Where goods are sold at a price to 
cover freight and insurance to London or any named port, payment 
being by acceptance receiving shipping documents, the seller fulfills 
his contract when he puts the goods on board the ship and hands 
over to the consignee shipping documents and policy of insurance in 
conformity with the contract and in such a case the (iorisiguee would 
be liable to pay any charges in the nature of wharfage charges on the 
goods. Even if the goods do not come forward to their destination 
under the ordinary c. i, f contract the consignee having received 
the shipping documents and the policy of insurance, has his remedy 
either against the ship or on the policy^ Sc also delivery ‘free on 
board’ or what are known as f. o. h. contracts only means that the 
price shall be that which the seller stipulates for and the buyer 
shall not have to pay for the waggons or carts necessary to carry 
the goods from the place where they are, at the time of sale and 
that the seller shall bear all those charges and put them free on 
board tlie ship the name of which must, of course, be furnished by 
the bnyer^ This rule may, however, be varied by an established 
usage to the contrary, as for instance, in London when goods are 
sold on terms “/*. o. hT the cost of shipping them falls on the seller, 
blit the buyer is considered as the shipper^ If the goods dealt with 
by a f, 0. h. contract are specific the words “/*. o. h ’ means, according 
to the general understanding of the mercantile communities in 
England, something more than merely that the shipper was to put 
them on board at his expense. They would mean that he was to so 
put them on account of the person for whom they were shipped^ 

This section can be illustrated by the following examples:— 

(1) There was a sale of puncheons of rum, made from 
molasses, of which 4 were delivered. The buyer pressed for delivery 
of the remainder, hut the seller delayed an<l in the meantime an Act 
of Parliament was passed prohibiting the distillation of spirits fi*oin 
molas.ses. and annulling all contracts for the sale of such spirits. It 
was held that the sellers were liable in damages as having failed to 
deliver within a reasonable time®. 

(2) In Stonard v, Dunkin\ a warehouseman at the request of 
the owner gave a written acknowledgment that he held a parcel of 
malt for the plaintiff, who had advanced money on a pledge of it by 
owner. Owner became bankrupt, and the warehouseman, defendant, 
attempted, in an action of trover, to show that the malt had not been 
remeasured which by a usage of trade was necessary to pass the 
property, and that the property therefore passed to the owner’s 
assignees. Lord Ellenborough said : “Whatever tlie rule may be 
betsveen buyer and seller, it is clear that the defendants cannot say 
to the plaintiff, ‘the malt is not yours’ after acknowledging to hold it 
on his account. By so doing they attorned to him, and I should 

1 Acme Wood Flooring Co. v. Suther- Thompson, 3 Moo, I A. 422. 

land ImiiH & Co,, (1904) 9 Com. Cas. 5 Stock v. Inglis, 12 Q. B. D. 564, appio- 

170, in 10 App. Caa. 263, H. L.: Brown 

2 Ibid. See also Ireland v. Levingston, v. Hare, 27 L. J. Ex. p. 377. 

L. R. 6 H. L. p. 406. 6 Philips v. Blair & Martin (1801) 4 

8 Be Cook, Exp. Rosevear. China Clay Paton, Scotch Appeal Oases 266. 

Co., 11 Ch. D. 660. 7 (1810) 2 Camp. 344, U R. B. 724- 

4 Per Lortl Brougham in Oowasjee v, 
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entirely overset the Meenrity of mercantile (lealins:'^ were I now to 
suffer them to (‘ontest Ills titU‘/' 

(3) In Biiddh^ '*. Oreen^ there was a sale of slates lying at a 
named wharf, i'lO to be ])«i(i as adejmsit and the rest of the price 
to be paid and the hdates removed on tlie ‘J3rd February. Payment 
was made on the 24th Fehrnary, and a delivery order was signed hy 

"the seller and given to the plaintiff’, (hi the Bid March the original 
seller of the slates stopped them, as it turned out, wrongfully, 
and the whariinger refused to deliver them to the plaintiff when 
he presented the delivery order on the bth Mandi Tlii.s is no 
delivery. 

(4) Sale of goods to be delivered in tlie last fortniglit of March. 
Delivery is tendered at 0 p. M on Mar'di Bl. It is a question of 
fact whether this IS a leas'Uiahle hour [f it is not, there is no 
delivery, and the buyer junv reqndmte‘‘^. 

(f)) Where theie IS sjib' ol gooils for iv‘ad,\ mniiey and tlie 
sellei packs them u)) in tin' hu\ei's b(>\(‘saii(i in tlie hii.\er*H )U’esen(*e, 
but tiiey remain in the seller’s premise's, there is no deliver) \ 

37. (!) Where the seller delivers to the buyer a 

quantity f)f goods less than he contracted to sell, the 
buyer may reject them, but if the buyer accepts the 
goods so delivered he shall pay for them at the contract 
rate. 


(2) Where the seller delivers to the buyer a quan¬ 
tity of goods larger than he contracted to sell, the buyer 
may accept the goods included in the contract and reject 
the rest, or he may reject the whole. If the buyer accepts 
the whole of the goods so delivered, he shall pay for 
them at the contract rate. 

(3) Where the seller delivers to the buyer the 
goods he contracted to sell mixed with goods of a diffe¬ 
rent description not included in the contract, the buyer 
may accept the goods which are in accordance with the 
contract and reject the rest, or may reject the whole. 

(4) -The provisions of this section are subject to 
any usage of trade, special agreement or course of 
dealing between the parties. 

Delivery of wrong quantity—analogous law. 

This seotioii is based on set'titm BO of the Englisli Act (See 
Appendix). Section 119 of the Indian (Vmtiact Act (.‘^ee Apiiendix) 
provided lor the case of a seller sending to the buyer goods not 

1 (3857) 27 L. J. Ex. 33, 114 K. ll S91. fled fly Miifl-sectiori (4)]. 

2 startup V. Macdonald (1843) 6 Man. A 3 BouJler t. Ainott (1838) 1 CT. AM. 

D. 69B, 64 ll H. 810, Ex. C'li. (as modi- 833. 
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ordered with goods 03 ‘dered. The present section 'is more compre¬ 
hensive. It provides for three different contingencies, viz., (l) the 
delivery of a quantity less than that contracted for; (2) the delivery 
of a quantity more than that contracted for; and (B) the delivery of 
goods contracted for along with goods not of the contract description. 
These provisions are, however, subject to any usage of trade, express 
agreement or coarse of dealing between the parties. 

Sub-section (1)—short delivery. 

As a general rule, “every contract for a certain quantity of 
goods is pvhna facie an entire contract for that quantity and so 
delivery of anything falling shoit of the specified quantity will not 
constitute sufficient delivery^ ” Subject to the rule de minimis non 
curat Ic,f\ the seller does not fulfil Jus contract by tendering less 
than the stipulated (luantitv and cannot call upon the buyer to accept 
it and equally the buyer eauuoj (-all for delivery of anything 
f-i. it of tlie full (juaiitity unless lie m pre})ared to accept the vvhole^. 

The court applies the ma.cim dc minimis non curat lex where 
the deficienc> is negligible^ 

If the ( outract is an eutiic contract for a specified quantity to 
he delivered in paicels fiom tune to time, the hu>er may ridurii the 
parcels first delivereil, jf tin* latei deliveries ai’c not made, for tJie 
contract is not peifunned b\ the seller delivering less than the 
qiiantit) sohl^ fl tlie c(>nt!iict is entiie neither parts can claim 
perfonnanci' of a part uiib'ss the contract su provules’. 

In effect the tender o{ a less quautilx by the seller amounts 
to a new offer inasmuch as the hnyer must accejit and jiay for or 
reject the \\ hole of tlie amount tcndenMi , he cannot accept part 
and reject tlie rest^ unless imleed the seller aiupiiosces in such a 
course, which would amount to an ac(‘ci)tarice 1)\ him of a connier 
offer by the l)u\ ei. 

It is oiien to the bii>er to waive liis light of rejeidion and 
accept the goods, and in sucji a cast*, lie is lialde for tlie value of 
the goods, measured at the <*ontiact rate (which is deemed to be an 
index of tin* leasomdiie valiu*)' lint bv accepting the lesser 
quantity, the bu) er is not preclinled h'om smug for damages on the 
ground of sliort dellveiwNu’ claiming a proportionate refund where 
he has paid as for the whole of the quantity contiactcd for^ In 
Beck V. SzymaJWicskf^ the contract was for the sale of a quantity 


1 Mersey Steel Co. v. Naylor (1884) 9 A 
0. 434 ; Ilailand \ Burstall, (1901) 84 
L. T. 324. 

2 Kingdom v. Cox (1848) 6 C. B 522, at 
p 626. 

8 Jackson v. Kotax Motor Co. (3910) 2 
K. B. 937, C. A. ; Harlftiid n. Biiistall, 
supra. 

4 Oxeiidalo V. Wetlierell (1829) B. A C 
386, St pp. 387-388, per Parke J.; 33 
B. B 207, 208. 209 ; See also Colouial 9 
lufl. Co. of N. Z. V. Adelaide Marine 
Ins. Co (1886) 12 App. Cas, 128, at pp. 10 
188,140 ; Harland v. Burstall, supra 


5 See neuter v. Sala (1879) 4 0 P. D, 
239. 

6 Champion v Short (1807), 1 Camp. 
53,10 B. It. 691. 

7 Bragg v. Cole (1821) 6 Moore (0. P.) 
114 ; Slnpton v. Casson (1826) 5 B. & 
C. 378 ; Harland v. Burst all, supra. 

8 Beck V. Szynmnowski (1924) A. 0. 48, 
H. L.; OorriHOii v Perrin (1857) 2 0. 
B. N 8. 681,109 B. B. 8.30 
Behrend v. Produce Brokers, (1920) 3 
K. B. 530. 

Supra, 
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of sowing cotton to be accepted and paid for and to be deemed 
in all respects according to the contract unless objected to within 14 
days after delivery. Later the cotton was found to be less than the 
stipulated quantity. It was held that the condition applied to 
quality, not quantity, and the buyer was entitled to damages for 
short delivery. He might still have been so entiiled, even if the 
condition had applied to quantity (per Lord Wrenbury, at p. 52). 
The buyer by accepting when he is e)ititled to reject waives 
the condition but may still treat the breach of it as a breach of 
warranty.^ 

Where goods have been rejected for short delivery or excess 
delivery, it is open to the seller to make, within the time limited, 
another delivery in conformity with the contract.* 

In Behrend v. Produce Brokecfi Co.^ there were two conti'actvS 
for sale of cotton seed to be shipped in Alexandria and delivered in 
London to buyers’ craft alongside payment to be in London in 
exchange for shipping documents Ihirt of the seed was delivered 
in London after payment by the buyers. The ship tlien left for 
Hull with the rest of the seed in order to discharge other cargo She 
returned to London in a budnight, and the balance of the seed was 
tendered to the buyers, but they refused to accept it; liehl that eacli 
parcel of the goods was indivisible and that when the delivery had 
begun the buyers were entitled to receive the whole quantity before 
the ship left the port that they were entitled to keep the seed 
actually delivered and to be re]iaid the price of the balance. 

In Champion v. ShorP the defendant ordered of the plaintitf 
half a chest of French plums, two liogsheads of raw sugar and 100 
lumps of white sugar. Only the raw sugar and plums were delivered. 
The defendant accepted the plums hut refused to pay for the raw 
sugar, as the white sugar had not been delivered, held, that by 
accepting the plums the defendant had consented to a new contract 
for the plums and the raw sugar, and must pay for both. It follows 
from the principle of this case that had the ])laintitf acquiesced in 
the defendant’s refusal to pay lor the law sugar, the new contract 
would have been confined to the plums only. 

Contract for purchase of .‘hOOO tins of canned fruit from 
Australia to be packed in cases of each containing .HO tins. When 
the goods are tendered m London a substantial part is tendered in 
cases containing 2A. The buyer may i eject the whole^ 

Sub-section (2)-“delivery in excess of contract quantity. 

This sub-section relates to excess delivery. If more goods 
are sent than the purchaser agreed to buy, he may refuse to receive 
any portion of the goods so sent, and is not bound to incur risk 
or trouble in selecting .some of the things and sending back 

1 Of. Barker Junior & Co, v. Agius Ltd. See also per Wright J., Barrow v. 

(1928) 43 T. L. B. 761, 33 Oora. Oas. Phillips, (1929) IK. B. 674, 98 L. J. 

120 and 8. 13 (2). K. B. 198. 

2 Borrowinan v. Free, (1878) 4 Q. B D. 4 1 Camp. 63. 

500. 5 Moore & Co, v. Landaner A Co. (1921) 

8 (1920) 8 K. B. 680 ; 90 L. J. K B. 143; 2 K. B. 619 (0. A). 
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others* ; still more is this the case where the superfluous goods are 
not of the quality ordered^. In Ounliffe v. Harrison^ 10 hogsheads 
of claret were ordered and the seller sent 15. The buyer was held 
entitled to reject the whole. “The delivery of fifteen hogsheads, 
under a contract to deliver ten is no performance of that contract 
for the person to whom they are sent cannot tell which are the ten 
that are to be his ; and it is no answer to the objection to say that 
he may choose which ten he likes, for that would be to force a new 
contract upon him.” In Hart v. where an order was given 

for two dozen of wine, and four dozen were sent, it was held that the 
whole might be returned. 

In this case also the buyer may reject the wdiole quantity 
delivered, or he may accept the goods included in the contract, and 
reject the excess. He cannot, however, claim to accept only 
part of the contract quantity or of the exces.s, except under a new 
contract^ 

If the buyer accepts the whole ol the goods so delivered he 
must ])ay for them at the contract nltc^ If the buyer accepts the 
greater quantity he cannot afterwards sue for mis-delivery^ 

h\ l^arnisami v, Sahhana^ a under section 119 of the 
Contract Act. the principle that rejection was proper, if there is 
risk or trouble in separating the goods ordered from the goods not 
ordered w^as applied 

The rule of de minimis non enraf Ifx applies also to the case 
of a slight excess delivery. Accoidingly where the contract was for 
the sale of wdieat wdiich, with a limit of variation provided for in 
the contract, might amount to 4,950 tons, and 55 Ih more were 
tendered, hut not charged for, it wa.s held, that the buyer must 
acce])t the delivery.^ The burden ol proving that a breach of 
contract falls wdthin the princiide the tnininns non curat lex is cm 
the party seeking to excuse the breacli*". In Xigers Bros. v. San- 
r/mo/?," 88 per cent of the goods tendered were not “about the 
specification’’: nor commercially within it.s meaning. It was held 
that the buyer could reject the whole. In Barroic Lane, etc. Co, 
V. Phillip^^ it was held that the buyer must have knowledge of the 
quantity delivered before he would be l»ound by any election. 

Sub-section (3j—mixed delivery. 

This sub-section deals with mixed goods and lays down 
that where the seller delivers to the buyer the goods he contracted 

1 Ounliffe v. HarriHou, 6 Exch. 903 ; 20 2n(l Edn., Vol XXIX, p. 127. 

L. J. Ex, 325 ; Dixon v. Fietcber, 3 M 6 Ibul, p. 128. 

& W. 146 ; Bylande v. Kreitnian, 19 7 So hold by Acton, J in Gabriel Wade 
0. H. N. 8. 851; Harl v. Mills 15 M. & & English, Ltd. v. Arcos, Ltd. (1929) 

W. 85 ; 15 L. J. Ex. 200 ; Jugal 34 L. 1 L. Bep. 306. 

Kosbwar v. Kishuri Lai A. L K. 1924 8 (1927) M. W. N. 649 -105 I. C. 613— 
Pat. 169-74 I. 0. 923. A. 1. R. 1927 Mad. 880 

2 Levy v. Green, 1 E. & E, 969 ; 117 R. 9 Shipton Anderson & Co. v. Weil Bros, 

R. 552, Ex. Oh. (1912) I K. B. 574. 

3 Supra. 10 Ranaasen & Son v. Arcos, Ltd. (1932) 

4 16 M. & W. 85, 15 L. J. Ex. 200 ; 71 R. 87 Com. Oas. 291, 0. A. 

R. 578. 11 (1901) 1 K. B. 608, 

5 See also Halsbury, Laws of England, 12 (1929) 1 K. B. 674, 688. 
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to sell mixed with goods of a dijffereiit description not included in the 
contract, the buyer may accept the goods whicb are in accordance 
with the contract and reject the rest, or may reject the whole*. 

Section 119 of the Contract Act limited the buyer’s right to 
reject to cases where “there is risk or trouble in separating the 
goods ordered from the goods not oidered.’' This w'as based on 
the case of Levy v. G/wn^ in wdiicli there was sale of certain 
articles of China. The seller packed with them other articles of 
China, which had not been ordered and were (dearly distinguishable 
and sent them to the buyer. It was held that the buyer was entitled 
to reject the whole. 

Thus under the old Act the l)u>cr’s right to reject the goods 
w^as limited. This siib-section modifies the law in lavour of the 
buyer. Under the pre.sent law the bii>cr is not bound to accept 
the goods, however easy it may he to .sepai'ate tlie goods which aie 
contractcul to be sold from th(‘ others, for 'nicxed with” means no 
more than "accompanied hy.^” 

Where a contractor for the snjijdy o[ coal sent coals partly 
according to contract and partly not. and mi.ved them all together in 
delivery, it wa.s held that the whole fpiantity so deliveied must he 
considered not according to contract.'* 

Where articles are added f(*r pnr])Oses of packing, is it a 
mixture ? Ajiparently not. 

In PauJv. Pint' th ere was a .sale of “the cargo oi maize shi])])pd 
per Ss. Rijn consisting of about 2,813 Frerudi tons, or wdiat steamer 
carries as per bill of lading.” The ship was load(‘(] witli maize of 
the contract quantity hut in addition to it thoro was on hoard 58 
tons of tobacco which was smuggleil on hoard without the knowledge 
of the seller and which was not mentioned in the bill cd’ lading. Hehl, 
the maize shipiied answeied the descn])tion--“the cargo of maize as 
per bill of lading,*’ ami tlie bu.v(*r could not r<\iect. One of the 
grounds of the tinding of the court i\as that the tohai’co which xvas 
on board was of an entirely ami absolutely diti'erent nature from the 
cargo of maiz(^. and so th(3re mus no possihihiy of confusion betwT.en 
the two. The case was di.stinguished from liorroirman v. Drayton^ 
where liowcver the excess goods w'ere of tlie .same quality, and tli(> 
word “cargo” was given the natural meaning, e. fj. the entire quantity 
of goods boarded ou boai’d a ve.ssel for particular voyage. 

“Description*'““goods of inferior quality." 

The word “description” in section 30 (3) is to he strictly 
construed. Thus where goods of the kind ordered were delivered, 
but some of them were (d inferior qualify, held, that the case was 
not within section 30 (3), and the buyer could not accept such ])art 


1 Hoc WiliiAui V. Agnis (1927) 43 T 1 j. 
K. 751. 

2 (1859) 1 K A E 969. 117 U. U 559, 
Ex. Oh 

3 Muoiti A (Jo. V. Lamlaiior 0921) 1 K. 
H. 78;affiimo(i(mi) 2 K. R 619. C. 
A, supra. 


4 Nicholson v. Bradtiold Union (1866) 
li. K. 1 Q H 620 ; sen nlso Levy v. 
(Ireen, supifl. 

5 (1922) 2 K. B. 360. 

6 (1876) 2Ex. D. 15, followed in Forbes 
V. Tullokeliand (1878) 3 Bom. 386. 
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only of the goods as was according to ’^the "^contract, ’ and reject the 
rest; his remedy is to accept or to reject all*, it would seem that 
in such a case, if the contract' is severable, the sub-section would 
apply*. 

Sub-section (4j -trade usage or special agreement. 

Sub-section (4) declares that the provisions ot this section are 
subject to any usage of trade, siieeial agreement or course of dealing 
between the parties. 

The quantity to be delivered is sometimes stated in the contract 
with the addition of word such as ”aboui” (»r ’‘more oi less” which 
according to trade usage iria> show tliat the seller is to be allowed 
a certain moderate and reasonable latitude in the performance Thus, 
by usage of traile a deliver} order for about the quantity of goods 
sold, from a warehouse nui} )>e valid,^ d’ln' seller may protect 
himself by using the term “more or less,” or a similar expression\ 
Again, parties may agree (hat the (juanlity stated shall be only a 
maximum, in vvliicdi e\ent (he bnver will be bound to a(‘cept less 
than the quanlity slaliMl'. It may be open to the parties to show 
that ill a parlicular trade or market cci'tam qualifying words have 
got ])articular s])eouil lIiealllngs^ 

The (‘Oiitract may itself provide certain limits of permissible 
variation which*!must lie strictly observed^ 

The quantity contracted for under a contraid of sale of goods 
may sometimes be de(erimned by reference to aj particular standard 
(c, g.) a lot of gor^is lying at a wai(dious(‘\ 

Where A agi’CMsl to stdl B all tlic icd puie sparts manufactured 
by bun ’‘say about GOO” out of a p irticular lot a tender of 4% was 
held to be a tiroper performance'. The word “cargo” is a word of 
reliable meaning. a(‘cording as it ocems in a liiartei' parry, a policy 
of insurance, or a contiact o[ .sale*'*. 

It h as been held (bat (he natural meaning of “cargo" is the 
entire quantity of goods loaded on board a vessel on a particular 
voyage*\ In a contract for sale of the remainder of a cargo “more 
or less” 5,100 (juartm's of wheal, (he buyer was held bound to accept 
5,970 (juiirlers which were touml to remain**. 

Similarly, jn a contract of sale of “*200 tons 5 per cent; more or 
less, the buyer u as held bound to accejit lOOtons*^ and tlie seller liable 

1 Aitken, Campbell A ^Co v Boallen, hupplunl wero consntorably in excess, 

(1908) ScbH, ('as, 490 8 Tancroad v. ^Steel Co. of Soottaiid, 

2 See Chahnons, Sale o( Goudb Act, 11th (1890) 15 A C. 125 

Edn., p. 95. 9 Mc'Conuoll v. Murphy, (1873) 5 P. C. 

8 Moore v. Campbell, (1851) 150 E K. 20h 

467 :102 H. H 601. 10 Colonial Ins. Co of N. v. Adelaide 

4 Ko Thornett & Fehr & Ynills (1921) 1 Marjne Ins. Co (1886) 12 App. Cas. 

K. B 219. !See Me’Conrnll v. Murphy 128, at p. 129. 

(1878) L. K. 5 P. C. 203. 11 Borrowmau v Drayton (1876) 2 Ex. D. 

6 Moigan v. Gath, (18(55) 159 E. U. 726 : 15 ; Kreuger v. Blanck ( 1870) L. E. 5 

140 K. U. 714. ExcU. 179; Foibes v. Tullockchaud 

6 Sociotie Anonyiue Co. v. Scholetield (1879) 3 Bom, 38(5. 

(1902) 7 Com. Cas. 112. 12 Hanison & Micks Lambert Oo., re 

7 Payne v. Lillieo, (1920) 86 T. L R. (1917) 1 K. B. 755. 

569; 2 per cent, more or less; the 1.3 Re Thornett A Febr & Yoilia Ltd., 
buyer could reject when the goods supra. 



360 


THE IHDUN SALE OE OOODS ACT 


[See. 37 

for non-delivery of 190 tons. The contention that the phrase ‘*6 
l)er cent, more or less” operated only to recover accidental or un¬ 
important variations from the quantity stated in the contract, was 
not accepted. The quantity speeifid is taken, in such cases, as 
representing a more anticipatory estimate. But if the term used is 
“not lose than” it is taken as an absolute contract for delivery of the 
mimmumh 

In Tehbith /hm v. Smith^ there was sale of “quantity of 
salved Australian basils estimated 8/10 tons at a certain price per 
lb ”, but the seller failed to deliver more than G tons 3 cwt. and 2 
gr. Held, there was a sale of a specific balance of goods which had 
been salved from a wieck and the seller was not bound to deliver a 
minimum quantity of 8 tons. Where the seller agreed to sell all 
the naptlia he might make during two years, “say from 1.000 to 
1,2000 gallons a month, and the seller delivered 300 gallons being 
all that he made, it was bold that ho was not liable to deliver more^ 
In Doe v. lioicafer iJd.^ there was sale of coal “up to 2500 deep 
quantity 1750/2500 tons.” It was held that the buyers could not 
demand more than 2,500 tons and the seller could not tender less 
than 1,750 tons. In Tancred, etc. Go. v. Steel Company of Scotland^ 
the ]»laintiti'agreed to supply “the whole steel” required for the 
Forth Bridge which also provided that “the estimated quantity of 
steel we undorvStand to be 30,000 tons, more or less.” Held, the 
lilaintilf were entitled to supply the whole of the steel required for 
the bridge, and that their right was not qualified or affected by the 
clause. 

Determination of goods contracted for. 

It IS thus clear that the quantity of goods contracted for is 
determined by the construction of the contract Such quantity may 
be specified by reference to jiarticular circumstances or a particular 
standard, as for example on entire lot deposited in a particular 
w'arehouse all goods manufactured by the seller or requiied by the 
buyer^ if the buyer renders the ascertainment by the standard 
pre.scribed in the contract imiiossiblc the seller is discharged of his 
duty to deliver the goods^ if, in such a case, a specified quantity 
IS also mentioned with the addition of qualifyingwords such as ‘about’ 
or ‘more or less’ such quantity unle.ss the contract shows that it is 
ma1eria]^ /iiivV represents only an anticipative estimate and 

js not considered a term of contract.^ Such an estimate, however, 
may be taken to specify a minimun quantity contracted for^*’. Where, 
however, the quantity is not specified by reference to particular 
circumstances or standard, the quantity of goods mentioned in the 
contract is material, subject, where qualifying words are used to a 

1 Loeming v. Hiiaith (1851), 117 E. R. 4 (1916) W. N. 185. 

884 ; 83 R, R. 448. Biifc see Kahyanjee 5 (1890) 16 A. C. 125. 

Sborrock, (1910) 37 Oal. 834—6 1 C. 6 Tancred, Arrol & Co. v. Steel Co. of 
Exch. 9‘24. Scotland 15 App. caa. 125 ; Wood v. 

2 (1817) 33 T L. R. 508. See Gorissen Copper Mines Co. 14 C. B 428. 

V Perrin as to distinction between 7 Pringle v. Taylor, 2 Taunt, 150. 

“bales” and “packages 8 Bourne v. Seymore, 16 0. B. 837. 

3 G. William v. Daniel, (1835) 2 0, M. & 9 Heyward v. Scougall, 2 Camp. 56. 

R. 61. 10 Deeming v. Bnaitb, 16 Q. B. 275. 
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reasonable latitude*, or where by the terras of the contract, usage of 
trade or otherwise, the qualifying words mean a definite latitude, 
to that latitude®. What is a reasonable latitude is a question of 
fact. 

For more details^ see Benjamin on Sale, 7fh Edn pp. 734-74Q, 
whence the case^^i on these points are collected. 

*38. (1) Unless otherwise agreed, the buyer of 
goods is not bound to accept delivery thereof by instal¬ 
ments. 

(2) Where there is a contract for the sale of goods 
to be delivered by stated instalments which are to be 
separately paid for, and the seller makes no delivery or 
defective delivery in respect of one or more instalments, 
or the buyer neglects or refuses to take delivery of or 
pay for one or more instalments it is a question in each 
case depending on the case, whether the breach of con¬ 
tract is a repudiation of the whole contract, or whether 
it is a severable breach giving rise to a claim for com¬ 
pensation, but not to a right to treat the whole contract 
as repudiated. 

Instalment deliveries—analogous law. 

This sectiou is based ou section 31 of the English Act. Sub¬ 
section (1) is in fact a corollary to the pr<>i>os)tion set out in section 
87(1) and lay.s down that, in the absence of a contract, express or 
implied, a buyer is not bound to accept bv instalments the delivery 
of the goods sold to him. 

It was held in some of the old cases that whore a contract 
provided for delivery by in.stalinents, either expressly or impliedly, 
the refusal by the seller to deliver or by the buyer to accept or pay a 
particular instalment was a breach which went to the root ol the 
contract^ A contrary view was, however, behl in other cases.^ The 
latter view was followed in India also". “The true rule in siudi 
cases is that each case should be judged on its own facts. Sub¬ 
section (2) of section 81 of the English Act gives effect to that 
principle. This sub-section, however, does not contain a full state¬ 
ment of law on the point. It only provides for a defective delivery 
on the part of a seller. In onr opinion the rule ought to apply 
where the seller omits or refuses to make a delivery. We have, 


1 Hewer v. Sale, 4 0. P. D. 239 C. A. ; 
Moore v, Campbell, 10 Exch. 323. 

2 Soeiete Anonyme etc., supra. 

* Aaalogout law. 

Section 81 of the English Sale of 
Goods Act, 1893, which is the same 
as section 38 of the Indian Sale of 
Goods Act, 1980, with the words '‘no 
delivey or” omitted between” “seller’^ 
i^nd ‘^defective/' 


3 Withers V. Reynolds (1831) 2 B. A Ad. 
882 • Iloare v. Rennie 29 L. J. Ex. 79 ; 
Houck V. Muller (1881) 7 Q. B. D 92 

4 Jonassolm v. Young (1863) 32 1^. L Q. 
B. 385, 8imp.son v. Crippin (1872) L, 
R. 8 0. B. 14 ; Freeth v. Burr (1874) 
L. R. 9 C. P. 208. 

6 I. L. R. 4Cal. 252; 9 Mad. 36^ 18 
Mad. 63; 68 P. R. X914, p. 214, 
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therefore, inserted the words‘no delivery or’ after the words ‘the se¬ 
ller raakes’tin sub-section(2)^ 

Sub-section (1)—entire and severable contracts. 

As already noticed, in the absence of a provision in the 
contract or of any usage to that effect the performance of an entire 
contract cannot l)e divided either by the Imyer or seller. If in 
such a case the seller tenders delivery of a part the buyer is not 
bound to accept it, but if he accepts it lie does so as on a new 
contract and must pay for it at the contract rate^. Whether the 
acceptance of a part discharges all tlie obligation of the old 
contract will depend on the terms of the tender aiul acceptance. 
The buyer also cannot claim performance of an entire contract by 
in8talraents^ 

The performance of an entire contract cannot be split up 
without mutual consent. But a contract, though entire, may provide 
that it may be performed bv parts or instalments, p g wdiero deliveries 
are to be made from time to time bv separate instalments either in 
specified quantities or as the seller finds it convenient to do. This 
sub-section lays down that in the absence of an agreement to the 
contrary, the buyer of goods is not bouml to accept delivery thereof 
by instalments^. And conversely, he cannot ('all for an instalment'*. 
Where there is an agreement (which may be either express or 
implied) for delivery by instalments, the contract is not split up into 
separate contracts for eacli instalment: tlie {'ontract is still an entire 
contract for tlie whole quantity, though it is divisible in performance”. 
The seller is, therefore, liable if he fails to make up the tioinplete 
quantity, and cannot recover any part of tiie price’ uul(*ss there be a 
provision tliat instalments are to be separately )mid for. If there be 
such a provision, he may recover the price of any instalment del¬ 
ivered, and the buyer is bound to accept any instalment tendered in 
due course of performance^ though thi.s will not fireclude him from 
rejecting a subsequent instalment, if he is otherwise entitled to do 
so^ and if he wislies so to tlo, In* ma> reject the contract^”. But the 
seller still remains liable to make up the comidete quantity of the 
goods contracted for, though the fact that h(' makes a partial default 
may not justify the buyer in repudiating the confraef. 

In Reuter v. tliere was a sale of ^5 tons of pepper 

October/November shipment. The seller shipped 20 tons in November 


1 Keport of the Special Oonnnittee 7 

5 fl. 37(1). 

3 Kingdom v. Cox, (1884) 5 C. B. 522 

4 Sadasook v. Chaitrnm A. I R 1926 
Cal. 218=88 I 0. 910”29 Cal. W N 8 
808. 

6 Kingdom v. Cox (1848), 5 C. H. 522 ; 

17 L J. C. P.a56. 

6 Mersey Steel Co. v Naylor (1884), 9 9 
A. 0, 434, at 499 ; Honck v. Muller 
(1881), 7 Q. B. D. 92, at 100; Ballao- 10 
tine V, Camp (1928), 129 L. T. 502 ; 
Banesh Das-Ishar Daa v. Earn Natli, 

A. I. B. 1928 Lah. 20=^(1928) 9 Lah. 
148. 


Waddington v. ()hvor, 9KB 614 ; 
Oxendale v. Wetherell, 7 L J. K. B. 
264 ; Burn & Co v. Morvi Rtnte, A. I. 
R 1925 V. C. 188=90 1. C. 52, 

Hi'Rjidt V. Lawrence (1876) 1 Q. B. I). 
344, C. A.; Howell v Evans (1926) 134 
L. T, 570 ; 42 T. L. R. 310 : engravings 
to be HGot as published 
Jackson liotax Motor & Cycle Co. 
(1910) 2 K. B 9.37, 0. A. 

8oo Borrowman v Free (1878) 4 Q B. 
D. 500. <■. A. ; British & Boningtons 
Ltd. V. North Western Cachar Tea Co. 
(1923) L C. 48. at p. 71. 

11 (1879) 4 0, P. D. 289, 0. A, 
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and five tons in December, The buyers were held entitled to reject 
the whole 25 tons. 

There are again contracts in which each instalment is to be paid 
for separately, and a breach {e.g. defective delivery, neglet or refusal 
to deliver) regarding one or more instalments does not necessarily 
discharge the performance of other instalments. Here the contract 
is severable, and each instalment is considered deliverable as if 
under a separate contract. These are frequently termed as instalment 
contracts. It is a question of the construction of the contract in each 
case as to whether an entire contract is to be split up for the purpose 
of performance only or whether there are separate and severable 
contracts. Delivery by instalmentH may also be implied from the 
course of dealing between the parties, from the circumstances of the 
case or from usages of trade. Sometimes the contract specifically 
provide.s that delivery of each instalment is to be treated as under a 
separate contract. 

Wli-ore the contract prAvi<les for each instalment to be paid for 
separately, the Imyer must duly accept nml pay for it, as already 
noticed above, but the c.ontract may still fioni its natiirt*. be entire 
(as in the case of a contract for a book brought out in parts); so 
that the seller’s failure to complete the full delivery mav amount to 
a total failure of consideration, ami entitle the buyer to return all 
instalments that he has received and recover all sums that he has 
paid ; lor wlimi the consideration is entire, bv failing partiallv it 
fails enlirely*. The buyer therefoie is nof. in smdi a case, rele^oited 
to a mere right to sue for damages^ 

An agreement to a<*ccpt delivery by instalments may be either 
express or nia> be inferred from the conduct of the parties and the 
circuiinstances of the case\ as wlien the buver accepts d(‘livery of an 
instalment without objection^. 

In BnuuU V Lawrence^ where there \verf‘ two contracts for 
sale of Russian oats, ‘shipment by steamer or steamers' and payment 
for any shipment to be h\ cash on receipt of shiiiping doiMimeiits, 
it was he](f that the shi])mcnt was intendei] to be in difi'erent 
parcels, and that the buyer was bound to accept thorn as they came, 
if they were in time. 

In Richardson v. Dunn^ there was a sale of 200—800 tons 
of coal to be shipped as early as possible by a named ship or other 
vessel. The named ship was not available and the seller shipped 
152 tons on another ship, informing the buyer that he had done so 
and that he had drawn on him for the price and proposing to ship 
the remainder later. The buyer made no reply to this communication. 
The ship was lost. In an action by the seller for the price it was 


1 Chanter v. Leeso (1839) 6 M. & W. 
698, at p. 702, 61 R. B. 648,! 600 Ex. 
Oh. 

2 See section 39 of the Indian Contract 
Act. 

8 Brandt v. Lawrence, supra ; Jackson 
V. Rotax Motor Co. (1910) 2 K. B. 937. 
C, A.; Colonial jni, Co. v. Adelaide 


Marine Ins Co. (1886) 12 App. Cas. 
128,138 P. C.; Howell v. Evans (1926) 
42 T. L. R. 810. 

4 Tarling v. O’Riordan (1878) 2 L. R. Ir. 
82, C. A. atp 86 ; Bragg v. Cole (1821) 
9 Moo. (0. P.) 114. 

6 (1876) 1 Q. B. D. 844. 

6 (1841) 2 Q. B. 21Q, 
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“Average” 

instalments 


Where 
amount of 
instal¬ 
ments not 
specified 


held that the buyer had impliedly assented to the shipment of the 
smaller quantity as an instalment and was liable to pay for it. 

Such an agreement may be inferred from the nature of the 
contract itself e^g, when it is obvious that the full quantity of the 
goods cannot be delivered in one delivery as, for instance, in the case 
of contracts for the supply of provisions for the army and 
navy^ 

In Barninqham v. Smith^ the goods were to be delivered “at 
the fair average rate of twenty waggons a day”. It was held that 
the rule would seem to be that a deficiency at the end of one unit 
of time may be made up in the succeeding unit, provided that at the 
expiration of any particular time (to be determined by the jury) there 
is no obvious deficiency in the sum of the instalments delivered. In 
that latter event the seller will have committed a breacli of contract, 
and the deficiency cannot be made np afterwards by thrusting on the 
buyer the arrears- 

But the word “average’’ has sometimes been ex])lained as 
meaning “about equal monthly quantities.^” 

It has been held under the English law that where the amount 
of the instalments is not specified, the prima facie rule would seem 
to be that the deliveries should be rateably distributed over the 
contract period; but if it can be gathered from the terms oi the 
contract or the cicumstances that rateable deliveries were not inten¬ 
ded, it then becomes a question for the jury whether the tender of. or 
demand for. delivery is a reasonable one*. 

In SimffOJi V. (fOrachan(f there was a contract for the delivery 
of 7600 bags of castor seeds wdiich were to be shipped “pei* steamers” 
and then the contract stated that “2500 bags in December, etc., 
terms cash on delivery, etc.” The seller on the 121 h December 
tendered 1690 bags arriving by a particular steamer but the buyer 
refused to accept the same as being less than 2500. On the 17tli 
December the seller tendered 810 bags being the balance and the 
buyer refused to ac.cept the same on the same ground. IJcld, that 
the tenders were in terms of the contract and tlie buyer was bound 
to accept the same. “That .so far as 2500 bags to be delivered in 
December, having been shipped by “steamers,” wdiich I think, clearly 
means shipped by anv number of steamers, provided that the instal¬ 
ment sent by each steamer is a reasonable one.^^” 

If delivery of an instalment is postponed by mutual consent then 
the seller should have a reasonable time to deliver the balance.’ 


1 Colonial Insurance Co. of New Zealand 
V. Adelaide Insurance Co. (1886) 12 
App. Cas. 128. at pp. 138-139 ; P. C 

2 (1874) 31 L. T. 540. 

3 Ireland v. Merryton Coal Co. (1894) 
21 8. C. 989, See also Benjamin on 
Sale, 7th Edn., p. 753. 

4 Oalaminus v. Dowlais Iron Co. (1878), 
47 L. J. Q. B. 675: equal monthly 
deliveries could not always be pre¬ 
sumed. Brandt v. I^awrenoe, supra ; 


Wright, Stephenson & Co. v Adams & 
Co (1908) 28 N. Z. L. R 193 (“portion 
each month”); Coddington v. Paleo- 
logo,(1867) 2 Ex. 193 (Delivery should 
be in reasonable instalments ; Barnin- 
ghatu V. Smith, (1874) 31 L. T. 540. 

6 (1883) 9 Cal. 473. 

6 Per Garth C J. at p. 478 

7 Tyers v. Rosedale, etc. Co. (1876) L.R 
10 Ex 196. See also Bowes v. Shand 
( 1977 ) 2 A. C. 455 
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Severable contract—sub-section (2). 

A contract may provide for delivery by instalments, and 
payment for each instalment, and be of such a nature that each 
delivery is really like a delivery under a separate contract, to be paid 
for separately. This sub-section lays down that in the case of such 
a contract it is a question of fact whether the failure to deliver or 
the defective delivery of any instalment is tantamount to a repudiation 
of the whole contract, or whether it gives rise only to a claim for 
compensation, and not to a right to treat the whole contract as 
repudiated, Thus, in the case of such a contract, as a general rule 
the seller must deliver instalments according to the contract and the 
buyer accept and pay for them\ but in the case of a failure by either 
party to fulfil his obligations in respect of one instalment, ‘’the parties 
may well be assumed to have contemplated a payment in damages 
rather than a rescission of the whole contract,*’ or the breach may 
occur 111 such circumstances, or be of such a nature, as to amount to 
a repudiation of the contract entitling the other qarty to put an end to 
it pursuant to the provisions of section 39 of the Indian Contract Act. 

Sub-section (2) of section 38 ajiparently applies to cases where 
the contract is divisible but not absolutely independent of each 
other. Jt has no application to contracts which are entire or single 
though for the sake of convenience the performance may be effected 
by instalments. In such cases breach with regard to one instalment 
amounts to a breach of the contact. 

Where goods are deliverable by instalments, and the price of 
each instulinent is not payable separately, although it may be calcu¬ 
lated with reference to separate portions of the goods, the buyer 
may reject any instalment delivered if the full quantity of the goods 
be not made up^ but if he accejits any of the goods or deals with any 
of them as owner he must pay for them at the contract rate^ He is 
also bound to do so if he retains them beyond the time appointed for 
complete delivery or beyond a reasonable time where no time is 
fixed for complete delivery\ Where the price is payable only after 
full delivery, or where no time of payment is specified, which amounts 
to the same thing, a full delivery by the seller is a condition prece¬ 
dent to the payment of any part of the prii'e” and if the buyer has 
not appropriated the goods so as to make him liable for the part 
delivered at the contract rate as above, the mere acceptance by him 
of an instalment is not a final acceptance of it®, barring his right to 
treat the contract as repudiated if the seller fails to make the full 
delivery’. 

Where a quantity of goods is deliverable by instalments which 
are to be separately paid for, the buyer is bound to accept and pay 
for each instalment which is tendered in due course of performance\ 

1 See, for instance. Howell v. Evans 5 See Chanter v. Leese, 5 M. & W. 698, 

(1926) 134 L. T. 570. Ex. Ch. 

2 Oxendale v. Wetherell, 9 B. & C 886 ; 6 Per Alderson B in Hardman v. Bell- 

Colonial InsnranoG Co. v. Adelaide bouse, 9 M. & W, 696 (600). 

Ins, Co. 12 App. cas. 128 (138) P. C. 7 Halsbury, lat Edn., vol. 25, p. 218, 

8 Nicholson v. Bradfleld L. R. 1 Q. B. note (a); 2nd Edition vol. XXIX. 

620. 8 Brandt v. Lawrence, supra ; Reuter v, 

4 Oxendale v. Wetherell, supra; Wad- Bala, supra ; Howell v. Evans (1926), 
dington v. Oliver, 2 B. & P, 61. 134 L. T. 670. 
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But a mere refusal or failure by the buyer to pay for one or more 
instalments, unaccompanied by any other act, does not seem to amount 
to a repudiation of the contract by the buyer^ Mere request for 
extension of credit similarly does not seem to entitle the seller to 
rescind^. Even insolvency, by itself, does not entitle the seller to 
rescind^ though he may refuse to deliver, unless he is paid for instal¬ 
ments already delivered, and receives cash for subsequent instalments^. 

As in other cases, all the circumstances will have to be consi¬ 
dered in determining whether there has been a repudiation of contract 
and whether or not the buyer intends to carry out the contract 
further. In Withers v Reynolds^ the defendant agreed to furnish 
the plaintiff with wheat straw, sutticient for his use as stable-keeper, 
from October 20. I82D, till June 24, 1880, at the rate of three loads 
in a fortnight, ‘ at 88s. per load for each load of straw so delivered on 
his premises from this day till the 24th of June, 1880.’’ The plaintiff’ 
being in arrear for several loads, paid the defendant for all the loads 
except the last, saying: “You may bring your straw, but I will not 
pav you on delivery as under the contract I ought to do. L will 
always kec}) one bundle of straw in liaml so as to have a check upon 
you.’^ It was held, that he had shown an intention to repudiate the 
contract, and that the seller might treat it as at an end. Here the 
])laintiff was bound to pay for eacdi load on (ltdiver>. and as he had 
expressly said in effect that he would not pav on delivery, the 
defendant was not bound to continue the supply. 

The buyer might be putting forward some grouml in good faith 
for failing or refusing to pay and this will have to be taken into 
consideration for making any inference. 

When does breach amount to repudiation ? 

Though as a general rule breach wnth regard to a particular 
instalment does not amount to a repudiation of the contract, a delib¬ 
erate lu'eacli of a single provision of a contrac-t may, under speiual 
circumstances, and particularly if the provision be an essential one, 
going to the root of the contract, amount to a repudiation oi tlie whole 
bargain. “The rule of law” says Blackburn, “is that where there is 
a contract in which there are twm parties, eacli side having to do 
something, if you see that the failure to perform one part of it goes 
to the root of the contract, it is a good defence to say, ‘I am not 
going to perform my part of it when that which is at the root of the 
whole and the substanlial consideration for my performance i.s 
defeated by your misconduct*.” In this case there was a contract 

1 8eo Freoth v. Bun* (1874) L, R. 9 C. 3 Of. section 64 and notes thereunder. 

P. 208 ; Mersey Steel & Iron Co. v. 4 See section 47 and notes thereunder. 

Naylor Bonzon & Co (1881) 9 App. 6 (1831) 2 B. & Ad. 882, 36 R. R. 78i; 

Ca». 434 ; Payzu Ltd, v. Saunders cf. Burn & Co. v. Morvi State A I. R. 

(1919) 2 K. B, 581, C. A.; Stoinborger 1925 P. C. 188-=30 (^al. W. N. 146—90 

V. Atkinson k Co. (1916) 31 T. L R. I. C. 52. 

110 ; Sooltan Chand V. Schiller (1878) 6 Mersey Steel & Co. v. Naylor Co. 

4 Cal. 262 ; Simson v. Virayya (1886) (1884), 9 App Cas. 434, at p. 443 ; 

9 Mad 359 : Bandar fiingli v. Krinhna Muoro A Co. v Meyer, (1930) 2 K, B. 

Mills Co. 63 P. H. 1914 ; Ramdeo v. 812, at p. 832 ("each delivery to bo 

C«swm Mamoojoe (1893) 21 (-al. 173. treated as a separate contract and 

2 In re Phoenix He&senier Steel Co. failure to give or take delivery sball 

(1876) 4 Ch. Div. 108, C. A.; Hash not cancel the contract as to future 

Behary Shahav. Nnttaya Oopal Nundy deliveries”). 

(1906) 83 Cal. 477. 



Sec. 38] 


BllEACH AMOUNTING TO HEPUDUTION 


357 


for the sale of 5000 tons of steel, to he delivered 1000 tons monthly, 
commencing from January, 1881, payment within three days after 
receipt of shipping documents. It was lield (hat payment for a 
previous delivery was not a condition precedent to the right to claim 
the next delivery, and that the postpunment of payment lor the goods 
delivered under a bona fide mistake (r/;. asking (he seller (o obtain 
an order from court before payment could be made as an application 
for winding up was pending against the seller) did not indicate an 
intention to repudiate tluMioidract so us to ndcase the sellers from 
further jicrforiuanee. Hut in EMhe Vole ^^feel Co. v. Blaine Inn. Co} 
where the contract expressly pioMded that the payment tor each ins¬ 
talment should be made on due ilate as a condition precedent to further 
deliveriCvS, it was held tiuit uoii-paMiient of one instalment jiistitied 
refusal to make any furdier deiivtnies. In Pa^.iii iJd v. iSaunden} 
failure to make punetua] pa> nient hu’ (lie iii>( lust.dnient was held 
not to amourd (o a repudiaiion of the contrmd. nor did it go to the 
root of the contract \\\ Hash Behavij \. Xnfiija^ theie were two 
contracts. It was ludd (liat triiluH* to takcdeli\ery uiidfT the first 
contract did not justify the seller in lescinding the second 
contract. 

Where the sellei continued to deli\er after default by buyer to 
pay and then I’epiidiated tlic (‘ontract. it was held (liat tiieie w^as 
ae(juiescence on (be pari of the seller ni the continuaire of the 
contract and he could not repmiiateA In Freeth v. Bnii’\ the defend¬ 
ant contracted to soil to the pUuntiiK tons of pig non, half to lie 
dediveied in two, leinainder in four weeks. ]>n\ment net cash fourteen 
da.VH after dcliverv of each jiarcel. d'he delivery of the Hrst parcel 
of 125 tons was not completed for neail} six months, lu S)ute of 
repeated demands by the jilaintifl’^ Tlie iilaintitfs thereujmn refused 
to pa.v for it, (*noneousH claiming to set the debt against any 
possible liability of tlie dcfmidant, but th‘\\ still ui’gml delis (*r> of 
the second jaircid. J’lic defmidant trcntc<l (lie refusal to ]mY as an 
abandonment of the contract, and declined to deliver any more. The 
price <d the iii'st paiccl w’as nltimafel> jiaid, and it was not suggested 
iliai the plaintiffs Avere unable to pay. Tlie idaintiffs sued for the 
non-dell very of the seiumd paicel. 

//c/r/, that the refusal to pay was not, under the ejrcumstances, 
sufficient to justify the defendant iii treating thecontract as abandoned 
by the plaintiffs, and he was lialilc for noii-delivery of the second 
instalment. 

Coleridge C. J., said : 

“In cas(!8 o{ (Ins sort. wIh'H* tJu- qiieMiun is wlieihcr the one paity is set free 
by tlie actum ot tlu othei, tlic real matter lor consuieiation us whether (lie acts or 
coiulucl ol tht' one Uo oi do imt amount to an intimation of an tnientinn to abandon 
and altogether to irfnne ppiformance of the continct 1 Miy this in order to explain 

the ground upon which 1 think tlie decisions in Ihese cases must rest. I think 

it may be taken that the (air result of them i8 a.s I ha\e stated. Now, non-pay¬ 

ment on the one hand, or non-delivery on the other, may amount to such an act, or 
may ho evidence for a jiiiy of an intention wholly to abandon the contract and set 
the other paity tree.” 

4 Sunclar Singh v. Krishna Mills Co.3J 
P. B, 1914==23 I. C. 91. 

6 L. K. 9 0. P. 208 ; 43 L. J. 0. P. 91. 


1 (1901) 6 Com. ORB 33. 

2 (1919) 2 K.B. 581. 

8 (1906) 33 Oal. 477. 
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In Maples Flock Co, v. Universal Furniture Products', the 
Court of Appeal in applying tlie sub-section laid down two tests, viz, 
(i) tlie quantitative ratio which the breach bears to the contract as a 
whole and (//) the degree of probability that such a breach will be 
repealed. Thei-efore, it is always aquestioii depending on the contract 
and the c ire urns tan cOvS of the c;ase whether the breach of contract is 
a virtual repudiation of the contract in tola or a severable breach of 
a part only such as to give rise to a claim for compensation*. 

On the question whether a partial breach is a repudiation, the 
principle stated b) Lord Coleridge in Freeth v. Btirr was accepted 
as the true test and Lord Selborne observed^ 

“You inubt look at fho aotual ciiomnstaufob ot the cabO iii order to see 
whether the one paity to the cooliaot is relieved tioin itn further perfoiinanee by 
the euiiduel ot the other. You must examine what that eonduot 18 , so as to see 
whether it amounts to a reouneiatiouto an absolute letusal to perfonn the contiact, 
piich as woulii Binoiint to « tesiMssmii it he had the powm to lescmd. and whether 
the other party may accept it as a leason for not pm'toiming his part” 


In Dominion Coal Co, v. Dominion Iron Bteel Co / the coal 
company agreed to supjtiy tlie steel company with “ all the coal the 
steel company might require lor use ni its work,” and all the coal 
suiiphed “should be freslily mined and of the grade known as nin-of- 
mine, reasonably free liom stone and shale.” After the contract had 
been carried out for some time, the steel company then requiring 
80,000 tons a month, lod car-loads were rejected as not according to 
contract, the steel company wuntiug to the coal company that “the 
coal contained an undue percentage oi shale ami slate and sulphur, 
and was unsuitable for their requirements and was not in accordance 
with the contract,” and the coal company was notilied that all coal 
deliveied must be fnvsh mined lun of mine coal suitable for the steel 
company's purposes To which the c.oal company replied: “Your 
conduct in refusing to accept delivery of coal furnished and to be 
furnished constitutes a clear repudiation on your part of your obliga¬ 
tions under the contract, and renders further pertormance on our 
part imposHible, VVe, therefore, formally notify you that the contract 
mentioned is at an end.” 

Held, that the C(»al delivered was not acmu'ding to contract and 
was rightly rejected, and that the coal coiixiiany was not entitled 
to repudiate the contract, but that the steel company were entitled 
to repudiate it. Here the buyers committed no breach, and therefore 
the seller’s repudiation was wrongful. 

In the case of a contract for the sale of goods to be delivered 
in stated instalments, in the absence of anything to the contrary in 
the contract, the tests to be applied in deciding the question whether 
the breach of the contract, is a repudiation of the whole contract, or 
whether it is a severable breach giving rise to a claim for comp¬ 
ensation. but not to a right to treat the whole contract as repudiated, 
are firstly, the quantitative ratio which the breach bears to the con- 


1 (1934) 1 K. B. 148. 3 9 A. C., at 438 ; 53 L. J. Q. B. 497. 

2 Taylor v. Oakeh, (1922) 127 L. T. 267 ; 4 (1909) A. C. 293 ; 78 L. J. P. o. 116 
(of.) Mmiro, v. Meyer. (1930) 2 K. B. (P. C.). 
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tract as a whole, and secondly, the degree of probability that such a 
breach will be repeated.^ 

In Khetfra Mohan Dey v. Benode Behary^ the conti act was held 
to be a single contract for 300 tons with a subsidiary agreement that 
deliveries were to be made and paid for by two monthly instalments : 
the buyer failed with regard to the first instalment which covered no 
less than one-half at the outset of the contract. Held, it would be 
putting upon the defendant a ditfereiit contract if he were allowed to 
insist upon delivery of the second half. 

fn Volhart Bros. v.Btifnareln^ “shipment at monthly intervals” 
was construed to mean at intervals of one month more or less regard 
being had to the time which it might be reasonable to allow to the 
seller for finding a steamer available for the reiimrod shiinnent. 

Where the stipulation as to the quantity of goo<ls deliverable 
by stated instalments is qualified by the use of some such words as 
about or more or less’ the question whetlier the (jualif\ing words 
applies to the whole quantity sold or to the amount of each instalment 
is a question, solution of which dejieiids on tiie construction of the 
contract itself.^ 

In RaiilaJ J. Kofhari v, Lakhwichand Sri?}iras^ parties to 
a contract agreed to deliver and take loOd bags of corn in three 
instalments of Odd bags mndi When tlie first instalmenl was defanltiMl, 
a suit was tiled in res()e'‘t ol that instalment; wlien the second 
instalment was defaulted, similar action was taken, in respect of 
the tliird instalment when a suit was tiled, it was (‘ontended that the 
cause of action for the second and tliinl suits was the same ami hence 
the third suit was barred by flider ‘J, Hiile 2, f’lvil Fbocedure (\>de. 
Held, that looking t<> the teiuim of the contract, tlie intention of the 
parties and tlie circumstance in that ohiection on similar grounds was 
not taken in the second suit, the causes of action for default oi each 
instalment were separate and that the suit was not barred. 

It may be observed that the rule in English law was originally 
very sirict as is clear from ir////cr.s* Reynolds. In Iloare v. 

Rennie^ flnnck V d/////cr^ it was held in similar circumsiances 

that a failure to deliver or pay for a particular instalment was a breach 
wliich went to tlie root of the (‘oiitracd. But the rigidity of the above 
view wa.s relaxed subsecpientlv, as w'p have already seen, so that a 
mere failure to pay for, or deliver one instalment will not disc'harge 
the seller or buyer from liis obligation.s, unle.ss it amounts to repudia¬ 
tion and reasonably lead.s to the inleronce that similar breaches will 
be committed in regard to subsequent deliveries”. 


t Chnnni Lai Mansa Ram v. Hheo 
Prashad Banarsi Das, 1943 All. .370“= 
210 I C. 66^1. L. R. (1943) All. 752 

2 (1929) 34 (\ W. N. 33. 

3 (1892) 18 Mad. 63. 

1 SocH'f ' Anonymus L’ Indnsinalee 
liuaao-Belge v. Scholetield, 7 Com. 
cas. 114 0. A. 

5 A. I. R. 1938 Rang. 3G4. 

C (1859) 157 E. R. 1083 i 120 R. R. 463 : 
»ale of 2000 tons ; “the thing bargain¬ 
ed for being the whole quantity of 


iron and no less". l^t instalment 
consisting of two-third of the total 
lot used by the buyer. The buyer held 
Ini 11 <1 to ask for other Instalments. 

7 (1881) 7 Q B I) 92: equal instalments 

but the lirst one mneh smaller than 
w’aB. piovuled tor Buyei refused to 
accept Buyer could repu¬ 

diate the whole contract. 

8 See also Millar's Karri Co. v Weddel 
(1909) 100 L. T. 128; Bloomer v. 
Bernstein, (1874) 9 0. P. 688. 
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Effect of breach which amounts to repudiation. 

Where the breach in fact amounts to a repudiation, the other 
party may, as provided by section 60, accept the repudiation and 
rescind, and brin^i his action for dama^jes: and the party in default 
cannot rely on the fact that all conditions precedent have not been 
performed, for instance, that no further goods were tendered by the 
seller\ He cannot also assert that if he had not repudiated, the 
other party would not have been jn a position to carry out his contract. 
In Taylor v. Oolces^ there was a contract for the sale of hatter’s fur, 
deliverable by instalments. The buyers accepted an instalment, 
though owing to some defects in the fur they might, if they bad 
discovered the defects, have rejcted it. Afterwards, for reasons 
unconnected w ith the first instalment, they gave notice that they 
would not accept further deliveries, and no further deliveries were 
tendered by the selleis. y/cAf, that the defective delivery was, in 
the eirciimstancos. a severable breach wiiicli would not have entitled 
the buyoi'8 to resiund the contract and lefuse to accept further 
deliveries, and their conduct w’as a wi'ongfnl repudiation of the 
contract, ft was, therefore, no defence to the huyers to say that if 
they had not rp]uidiated, the sellers would have tendered in the next 
delivery fur of tlie same kind as that which the> had delivered in the 
hrst instalment, and the buyers would have been entitled to reject it. 

ix\ Miliar's Karri ami Jarrah Co. \VrddrV\ on a contrnct. 
for the sale of liliie gum timber (.lebverable b>' two shi[)inents, wboi’e 
tlie first instalment was not according to tlif* ('ontiact it was held 
that “if a partial lireueli is of sindi a kind, or takes place in such 
circumstani'es, as reasonably to fend to the luferiOice that similar 
breaches will be committed in relation to sulmeqneiit deliveries, ilie 
whole contract may then and there bo regarded as reimdiatod, and 
may be rescinded,” whetber the breach be in tiayment by the buyer, 
01 delivery by the seller. It svaa also poinfiol out that a repudiation 
may be inferred from acts, notwithstanding that the party committing 
the breach conteucie<l “that he was [)erforming flie contract, and might 
in fact be intending to perform tlie remainder of it. In that case 
there was a contra<’t for the sale of 11<)() pieces of timber to be 
delivered in two instalments, jiayments to ho made against delivery 
of shipping documents 'rhe s}iip]»iiig documents in resiicct of both 
shipments arrived before the arrival of the goods and WT.re duly 
taken up by the buyeis. Wlien the first instalnienf ainved the buyers 
examined the timber and found it tf» be of very inferior quality and 
refused to accejit it and demanded the money hack intimating their 
intention to refu.se to fake the sfcnnd shipment upon the ground that 
the first shipment was su li a depaifure from the contract as to 
justify a refusal to accept either instalment. It was hebl that from 

the circumstances an inierence conld be drawn that the second instal- 
-wowX^i'iWVftWiV wvd Vi\\ym\vere ^ustifted \n rfe’pwdtabv&g, 

the whole contract. 

The existence ef a clause which freqnentlv occurs in such 
contracts, that each delivery or shipment shall bo treated as a separate 


I Cart T. Amberg.te By. Oo. (1851) 17 
Q. a 1S7, 85 a B. 389; Bepley v. 
MoClnre (1850) 5 Bx. 140- 


2 (1922) 127 I,. T. 267, 0. A. 

3 (1909), 100 I., T. 128; 14 Cow. C»«. S5. 
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contract, and the failure to give or take any delivery or shipment 
shall not cancel the contract as to future deliveries or shipments,” 
will not suffice to deprive the other party of his right to rescind*. 

Breach in respect of one instalment discharges contract with 
respect to that instalment. 

The efiPect of a breach by either party in making or taking 
delivery of an instalment is to discharge the contract to that extent, 
subject to the defaulting party’s liability to pay damages. Its delivery 
cannot afterwards be enforced or demanded.* 

Temporary suspension of deliveries. 

Where, by agreement, deliveries are subject to he suspended 
in a specified event, they must be resumed within a reasoiialde time 
after the event has ceased to opera!e, unless the cliange of circum¬ 
stance is such that, to treat the contract as subsisting, would be to 
f u'ce upon the parties a substantially different contract. In the latter 
e^'ent the contract is dissolved on both sides\ 

39. (1) Where, in pursuance of a contract of sale, Delivery te 

the seller is authorised or required to send the goods to carrier or 
the buyer, delivery of the goods to a carrier, whether wharfinger 
named by the buyer or not, for the purpose of transmis¬ 
sion to the buyer, or delivery of the goods to a whar¬ 
finger for safe custody, is prima facie deemed to be a 
delivery of the goods to the buyer. 

(2) Unless otherwise authorised by the buyer, the 
seller shall make such contract with the carrier or whar¬ 
finger on behalf of the buyer as may be reasonable 
having regard to the nature of the goods and the other 
circumstances of the case. If the seller omits so to do, 
and the goods are lost or damaged in course of transit or 
whilst in the custody of the wharfinger, the buyer may 
decline to treat the delivery to the carrier or wharfinger 
as a delivery to himself, or may hold the seller re,sponsi- 
ble in damages. 

(3) Unless otherwise agreed, where goods are sent 
by the seller to the buyer by a route involving sea 
transit, in circumstances in which it is usual to insure, 
the seller shall give such notice to the buyer as may 
enable him to insure tbem during their sea transit, and 
if the seller fails so to do. the goods shall be deemed to 
be at his risk during such sea transit. 

1 Rob«n A. Maori) & Co. v. Meyer 3 Benjamin on Sale, 7th Mu., p. 764; 

(1930) 9 K. B. 819, at p. 889. Metropolitan Water Board v. Dick, 

9 See Simpeon v. Orippin (1879) L. R. Kerr & Co., (1918) A. 0.119 ; 87 L. J- 
S Q. B 4 14 Compare Ireland v. Merry* K. B. 870» 
ton Coal Co* (1894) 91 8 . 0. 989* 
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Delivety to wharfinger or carrier—analogus law. 

This section is based on section 32 of the English Sale of Goods 
Act, 1893, and old section 91 of the Indian Contract Act, 1872 (See 
Appendices). With reference to it the Special Committee observed ; 

“This elsuse is a combiuHtioii of aocfioti 32 of the English Act and Hoction 91 
of the Indian Act. In England it has been well settled for more than a century 
‘that if a tradesman orders goods to be sent by a carrier, though he does not name 
any carrier, the moment the goods ate delivered lo the carrier it operates as a 
delivery to the purchaser' (Pollock and Muila's Contract Act citing Dutton v. 
SolomoHson 3 B. & P. 582). It is also well established that it is the seller’s duty ‘to 
do whatever was necessary to secure the lesponsibility of the carrier for the safe 
delivery of the goods, and to put them into such a course of conveyance, as that in 
the case of n loss the bnyer might have his indemnity against the earners’ [Clarke 
V. Hutchtna (1811) 14 East 475]. 'I'liese two rules have been embodied in section 91 
of the Indian Act and elaborated in section 32 of the English Act, Section 01 of 
the Indian Act reters to a earner or a wharfinger aU < The reason appeals to be 
that delivery of goods to a carrier oi whni’tinger was treated ns standing on the 
same footing [Barkman v. Lt'vi (1813) 3 ('amp. 414] 'Ilic English section does not 
refer to a wharfinger. In England there are special statutory piovisions relating to 
whaiiingers As the rule as to whaiUngeis m section 92 has beem in existence since 
1872 in India, we consider it desirable to include it in the present clause,” 

Effect of delivery to wharfinger or carrier—suh-section (1). 

This sub-section lays down tlrtit w’here in pursuance of a contract 
of sale, tiie seller is authorised or required to send tite goods to the 
buyer, delivery of the ^oods to a carrier, whethe r named by ^the 
buyer or not, for the purpose of transmission to the httper, or delivery 
of the goods to a wharfinger for safe custody, is prima facie deemed 
to be a delivery of the goods to the buyer, ft does not apjdy where 
there is no contract of sale at the time of delivery, for instance, where 
goods are delivered to a carrier for transmission to a person on 
approval or on sale or returnb 

The effect of the section is to make the carrier or wdiarfinger 
prima facie the agent of the buyer to take delivery^; hut the carrier 
or w^harfinger is not the buver’s agent to accept the goods^ As has 
already been noticed^, delivery of the goods to a (*arrier for the 
purpose of transmission to the buyer, without reserving the right of 
disposal, amounts to an unconditional appropriation of the goods to the 
contract. 

The presumption created by this sub-section is, however, 
rebuttable. Thus, the seller may reserve the right of disposal^ as 
by taking a bill of lading to Ins own or a third per.son’s order, in 

wdiich case the delivery is not to the buyer, but to the person 

indicated by the bill of ]ading^ So also if the seller should sell 
goods undertaking to make the delivery himself at a place other than 

1 Of. Swain V. Shepherd (1832) 1 Mood. gee also judgment of Blackburn J. in 

A E. 223 ; 42 E. R. 782. Calcutta (Jo. v. De Mattos, (1863) 139 

2 Of. Talc V. Baylc (1775) 1 Oowp. 294 ; R. R. 752 ; 32 L ,7 Q. B. 328. 

Dawes V. Peek (1799) 8 Term Rep. i See section 23 (2) ante, 

830 ; 4 R. R 675 ; Dunlop v. Lambert 5 Section 25 (1) ante. 

(1838) 6 Cl. A Fin. 600, 620 ; 49 U U 6 Per Oleashy, B. in Gabarron v. Kreoft 

148, 157; Wait v. Baker (1848) 2 (1875), L. R. 10 Ex. 274, at 285; 44 

Exch. 1, at p, 7 ; 76 R- E 469, 474. L. J Ex. 238 ; see also Wait v. Baker 

8 Hanaon v, Armitagc (1822) 5 B, A AW. (1848), 2 Ex. 1, at 7, 8 ; 17 L. J. Ijx, 

657 ; 24 E. B. 478 ; Meredith v, M<stgh 807 ; 76 B, B. 469, 

(1863) 2 E. A B, 864 ; 95 E, E. 603 ; 
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that where they are when sold, thus assuming tne risks of carriage, 
the carrier is the seller’s agent*, but “the buyer thust nevertheless, 
unless otherwise agreed, take any risk of deterioration in the goods 
necHiiSdrily incident to the course of transit^/’ Again, while goods 
are in the hands of a carrier as such, they are liable to be stopped in 
transitl The parties can well make their own arrangements as to 
the terms on which the goods are to be deliverd as the rule stated 
above apply in the absence of any contract to the contrary*. 

The words in this sub-section “whether named by the buyer 
or not” should be read subject to the preceding words, “in pursuance 
of the contract,” so that if the buyer names a particular carrier the 
seller must deliver to him, otherwise there will be no proper delivery*. 
If the buyer has given any express instnu tionH to the seller with 
regard to the mode of transmission, consistent with the terms of the 
contract, it is the seller's duty to carry them out ; and if he fails to 
do 80 , the goods remain at his risk during the transit*. If the instruc¬ 
tions are properly carried out, the risk is witli the buyer’, “it is no 
doubt true, as a general nile, that the delivery by tlie consignor to 
the carrier is a delivery to the consignee, and that tlie risk is after 
such delivery the risk of the con.signee. This is so if, without 
designating the ])articular carrier, the consignee directs that the 
goods shall be sent by the ordinary convevance ; the delivery to the 
ordinary carrier i.s then a delivery to the consignee, and the con¬ 
signee incars all the risk of the carriage. And it is still more strongly 
so if the goods are sent by a carrier specially pointed out by the 
Consignee himself, for such carrier then becomes Ins siiecial agent.’’” 

liiven where the seller delivers to the wrong carrier it is 
apprehended that the buyer may, by Ins negligence, be compelled 
to treat the delivery as valid, €,y, where lie inakes an unreasonable 
delay in notifying to the seller the non-arnval of the goods by the 
Carrier named®. In Cooke v, lAidloiC'" the buyer living near Bristol 
oj'dered goods of the seller to be sent from fiondon by anv conveyance 
for Bristol. The seller sent tne goods to a \\harf where he was 
informed that they would be conveyed to Bristol liy the ship “com¬ 
merce” and accordingly notihed the hiiyei that they would be sent 
by that ship. That ship, how^ever, was fully laden and, unknown to 
the seller, the goods were sent by another ship and were 
subsequently lost. The buyer was held liable to pay the price of the 
goods. 

^Jdie rule laid down in this sub-section is, however, a prima 
fade rule and may be modi lied by express contract**. 

Seiler’s duty on delivering goods to a carrier—sub-section (2), 

1 BunJop V. Lambert (1838), 6 Cl. A F. 600 at p. 620 : 49 K. K. 143,167. 

600 ; 49 R. R. 143 (H, L.). 9 Cooke v. Ludlow (1806), 2 B. A P, N. 

2 See section 40 post. B. U9 ; See Benjamin on Sale, 7th 

3 See sections 60 and 51 of the Act. Edn, p. 778. 

4 See Alagappa Ohetty A Co. v. Boop 10 Supra. 

Chand (1929) 57 M. L t 110. 11 8ee Dunlop v. Lambert, supra ; 

6 Vale V Baylo (1775); Cowp. 294. Calcutta Co. v. De Mattes (1863) 82 

6 Olook V. Beddelein (1828), Dans. A L. J. Q. B. 322, at 328: Badawook 

Lloyd 6 ; 5 L. J. (0. S.) K. B. 208. Kothari v. Ohaitram, A. I. U. 1926 Cal. 

7 Vale V, Bayle, supra. 218 = 88 1. C. 910. 

8 Dunlop V. Lambert (1838) 6 Cl. A Fm. 
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“Delivery of goods to a carrier or wharfinger,” says Lord 
Ellenboroagh, “with due care and diligence is sntficient to charge 
the purchaser, but he has a right to require that in making this deli¬ 
very, due care and diligence shall be exercised by the selierV’ By 
this sub'Section the seller is bound, when delivering to a carrier, to 
take the usiiai precautions for ensuing safe delivery to the buyer, so that 
in casoofdefaultby the carrier the buyer may have his remedy against 
the carrier The seller is not bound to provide against every con¬ 
tingency : his contract with the carrier must be a reasonable one 
having agreed to the nature of the goods and the circumstances of 
the case. 

In Clarice v. Hutchins^ the seller, in delivering goods to a 
trading vessel, neglected to apprise the carriers that the value of the 
goods exceeded £5, although the carriers had published, and it was 
notorious in the place of shipment, that they would not be answerable 
for any package above that amount unless entered and paid for as 
such. The package was lost and in the seller’s action for goods sold 
and delivered it was held that the seller had mot made a delivery of 
the goods, not having “put them into such a coarse of conveyance as 
that, in case of loss, the defendant might have his idemnity against 
carriers.” In Venkatachnlani v. Iifengar^ commission agent was not 
held liable for despatching goods uninsured which was customary. 

A seller cannot claim a decree against the buyer unless he can 
establish that he has placed him ie, the consignee of the goods in a 
position to claim delivery thereof from the carrier. A delivery to 
the carrier would be tantamount to a delivery to the purchaser only 
if this is done, The mere delivery to a carrier without taking a 
receipt from him and without intimating his name to the consignee or 
without sending the receipt taken from the carrier to the consignee 
will not entitle the seller to claim the price of the goods from the 
puchaser. It is only on proof of these two matters in addition to the 
delivery of the goods to the carrier that the seller can claim a decree 
against the buyer. This will not be the case if the carrier be the 
nominee of the purchavser in which case the mere proof of delivery of 
the goods to such a carrier would entitle the seller to claim the price 
of the goods from the p^^c^Jaser^ 

In a case under the old corresponding section 91 of the Indian 
Contract Act, it was held that where the contract provides that goods 
shall be sent at “owner’s risk,” the property passed to the buyer on 
delivery to the carrier'. 

As the seller’s duty under this sub-sectien is only to act reaso¬ 
nably in the circumstances to provide against loss or damage in 
transit, it is conceived that he is under no liability to enter into sruch 
a contract with the carrier as will insure an indemnity to the buyer 
in all events as e.g,, against, loss or damage by the act of God, or 
other perils excepted in the case of carriers". 

1 Buokman ?. Levi (181S), 9 Camp, 41L 6 Alagappa v. Roopchand, A. I. R, 1939 

2 14 East 476 ; 13 R. R. 283. Mad. 685=117 1. 0. 136=(1929) 57 

3 47 M. L. T. 912. Mad. L. J. 110. 

4 Finn Narain Singh'Tehl Singh v. Firm 6 See Halsbnry Laws of England 2nd 

Tntsi Rara-Saraj Prakash, A. L B. 1937 Kdu. Vol. XXIX, pp. 139, 140, n. p. 

Lah. 735. 
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Liabilities of carriers. 

In Iniia in certain cases, the liabilities of carriers have been 
limited by special legislation. The more important of these aie 

Section 3 of the Carriers Act, 18G5, which is as follows 

“No common earner shall be liable for the loss of oi damage to piopeity 
delivered to him to be earned exceeding in one value one bundled uipces and of 
the description contained m the schedule to this Act, unless the person delivering 
such property to be earned, oi some pei&ou duly authonzed in that behalf, shall 
have expiessly deolaied lo such carriei or Ins agent the value and description 
thereof.’’ 

“Common carrier’^ is defined by section 2 of that Act as 
denoting a person, othei tbcin the (to\ eminent, engaged in the 
business of transporting for hire jiropertv fioin place to filace, by land 
or inland navigation, foi all person indiKcruninatoiy 

Sections 72 and 7'1 of the Indian Railways Act, IX oi 1890, 
which are to the following effect — 

“72 (1) The lOMponrtibility of n lailwaj adnnui.stia(iou foi fhe h^sH dehtiuc- 
tion or detenoiation ut animals or goods deluoied t(» the administratton to be 
earned by lailway shall, bubject to the othii pioMsious of this Act, be that of a 
bailee uiidei sections 151, 152 ami 161 of the India Contiaot Act 1872 

(2) An agicernent poipjoitnig to limit that lesponsibility shall, m so tar as 
purports to effect anch limitation, be void, unless it— 

(of) IS in writing signed by oi on bebelf ot the peison sending oi delneiing 
to the iBilwnj administration the animals oi goods, and 

(/>) lb othcrwibo 111 a foi in appioved by the (joviinoi Geneial*in-Couneil 

(3) Nothing in the eominou law ot England oi in the tauicis Act, 1865, 
regarding thp laspoiiHibilitv of common eainers vith inspect to the carnage ot 
ammals or goods, nhall ntlect the Ksponsibility as in this section defined of a 
1 ail way admiiiibtration 

73 (1) The lefiponsibility of a lailway admiinstiation under the last 

foregoing section foi the loss destruition oi detenoiation ot animals deliveied to 
the adrnmistiation to be caniod on « iailwa> shall not in any case e\cee<liri the 
case ot elephants or hors(b, tno hundiod lupees a hoad oi, in the case of mules 
camels or homed cattle htty iap<esa,hfad (o in the < nse of donkey", shoe]), 
goats, dogs 01 othir annuals, trn lupees a head unless the peison sending oi deliver¬ 
ing them to the adrniiiistiation caused them to Ik declaied oi declared them 
at the timt ot their deliveiy tm carnage by railway to be lespectively ot highei 
value than fave bundled fifty oi ten lupees a head, as the casi may be 

(2) Wheie such highei value has boin doclaied Hit lailway admimstiation 
may chaige, in respect of tht incieased n»lv a peicentage upon the excess ut the 
value so declared oyei the lespective Mims atoresanl 

(3) In eveiy pioceeding against a railway admimstiation foi the recovery of 
compensation for the loss, destruction or detenoratiou of any animal, and, where 
the animal has been injured, the extent ot the irijuiy shall he upon the person 
claiming compensation “ 

Sea transit—sub-section (3) 

As regards transit by sea, sub-section (3) lays down that m 
the absence of any agreement to the contrary, where goods ore sent 
by the seller to the buyer by a route involving sea transit, in 
drcuhisfanres in which it is usual to insure, the seller shall give 
such notice to the buyer as may enable him to insure them during 
their sea transit, and if the seller fails so to do, the goods shall be 
deemed to be at his nsk during such sea transit. 
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Tlie rule contained in this sub-section ftnd the corresponding 
provision of the English Act is borrowed from the Scottish law. 
Mr. Bell, summing up the Scotch cases, swys : “In delivering goods 
on ship-board, the seller is bound not only to charge the ship-master 
or shipping company with them effectually, but though not bound to 
insure, he must give such notice as to enable the buyer to insure 
Where goods are forwarded by sea by an agent to his principal, it 
seems to be the duty of the agent to insure, in the absence of any 
agreement or course of dealing*. 

The rule contained in this sub-section is very general and its 
exact scope is not very clear. It obviously does not apply to a c.ii* 
contract (as in such a contract the seller is bound to insure), under 
which it is the obligation of the seller to effect the insurance, nor to 
an ex-slij]) contract, as in that case the buyer has no insurable 
inlerest in the goods while at sea^ The question whether it applies 
to f.o.b. contract also came for consideration in Wimble v. Bosen^ 
herif. In that case the contract was for 200 bags of Aracan rice, 
f.o b. Antwer}). to be sbi])ped as required by buyers, cash against 
bill of lading.’’ On August 9 the buyers instructed the sellers to 
ship to Odessa I1ic goods were shipped on August 24, the ship 
sailed on the 25th. and was lovst on the 26th. On the 29th the bill 
of lading was presented, which w'as the^ first intimation of the 
shipment the buyers received. In an actum for the price, the buyers 
set up the term of .section 82 (3) of the English Act, having received 
no notice to insure. Z/eM, by Ffaiihache. J., that in any ordinary 
f.o.b. contract, which he held the contract to be, that is to say. 
wdiere shipment is to be made on a ship nominated by the buyer, 
no notice to insure is necessaiy, as in his opinion, in such a contract 
the seller is not “authorised or required to send’’ the goods to the 
buyer. The seller performs his duty where he puts the goods on 
board. 

On appeal the Court of Appeal were divided in opinion : 
Vaughan Williams, L. J. holding that the sub section applied and the 
sellers had not given such notice a.s to enable the buyers to insure ; 
Buckley Ij. J., that the .sub-section applied, but the buyers had 
sufficient information to enable them to insure, so there was no 
obligation on the sellers to give notice ; and in any case the 
contract itself was sufficient notice : Hamilton, L. J. that the sub¬ 
section did not aj)p]y to a f.o.b. contract and if it did the contract 
itself gave .sufficient notice. 

In Northern Steel Co., v. Half, the decision of the majority 
in the preceding case that section 32 (3> of the English Act coveis 
f.o.b. contracts, w^as, wdth doubt, followed and on the facts of the 
case it was held that there had been no failure on the part of the 
sellers. On August 26 they had informed the buyers of the sailing 
of the ship on the 24tli, and the buyers knew this fact on September 
6, twelve days before the loss of the goods. At the date they knew 

1 Law of Sale, p. 89 ; See also Brown’s 187 ; 1 B. B. 467. 

Hale cf Goods Act, 1893, pp. 161—164; 8 Bee Wimble v, Bosenberg, snpra. 
Wimble V. Eonenberg (1918) 8 K. B. 4 (1913) 1 K. B. 279, (1913) 8 K, B 743, 
748. C. A. C. A. 

d Smith V. Lasoelies (178$) 3 Term B. 5 (1917). $$ T. I. B. 516 (0, AJ, 



8ec.4l] GOODS DUliWERD AT A DISTAKT PLACE 


B67 


all facts material to insurance and the evidence showed they could 
have insured. 

The usual contracts of sale which involve the carriage of goods 
by sea are three, namely c.i.f,, f.o.b. and ex-ship, and for the men 
dents of these contracts see Appendix. 

As already observed, it is open to the parties to enter into a 
contract to the contrary and by usage a term may be inferred 
authorising the seller to send goods at bn>er’s risk uninsured^ 

40. Where the seller of goods agrees to deliver 
them at his own risk at a place other than that where 
they are when sold, the buyer shall, nevertheless unless 
otherwise agreed, take any risk of deterioration in the 
goods necessarily incident to the course of transit. 

Risk where goods are delivered at'a distant place, 

This section is based on section of the English Act, wliicdi 
is practically the same as this .section. There was no cm responding 
provision in the Indian Tontract Act. 

Alderson, B. obseived in Bull v. liohinson ^; 

“A nianutacturei wlio conttaetH t(» dolitei a inatniiactuied mlick* at a di«.lnnt 
place tuu&t, indeed, htaiid the nsk of any exliatndmiiry oi iiniisii'tl deleiioiation ; 
but we think that the \endec is bound to accept the aiticle if only dotcrioiatod 
to the extent that it is necessaiily suhpfd to in its eonise ot tinnsit fioni the one 
place to the othei, or, in other wohIm. lh.it he is snbieet to and must bcai the nsk 
of the deterioration necessarily coiise«|u<*nt upon the transmission” 

In this case hoof iron was despat(*lied in a clean and bright 
condition from the seller’s piemises Imt hecamo rusted at the 
destination ; it was held that the rusting was a uecessar\ incident 
of transit. 

Where the seller nndertake.s to deliver the goods at some 
distant place at his own risk, the risk of transit is by this rule, distri¬ 
buted between the seller and the buyer As the seller nudei takes only 
extraordinary risk of loss or deterioration as is not incidental to the 
ordinary course of transit or is not contemidated or is not capable of 
contemplation by the parties at the time of the contraci, the risk of 
ordinary deterioration of the goods due to transit vvliich is always in 
contemplation of the parties who are aware of the nature of the good.s 
and of the ordinary incidents of transmission is not covered by such 
undertaking unless the seller specially undertakes to bear such risk 
also. The reason of the rule is apparent. Where the goods are 
transmitted by the buyer or the seller they must naturally undergo 
such deterioration during transmission as is incidental to their nature 
and ordinary circumstances attending such transmission. The 
seller by mere undertaking to deliver tlic goods at a distant place 
takes the risk of accidents but not of such incidental deterioration 
which no precaution on his part can prevent and which being the 

1 Alugapiia V, BoopchaiwJ, A. I. ». 1929 2 (1854) 10 Ex. 342, at p. 348, :jL02 R. R. 

Mad. 686 «57 M. L. 1 110=^ 117 L C. 610. 
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expect of time and wear and tear of voyage must befall the goods in 
any event whether they were transmitted by the buyer or the seller* 
The buyer, therefore, is not entitled by this rule to refuse to accept 
to delivery on the ground of their deterioration during transit if the 
deterioration is such as would have naturally resulted even if he 
himself would have transmitted them i.e. which is the natural 
result of the time which was spent during transit and of the wear 
and tear of carriage. The seller must, however , bear the risk of 
any extraordinary or unusual deterioration during transit.' 

The rule contained in the section is not confined to the case 
of a manufacturer^ : it is, however, limited by the rule that perisha¬ 
ble goods which are consigned to a distant place are not merchan¬ 
table unless they are in a condition to remain saleable for a 
reasonable time^; or in other words in the case of perishable goods, 
the seller must be deemed to warrant that the goods will be in a 
merchantable condition for a reasonable time after the transit. In 
this case the buyer was held entitled to reject rabbits which arrived 
in Brighton in an unsaleable condition, though they w^ere saleable 
when sent otf from London and were sent in the ordinary course 
and nothing unusual happened in the course of the transit. 

Under section 26 ante the goods remain at the seller’s risk 
until the property therein is transferred to the buyer, and the risk 
prima facie passes with the property. The present section therefore, 
must be taken as applying only to cases where the property lias 
passed to the buyer before delivery. 

In accordance with section 62, the rule laid down in this 
section may be overridden not only by express agreement, but by 
usage or course of dealing between the parties also. 

It may be noted that whether the phrase “at the seller^s risk^’ 
applies to all risks or only to umisual risks depends upon tlie facts of 
the particular case. 

41. (1) Where goods are delivered to the buyer 
which he has not previously examined, he is not deemed 
to have accepted them unless and until he has had a 
reasonable opportunity of examining them for the 
purpose of ascertaining whether they arc in conformity 
with the contract. 

(2) Unless otherwise agreed, when the seller tenders 
delivery of goods to the buyer, he is bound on request 
to afford the buyer a reasonable opportunity of exami- 

and exceptional eaaae the risk of 
which was on the seller. 

3 Beer ?. Walker (1877) 46 L.J.O.P. 677, 
87 L.T. 278; cf. OJlett v. Jordan 
(1918) 2 K.B, 41, at p. 47- See aleo 
Burrows v. Smith (1894) 10 T. h B, 
246. 


1 Boll V. BobinMOn, supra ; Walker & 
Longdale's Chemical Manure Co., 11 
Maoph. 806. 

2 See Chalmers. Sale of Goods Act, 11th 
BdiJ., p. 103: Winnipeg Fish Co. v. 
Whitman Fish Go 119^). 4l Can. 
S.C.H. 46 : Sale of fish which wae held 
to he deteriorated from some anneual 
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ning the goods for the purpose of ascertaining whether 
they are in conformity with the contract. 

Buyer's right of examining the goods, 

This section reproduces section 34 of the English Act. Sub¬ 
section (1) enacts the well established proposition that no acceptance 
can properly be said to have taken place until the buyer has had^an 
opportunity of rejection. ‘‘Suppose,” says Lord Bramwell, “I order 
a certain quantity of lime to be taken to a farm, and I am not there 
to object, and no body else is there to object to it, I shall not be at 
liberty afterwards to say : ‘Those goods have not been accepted and 
received by me ; they have been, as much as it was possible, unless 

1 had chosen to be there to make objection. So, on the other hand, 
if I go to a shop for an article I have previously ordered, and it is 
delivered to me wrapped up. though I cannot see what it is, there 
cannot be the slightest question that I have received and accepted 
tlio goods, if they turn out to be in conformity with the order ; yet 
no body can say that I shall not have a right to object to them 
afterwards, if they are not in conformity with the contract.*” 

The rule stated in 8ub-.seetion (2) is a corollary to the above 
rule and was applied in Ishencood v. Whitmore^. In that case, 
the defendants, having received notice that the goods were at a 
certain wharf ready for delivery on payment of the price, went 
there, but on application to inspect the goods were shown two closed 
casks said to contain them. It was held that no sufHcient oppor¬ 
tunity was given to the buyer to examine the goods and the plaintiff, 
therefore, had not made a valid offer of delivery. 

While sub-section (l) applies only to cases where delivery has 
already been made, sub-section (2) applies where delivery is incom¬ 
plete in the sense that it is only being tendered. 

Sub-section (l)~buyer has right to inspect before 
acceptance. 

When goods are delivered to a buyer in performance of the 
seller’s contract, the buyer is not precluded from objecting to them 
by merely receiving them, for receipt is one thing, and acceptance 
another. The buyer is entitled before acceptance to a fair oppor¬ 
tunity of inspecting the goods, so as to see if they correspond with 
the contract. This is the rule laid down in sub-section (1). “No 
acceptance can be properly said to take place before the purchaser 
has had an opportunity of rejection” and “a right of inspection to 
ascertain whether such condition has been complied with is in the 
contemplation of both parties to such a contract; and no complete and 
final acceptance so as irrevocably to vest the property in the buyer 
can take place before he has exercised or waived that right^” 

Thus the effect of sub-section (l) is that in cases where there 
has been no previous examination of the goods, “the mere fact that 

' 1 V. Sworder (I860)* 6 H. & N. 3 Per WiUes J, in Bog Lead Mining Co. 

281. See 8. 0. 80 L. J. Ex., at p. 312, v. Montague, (1861), 10 0. B. (N. 8) 
Ex. Qb, 481 i 128 R R, 797. 

2 U1I.4W.847. 
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the buyer has taken delivery of them does not amount to an aooep- 

tance until he has had a sufficient period for examining them to see 
whether they are or are not in accordance with the contract/” 

Under section 17 (2\ where goods are sold by sample, it is a 
condition that the buyer shall have a reasonable opportunity of 
comparing the bulk with the sample, and if it is not given him, he 
may rescind the contract 

In Heilhiitt v. the plaintiffs, merchants in London, 

contracted on behalf of correspondents at Lille m France, with the 
defendants, manufacturers of shoes, for the purchase of 30,000 pairs 
of black army shoes, as per sample, to be delivered free at a wharf 
in weekly quantities; to be inspected and quantity approved before 
shipment: payment in cash on each delivery. The jdaintiffs appointed 
a skilled person to inspect the shoes and a number were rejected and 
a large number inspected and approved. Before the first delivery, 
even one shoe, was cut open at the asking of the plamtiffs agent but 
there was no paper found in the sale. The plaintiffs accordingly 
accepted and paid for d,950 pairs, which were shipped to Lille, 
where they arrived. When the French authorities examined the 
samples at Lille, they discovered that in many cases they contained 
paper and the French authorities accordingly rejected nil the boots. 
It was held that the buyers had not accepted the boots and were 
entitled to recover the money which they had paid for them The 
argument followed was that the boots contained paper in tho soles, a 
defect which rendered them unless for military pin poses but could 
not be disclosed by any examination whicji was practicable at the 
wharf in London. 

The buyer of a parcel of wlieat by sample has a light to inspect 
the whole in bulk at any proper and convenient time, and can rescind 
the contract if the seller refuses it ^ It has also been held that to 
determine inferioritv in (|UJilit\ it is not necessary to examine the 
entire bulk; an examination of a fair numhpr of samples taken from 
different portions of the hulk i^ sutfinent for the purpose ^ 

In Khan Y Ihirhe inhere tue defect was In mistake not 
discoveied on 11 ft u ii \Knt^'r 1 tlmt liuci v uu i sue for 

damage In Sandf'C'; \ Jann >tn a < oi Ijiuupo 1 emn market, 

viz, when Com is ^eld l)\ >ni|)|e f th * f)nvpr d u on Hie dar the 

corn IS soM, exam nc lie lui k . i t },.-j . Pe ic]ccr H >iter- 

wards or refuse to par tlie wlnie price was heli to oe reasonable 

Jn Pettiff V tilc] 0 wn^ sale o{ gt.ods an auction. 

The goods were open to ins))H(*Tinji i n two davs bei we the sale and 
by the printed condition^ of the StiiP the buyer wms to ))av a deposit 
and remove the goods with all faults imperfections or errors by a 
specified date and to pay the balance of the purchase price before 
taking them away. It was ludd that buyei was not entitled to exa¬ 
mine the goods before pat ing the balance of the price. 

1 Hardy & Co v. <fe Fowloi 8 Lorymer v. Hinith (1822) 1 H. <k C. 1. 

(192S) 1 KB 658, al p. 668, per Qreei 4 Boisogomoff v Nahapiot Jute Co., 

J.. affirmed (19i8) 2 K ii. 490 at p. (1902) 29 Cal. 823- 

496. 6 (1906) 10 Com «as. 87. 

2 (1872) L. K. 7 0. P. 488 ; 41 L. J 0. 6 (1848) 2 0. & K. 657. 

K 228. 7 (1842) 4 Man. & 0. $19. 
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SuWftetiofi l2)--'seli«r must give buyer o|>portuiiity of 
exAfliiiiitng goo4s. 

Sub-section '2) lays down that m the absence of an agreement 
to the contrary when the heller teIide!^ b^iivery of goods to the 
buyer, he is boiintl, on request, to aiford the buyer a reasonable 
opportunity of examuiing the goods ror the purpose of ascertaining 
whether they are in conformity with contiact. Thus the seller 
cannot, unlesh there is an agreement t.- tiie comraiy. claim that his 
tender of delivery is a performance < 1 th- contract on his part so as 
to enable him to sue the buyer for the pr,oa or f )r damages for non- 
acceptance, it he has not made it la such circum-tauces that the 
buyer has had a reasonable opportunity ot examining the goods in 
order to ascertain whether the thing tei d.cred really was what it 
purported to be^ It may be noted that thi^ is but an instance of the 
general rule laid down by .section b8 of tl.e indiiin Contract Act, and 
sub-section (2) is only another w^ay ol expre^s^ng it. 

The Act contemplates only reas</jjable opportunity of exami¬ 
ning ; it is the Imyer's business to verily not the seller’s to supply 
further proof that the goods are according to contract. Moreover, 
the goods need not be in the seller’s actual possession ; control is 
enough* The buyer is not entitled to continue inspecting and exa¬ 
mining the goods until the expiration of the period fri delivery. 
There must be some limit to the buyer's right to inspect, and a 
reasonable opportunity is the limit alike tor vendor and purchaser^ 
In Thorneft v. Beertf^ the buyer was given every facility to examine 
and in fact went to the place to examine the goods but being pressed 
for time he did not have the barrels opened but merely looked at the 
ontside of the barrels. It was held that the buyer had examined the 
goods within the meaning of S. 14'2i of the English Act. 

It follows that the tender must lie made at a proper time and 
place, and under such circumstances that the person to whom it is 
made may have a reasonable opportunity of ascertaining that the 
person by whom it is made is able and willing there and then to do 
the whole of what he is bound b> his inainu-e to do . A tender made 
at such a lute hour ol the appointed day a.s lo leave no time to the 
buyer to examine the goods is not a g^io i Ivuider'. Likewise, the 
buyer must ask for the inspection at a convenient time^ 

The right of examination may be waived by the buyer by 
express agreement, course of dealing or l^8age^ Thus where the 
goods are to be delivered at a particular place ; and there i.s nobody 
present on behalf of the buyer to examine them, he will be deemed to 
have waived his right of examining the gooda*^. 


1 Ishei'wood v. Whitmore, supra; of. 
Startup Macdonald (1843) 6 Man. & 
0. 593,atp. 610, 64U. R. 810 (ques¬ 
tion of the reasonablenesa of the hour 
of delivery). 

2 See Pollock and Mulla, Contract Act, 
7th Edn., pp. 256 and 267 ; Arona- 
ohallara Ohettinr v. Kriehna Ayyar, A. 
I. H. 1926 Mad. 1168«901. C. 481. As 
to rta&onablo oppoHouity see Bation* 


sey V. Jamuadai. (1882) ,6 Bom. 692. 

3 Ruttoiisey v. Jamnadas, supra. 

4 (1919) 1 K. H. 486. See also Bragg v. 
Vill^piova (1923) 40 T. L R. 124. 

6 See section 38\2), Indian Contract Act. 

6 Startup v. Macdonald (1843) 6 Man. A 
Cir, 593 ; 64 R R 8l0 

7 Loryrner v. Smith (1822) 1 B. A C. 1, 

8 See section 62, post. 

9 Oaatle ?. Sworder, su^ra. f 
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The right of inispectioii is excluded in a o.i.f. contract, where 
payment is to be made against the delivery of the shipping docu¬ 
ments. The seller is under no obligation to afford the buyer an 
opportunity of examination before payment on tender of the docu¬ 
ments, for delivery of the bill of lading is delivery of the goods 
themselves, and the seller’s only obligation is to tender the bill 
within a reasonable time, and he is not bound to await the arrival of 
the ship or landing of the goods^ 

A waiver of examination does not deprive the buyer of his right 
to damages*. If the buyer does any act amounting to unequivocal 
acceptance, he cannot afterwards reject the goods^ 

The section requires there must be a request for inspection by 
the buyer. 

Time and place of examination* 

Priwa facie the time and place of examination are the time 
and place of delivery^. If A agrees to deliver goods to B at Calcutta, 
the place of inspection is Calcutta, even though A knows B intends to 
ship them to New York, unless Calcutta is not suitable for inspec¬ 
tion, having regard to the nature of the goods and the way in 
which they are packecT. This general rule may, however, be 
displaced by the circumstances of the case, as in the case where the 
original place of examination is changed by agreement®, or in the 
case where effective examination is impossible at the place of 
delivery’. Where the goods contain a latent defect, not discoverable 
by ordinary diligence at the place of delivery, the buyer may, 
notwithstanding an examination of the goods at the place of delivery, 
on a subsequent inspection reject the goods, if they do not answer 
to the contract de8cription^ In Grimoldhy v. Wellff there was 
sale of tares by sample. The goods were sent part of the way in a 
cart belonging to the seller and then placed in a cart belonging to 
and sent by the buyer who stored them in his barn where he exa¬ 
mined and rejected them. It was held that he was entitled to do so 
and that the place of inspection was not the place of delivery. 

In order to postpone the place for inspection it is necessary 
that there should be the two elements ; the original vendor must 
know, either because he is told ; or by necessary inference, that the 
goods are going further on, and the place at which he delivers must 
either be unsuitable in itself, or the nature or packing of the goods 
must make inspections at that place unreasonable’^ 

1 Clemons Horst Co. ▼. BiddolJ Bros, 6 Heilbutt v. Hickson, supra; See also 

(1912) A. C. 18 ; 81 J. K. B. 42, cf. Saunt v. Belcher A Gibbons (1920) 90 

Polenghi Brothers v. Dried Milk Co L J. K. B. 641; remarks of Greor J. in 
(1904) 92 L. T. 64. Hardy A Co. v.Hillerns (1923) 1 K.B. at 

2 Khan v. Ducbe (1906) 10 Com. Cas. 87. p. 665, 

3 8ee section 42, post. 7 Boks v, Kayner A Co. (1921) 37 T, L. 

4 Perkins v. Bell (1893) 1 Q. B. 193, C. R. 619, affirmed ib, 800, C. A.; Scaha- 

A.; sale by sample, where the goods ns v. Ofverborg A Co. (1921) 37 T. L. 

were to be delivered at the Railway R. 307, 0. A. ; Bragg v. Villanova. 

Station. Nagardas v. Velmahoraed. A. 8 Heilbutt v. Hickson, supra ; Grimoldby 
I. R. 1930 Bom. 249«126 I. 0. 812 ; v. Wells (1876) L. B. 10 0. P. 891. 

In re Andrew Yule A Co., A, 1. R. 9 (1875) L, B. 10 C. E 391. 

1932 Cal. 879-^69 Cal. 928«*140 1. 0. 10 Saunt v. Belcher A Gibbons (1921) 90 
877. Ii.J.K.B.64l. 

6 In re Andrew Yale A Co.; supra. 
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The parties also may make such terms as they please as to the 
place and method of the examination. 

42. The buyer is deemed to have accepted the Accep. 
goods when he intimates to the seller that he has 
accepted them, or when the goods have been delivered 
to him and he does any act in relation to them which 
is inconsistent with the ownership of the seller, or when, 
after the lapse of a reasonable time, he retains the goods 
without intimating to the seller that he has rejected 
them. 

^ Acceptance. 

Acceptance is something more than mere receipt or taking 
possession or delivery of the goods. It implies the final assent on 
the part of the buyer that he has taken the goods under and in 
performance of the contract of sale. There is no acceptance if the 
buyer refuses to assenl whether rightfully or not though if he 
refuses to assent wrongfully he may be liable in an action for 
damage. The above rules indicate what acts and conduct of the 
buyer amount to acceptance. 

Section 42 of the Act is based on section 35 of Hio English 
Sale ol Goods Act. 1893. It provides that the buyer shall be deemed 
as having accepted the goods in the following cases yfr., 

(1) when he informs the seller that he has accepted them* as 
he may do by actually selecting the goods, or directing delivery to 
be made to third parties^. Surely this is the mOvSt effective evidence 
of acceptance. 

(2) When goods have been delivered to the buyer and he does 
any act in relation to them which is inconsistent with the ownership 
of the seller, or in other words,when the buyer deals with the goods 
as if the seller has ceased to be their owner. 

(3) Where the buyer retains the goods beyond a reasonable 
time without intimation of rejection, he is deemed to have accepted 
them. What is a reasonable time is a question of fact in each case. 

The buyer is bound to accept the goods if they are in terms of 
the contract, and if he refuses to do so he will be liable for damages. 

But, as already noticed under S. 41 ante, the buyer is entitled to 
have a reasonable inspection of the goods (if he has not examined 
them before) to ascertain if they are in conformity with the contract. 

If there is a breach of a condition on the part of the seller the buyer 
is not bound to accept the goods. But the buyer in such a case may 
waive the breach of condition and accept the goods and may claim 
compensation for the breach. 


1 Sounders v. Topp (1849) i Exish. 890 ; 
80 B. E. 624 ; See Vurley v. Whipp 
(1900) 1 Q B. 613 (buyer complaining 
Abont the goods aud returning them; 


held, no acceptance), 

2 Cusack V. Ilubinsou (1861) 1 B. A 8. 
299,124 B. B. 566 j Haridas v. KalQ 
Mall (1908) 30 Cal. 649. 
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Express ateeplanee. 

This takes place when the buyer intimates to the seller that 
he has accepted the goods. In such cases no difficulty arises. 
Where the buyer having full opj)ortanity of examining th^i sheep 
selected and ordeied them to be delivered at his field, it was held 
that there was acceptanceh 

^ Acceptance implied from the acts or conduct of the 

buyer. 

Acceptances may be implied from the acta or conduct of the 
buyer e g acts of ownership or retention after a reasonable time. 

Acts of These include any act in relation to the goods which is incon* 

ownership sistent or which indicates that the buyer is treating the goods as his 
own. It 18 a (]uestion of niteiition in cacii case but the intention is 
to be judged from then acts and conduct and not merely by the 
words they have used. 

In HarOy IliUernfi^ (c. i. f. contract) there was a sale of 
wheat. The buyers without inspection resold and despatched part 
of the wheat to sub-lmyers Subsequently, after two days having 
discovered that the wheat was not in accordance with the contract, 
the buj ers gave notice to the sellers that they rejected it and 
this notice was given within a reasonable time. The buyers, 
however, were hebl to have accepted the wheat and therefore the 
notice of rejection was itieffectual. 

Goods being tendered by the seller the buyer took no steps 
to inspect the goods but by an endorsement on the delivery order 
directed the goods to be delivered to a third party to whom the 
buyer had sold the goods. The third party inspected the goods 
and ordered them to be delivered to his buyer who refused to 
accept It was held that the buyer exercised a right of a prop- 
ritary character and so could not reject.^ 

^ In (}an Kim v. Halh Bros,^ there was sale of goods {Burma 
cutch) to be delivered in Calcutta by the vendors who knew that 
it was meant for the export market: delivery and acceptance follo¬ 
wed upon a searching examination by the jmrehaser. In the 
course of the examination some goods w’^ere rejected, other cutch 
substituted, and extra allowance made for weight. The purchasers 
despatched the goods to their buyers in America under forward 
contracts. The buyers in America accepted part of the goods and 
rejected the rest as they were not of contract quality. Upon that 
the purchasers in Calcutta sued their sellers for breach of warranty. 
Held, the presumption of due performance that arose from such 
acceptance ( after reaching examination) was not rebutted by 
sufficient cogent evidence, and so the seller was not liable. 


] See Sundeife v. Topp (1849) 4 Exch, ance], 

390; Khoyeo A Co. v. G^ordon Wood- 2 (19*23) 2 K.B. 490. 
roffe & Oo, A.1R. 1987 Mad, 40 — 8 Haridae v. KalumnU (1903) 30 ttaf. 649. 
1661.C. 318 [Delivery of ekme-bnyer 4 (1886) 13 Cal. 237 P.O. See aleo Wallis 
patting them into work*held aoeept- v. Pratt (1911) A.Q. 894 cited at p. ante. 
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In Parh^ V* Paitner^ the buyer after he had seen freab samp¬ 
les drawn from the bulk of rice bought by him, which were 
inferior in quality to the original sample oiFered the price for sale 
at a limited price at auction, but the limit was not reachpcl, an^l Uie 
rice not «old* He then rejected it as inferior to sample ; but it was 
held that by dealing with the rice as owner, aft^r seeing that it did 
not correspond with the sample, he had waived any objection on 
that floore. 

Where the buyers claimed an allowance for inferiority and 
delivered the goods to their purchasers who refused to take delivery, 
it was held that the buyer could not reject the goods^ So also, 
delivery to sub^pnrchasers after notice of defect amounted to an 
acceptance,^ 

Besale by the buyer upso facto does not amount to an Jact of 
ownership, but it may have that effect if the buyer resells alter he 
had reasonable opportunity of examining them. See v. J^rnft 

Icited at page ante) where the buyer evidently had no appor'^'unity 
of examining the goods and resold them under the belief that they 
were in terms of the contract\ In Chapman v. Morioif the ouyer 
rejected the good and gave notice to the seller that the\ were at 
the risk of the seller. The seller not taking any action the bu>er 
sold the goods in his own name to a third person Held, that 
under the circumstances the Inner had accepted the goods. It is 
not necessary to amount to acceptance that the buyer should 
actually examine the goods ; it would be enough if he had an 
opportunity to examine. If he takes no steps to examine he is 
deemed to have accepted.® In Cunningham Lid. v. Roherf the 
mere fact of the buyer nominating a vessel and a sub-sale by lu'm 
was held not to amount to acceptance. 

As a general rule wlien the buver exercises acts of onuer'^hip 
with regard to part of the goo is he is deemed to acce]^t the whole.** 
h\ Havnor w. Gvocefi^ o\\\ of 25 sacks of flour vhich were found 
not according to contract, the liuyer u«:ed two sacks, and .sold half 
a sack. Held, he accepted the wbnle In Atfhen v. Boulleif^ 
^Scotch case) part of the twdl supjdied u.is acconhrig to sample and 
part was not. Held, the Inner could keep the whole claiming 
damage for the part not according to sample, but he could not keep 
a part and reject the rest. 

But when deliveries are severable or to be made by instal¬ 
ments, the buyer by accepting the part or instalment delivered 
does not waive his right to reject the rest when tendered if not in 
terms of the contract”. Waiver of breach wnth regard to one or 
more instalments does not imply similar waiver in future ; but if the 


1 4 B. a A, 387: 23 B.B. 313. 8«o also 7 28 Com. cas. 42, 48. 

Parl«''i V. Wallis (1856) 5 E. A B 21. 8 See Haidy v. Hillerns supra; Mpchan 

2 Deuami & Co. v. Bebono 1924 A C. 614. v. Bow, (1910) 47 8c. L.li. 660. 

'8 Perkins v. Bell (1893) 1 Q B. 108. 9 (1856) 6 C B. 667. 

4 See alfO Moiling v. Dean (1901) 16 10 (1908) 10 F. 490. 

917. IX See Jackson v. Botax Motor (1910) 

6 (X849D11 M. k W. S84. 9 K. B. 937; Mitchell v. Bnldeo 

6 Se4lEa<44aa v. KehliaaB, supra. Dss (1888) 16 Cal I, 
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buyer wants to insist on strict performance in future the seller 
must have a reasonable notice of the same.* 

When the acceptance of the part is conditional, e.jr. made on 
the ground that in future there will be no further breach, the buyer 
can return the part delivered if the seller commits breach with re¬ 
gard to subsequent deliveries. In Lucy y.Mouflet^ the defendant, who 
had bought by sample a hogshead of cider on May 28, wrote to the 
plaintiff, the seller, that the cider was unsaleable, and that “should 
this continue he would be obliged to return, it’’ The seller did not 
reply till July 24, when he wrote demanding payment. At that time 
twenty gallons had been consumed. Held, that the seller had by 
his silence consented to a further trial, and that the defendant had 
not accepted the cider. 

There was a sale of a quantity of coal briquettes of a specified 
size. They were loaded partly on deck and partly under deck, those 
on the deck being of the contract size. The master of the ship 
finding that the cargo was heating bought the deck cargo from 
the buyers. It was afterwards discovered that the briquettes loaded 
under deck were of a size larger than the specified size The buyers 
tliereuppn gave notice rejecting the whole cargo and not ( as they 
might have done ) the underdeck part only. As they had accepted 
part of the cargo this notice was ineffectual. 

It is thus clear that in order that an act may amount to accept¬ 
ance it must fulfil the following conditions : Firstly, it should have 
been done after delivery of the goods to the buyer and secondly 
that it should be inconsistent with the ownership of the seller. 
An act done before delivery of the goods does not amount to 
acceptance even if it is inconsistent with the ownership of the seller. 
The buyer must have an opportunity to reject or accept before he 
can be bound down to his acceptance by his conduct. He must be 
given a chance of election which arises only when the goods are 
delivered to him and he has an opportunity to examine them and 
not before. A resale is an acceptance only when it takes place 
after an opportunity of rejecting so as to amount to an election to 
accept the goods. Where the buyer resells before such an oppor¬ 
tunity there is no acceptance, unless it is impossible to return the 
goods. But where the buyer had had such opportunity but does not 
avail it and resells the goods, both the conditions are satisfied and 
he has no right to reject the goods when they are rejected by the 
sub-buyer in as much as the act of resale being inconsistent with the 
ownership of the seller the buyer shall be deemed to have accepted 
the goods. 

Acceptance implied from retaining the goods after the lapse 
of a reasonable time* without intimating to the seller their 
rejection. 

When after delivery and after the lapse of a reasonable time 
the buyer retains the goods delivered without intimating the seller 
that he has rejected them law will imply acceptance on his behalf^ 

1 Panocit»o8 V. Baymoud; etc. (1917) 3 (1860) 5 H. A N. 339. See also BUiot 

1 767; Gnnningbam Ltd. v. Bobert. v. Thomas (1S88) S M. ft W. 170. 

(1933) 38 Com, cas. 43, 8 Morrison t. Clarkson. 36 B. 437. 
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Wbat is a reasonable time is a question of fact in each case.* The 
parties may b 3 " the contract limit the time within which the buyer 
must determine whejther to acccept or reject the goods and if after 
the expiration of such a limit, or if no time be fixed, a reasonable 
time, he does not reject, he is deemed to have accepted them.* The 
notice of rejection, however, must be a valid notice to make it 
effectual* 

After what is prima facia an unreasonable delay in rejection 
the burden is on the buyer to show that it is reasonable as, for in¬ 
stance, where he could not discover a breach of a condition before^ 
The time for rejection after the discovery of breach of contract is 
not extended because the goods were warranted for a cerUin period*. 

To imply acceptance from the laches of the buyer in intimating 
their rejection the-following three conditions must be satisfied ; 

(1) Lapse of a reasonable time after delivery. 

(2) Retention of goods by the buyer ; and 

(3) No intimation to the seller that he has rejected them,* 

The time may be expres.sly provided for by the contract,’ or it 
may be implied by trade usage.’’ In determining what is a reason¬ 
able time, regard must be had to the seller’s conduct, as where 
he has induced the buyer to prolong the trial of the goods, or has 
acquiesced in a further trial.® Where one party to a contract 
becomes aware of the breach of a condition precedent, he is entitled 
to a reasonable time to consider what he shall do.‘^ 

Acceptance may be conditional and on the condition being 
complied with, the acceptance may become absolute**. 

Where by arrangement between the parties to the contract, 
goods are to be accepted conditionally they can be rejected when 
the condition is broken** and the buyer is entitled to a reasonable 
time after the breach of the condition.** 

In the case of a divisible contract acceptance of one instalment 
does not prevent rejection of others*^. 

If the contract is not severable, the buyer cannot, except in 
cases provided for by section 37, reject part of the goods : if 

\ Sec. 63, infra. 7 Sharp v. Great Western Bailway Co. 

2 Sunders 7 . Jameson (1848) 2 Car. & (1841) 9 M. & W. 7 ; 6Q B-R. 647. 

Kir, 557; Phaggu Mai v. Bahu Mai, 8 Sanders v. Jameson, supra.; custom 
(1913) 35 All. ,325 ; Fisher Reeves & allowingonly one day to accept or reject 
Co V. Armour & Co„ (1920) 3 K.B. 614, was held to be reasonable, 
at p. 624; Kissendoyal v. Askaran, 9 Heilbutt v. Hickson, supra. 

(19115) 23 Cai. t.l 415, at p. 422-34 10 Fisher v. Armour & Co. (1920) 3 K.B. 
I.O. 9^; Ishar Das v. Khanuumul, 614, at p. 624. 

A.T.R. 1927 Lab. 427; Empire Engi- 11 Doraiswamy v. Subbanna, A.I.R. 1927 
nearibg Co. v. Mnnlcipal Board, Mad. 880—105 IC. 613. 

Bareilly, A.t.R. 1929 All 801. 12 Lucy ?. Mouflet, supra; 

8 Barker (Junior) & Co. v. Aguis Ltd. 13 Fisher Reeves & Co. v. Armour & Co. 

(1998) 48 T.LH. 761, supra 

4 Syslop V. Shiriaw, 7 F. 875, 14 In re Andrew Yule & Co., A.I.R. 1932 

i tpton tte. Co. V. Huiske, 69 Iowa 567. Cal. 879==l40 I.O. 877; Pranlal v. 
6 See Bufth41 V. Wheeler. 15 Q.B. 442; Maneckji, A.I.R. 1988 Bom. 46««140 
l^ormeu t, Phillips, 14 M. k W. 977, I.O, 610. 
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therefore he accepts part, he accepts all^ Where the goods have 
once been accepted in such a case, the buyer can only treat the 
breach of a condition as a breach of warranty and can Claim 
damages^. 

Where the buyer who was responsible for not discovering an 
alleged breach of warranty earlier, sued to recover damages after 
having eifected a re-sale; held* that the claim was not unsustainable^ 

Where the goods reached the plaintiffs-buyers on the Slat 
October and were resold on 22nd and the buyer for resale sent the 
intimation of damaged condition of goods on 30th October but the 
plaintiffs delayed for another'fortnight, 

Held^ that the plaintiffs were not entitled to recover damages 
in view of their prolonged failure to give notice^ . 

Grounds of rejection. 

It has been held that the buyer by rejecting the goods on 
an insufficient ground is not precluded from supporting the rejec¬ 
tion on other and valid grounds. It is a long established rule of 
law that a contracting party who, after he has become entitled to 
refuse performance of his contractual obligations, gives a wrong 
reason for his refusal, does not thereby deprive himself of a justifica¬ 
tion which in fact exists, w^hether he was aware of it or not.' Where 
in a c. i. f. contract there was refusal to accept documents on the 
ground that the goods were lost before tender of them, it was held 
that the buyer was not precluded from supporting the rejection on 
the ground that the documents were not in order'. 

But when the contract is repudiated by a party before perfor¬ 
mance this amounts to a waiver of performance of the conditions 
precedent. So when the buyer wrongfully repudiates the 
contract before performance i.s due he cannot support the repudiation 
on the ground that the seller was not otherwise ready or willing to 
perform liis part.’ But a repudiation made after the due date does 
not operate as a waiver of the performance of the conditions precedent 
on the part of the other party' A repudiation or rejection after 
breach on a wrong ground does not deprive the party repudiating or 
rejecting of his right to support his conduct on grounds actually 
existing at the time of breach unless there has been a waiver of such 
breach. But a buyer cannot justify his refusal of an offer to deliver 
goods under the contract by proving that if he had not refused the 
goods when delivered would not have been in accordance with the 


1 Hurdy & Co. v. Hillerns Fowler 

(1928) at p. 666, per Greer J.; 

In re Andrew Yule A Co., A. I. R. 1982 
Cal. 979“69 Oal. 928=140 I.C. 877; 
Pranlal Bhai Ohand sr. Maneokji Petit 
Manufacturing Co., A LB 1983 Bom. 45 
«140 IC. 610. 

2 See section 13 ante. 

3 Mithan Lai Inder Narain v. Bnraj 
Parshad Madan Gopal, A.T.R, 1932 Lah. 
62=135 I.O. 498. 

4 MithAn Lai |nder Ni^rain v. SuraJ 


Parshad Madan Gopal, supra. 

5 Taylor v, Oakes, etc. (1922) 88 T. L.R. 
849. 

6 Manbre, etc. Co. v. Corn Products Co. 
(1919) IE. B. at p 204; See also 
Alexander v, Webber 11922) TK.B. 642: 
repudiation supported by the subse¬ 
quent discovery of fraud in the seller, 

7 See British A Benington Ltd. v. N. W. 
Oachar Tea Co. (1928) A. C. 48* 

8 Steel Bros v. Dayal Khatao (1928) 4T 
Bom. 924, 98((. 
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contract. In Braifhwate v. Foreign Hardwood & Co} the buyer 
wrongfully repudiated the contract on the ground that the seller 
committed a breach by supplying goods to third parties, The seller 
tendered some goods but the buyer refused to accept on the ground 
of previous repudiation. The seller thereupon resold the goods and 
sued for the recovery of the difference between the contract price 
and market price. There was in fact some inferiority in a portion of 
the goods. Held^ the buyer could not sot up the inferiority of the 
goods as a defence; he was held to have warned the performance of 
the condition precedent on the part of the seller by his repudiation. 

BraithWaite’s case was followed in Nannierv. Hayalu lyen^. In 
that case the buyer accepted part of the goods and then repudiated 
the contract on the ground that the good.s wore not tendered by 
the seller within the time, alleged to have been agreed. The seller 
tendered some goods under the contract and then accepted the 
repudiation and sued for damages for breach of contract The buyer 
pleaded non-liability not only on the ground that the goods tendered 
were not of the agreed quality. It wa.s held that the buyer could 
not plead non-liability on the latter ground. 

When right of rejection may he excluded. 

The right of rejection may be excluded by the terms of the 
contract or by usage of traded An usage not to reject goods not 
excessively deficient in quality or deticiency in {pialitv of which may 
be fairly compensated by an allowance, has been held to be reasonable 
and valid^ But an agreement or trade usage which excludes a right 
of rejection even if the goods do not altogether conform to their 
description in the contract of sale is not valid\ in as much as to allow 
astipulation against rejection to apply to a case of non-conformity to 
description would render the contract altogether nugatory*^ and, 
therefore a trade usage also to that effect cannot be incorporated in 
a written contract^ A usage that goods howsoever deficient in 
quality, Kshall, if they answer their general description be accepted, 
is also probably invalid,’’ The facts of the case may, however, some¬ 
times show that, although a name is given to the goods, yet that they 
are not really sold under that description as where goods are sold for 
what they are, and in such case right of rejection may be excluded . 

Allowance for inferiority. 

In the absence of a contract to the (‘ontiary the buyer cannot 
be compelled to accept inferior goods with an allowance for such 
inferiority. But even if there is such an agreement the buyer can 
reject if the goods are different in kind.^^ In Vigers Bros. v. 

1 (1905) 2 K.B, 643. 7 Ro North Western Rubber Co. etc. 

2 (1926) 49 Mad. 781. Hee also Rnstomji (1908) 2 K.B. 907 C.A. 

V. Haji Hussein (1920) 22 Horn. L.B. 8 Per Hawkins J in Sinulino Ralh & Go. 

1105 , V. Kitchen & Co., (1883) Cab. & El. M. 

3 Heyworth v. Hutchinson, L R. 2 Q.B, 217 (220), 

447; Leary & Co. v. Briggs A Co., 6 F. 9 Per Chenneli L J. in Carter v. Crick, 

857. 4 H. & N. 412. 

4 Re Walkers, Winser, etc.. (1904) 2. K.B. 10 Azomar v. Casella (1867) L.R. 2 C.P. 

152. 431, 447, where the allowance caluse 

6 Shepherd \r. Kaia, 6 R. A Aid. 240. was held to ha^re reference to iaferio- 

6 Per Bigham J. in Vigers v. Sanderson rity ol quality and not to difference in 

(1901) 1 K.B. 608 (611). kind. 
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Sanderson Bros' there was a contract for the sale of goods to be 
“about the specification stated below.” The contract provided that 
the property in the goods was to be deemed to have passed to the 
buyers when the goods are put on board and if any dispute arose the 
buyers were not to reject the goods but the dispute was to be referred 
to arbitration. The goods were not according to Specification. Held, 
the buyers were justified in rejecting the goods and were not bound 
to accept the goods subject to an allowance to be fixed by arbitra¬ 
tion. The clause does not operate so as to force the buyer to take 
goods which are neither within nor about the specification, nor 
commercially within its meaning. 

A custom as to acceptance of goods with an allowance for 
inferiority was held reasonable.^ But in Ruttomi v. Bombay United 
Spinning, etc. Co} a similar custom was held to be inconsistent 
with the express stipulation in the contract that a certain quality 
of goods should be delivered in return for payment of a certain 
fixed price. 

Where there is a breach of warranty only the buyer cannot 
return the goods, but he can set off the damage against the price.^ In 
Roberts etc. Co. v. Meyer^ there were “goods to be taken with all 
faults and defects at a valuation.” It was held that the clause applied 
to goods which answered the trade description and did not override 
the warranty under nee. 13 of the English Act. 

Right to reject after payment 

The buyer does not nece.ssarily lose his right to reject by 
payment. This is especially the case where payment is made before 
the arrival or delivery of the goods, as in such cases the buyer does 
not get an opportunity of examining the goods before payment. In 
Polenghi v. Dried Milk Co} there was a sale of goods by sample/^ 
payment to be made in cash on the arrival of the goods against 
shipping or railway document.” The buyer had no opportunity of 
comparing the bulk with the sample before paying the price* His 
right to reject if the goods did not correspond with the sample was 
held not impaired by the payment being made. The buyer cannot be 
deemed to have accepted the goods until he had a reasonable oppor¬ 
tunity of examination which he cann^^t do until the arrival of thegoods^ 

In some cases bills of exchange are accepted against delivery 
of document. In such cases if the goods are not in terms of the 
contract the buyer can reject them and defend an action on the bill 
on the ground of total failure of consideration and he may not defend 
an action on the bill by setting off the damage (if the damage cannot 
be ascertained without collateral enquiry), but he ciin always sue for 
the damage sustained by him.® 


1 (1910) 1 QB. HOa 5 

2 Re Walkera (1904) 2 K.B. 152, 168. See 6 
also Produce Bi okers Co. v. Oiympia 
Oil Co, (1916) A.C. 814. 

8 (1916) 41 Bom. 518, 539. 

4 In FI. Bour#?eois Co. (1920) ,26 Com. 
cas. 260; Hey worth v. tldtchinson 
(1867) L.R. % Q.B. 447. 


(1980) 2 K.B. 312. 

(1905) 10 Com. Ca.s. 42. 

800 Bragg v. Villtnova (1923) 40 
T.L.E. 164: f.o.b. contract. 

8 See Ss. 48 & 44 Negotiable Xustrumonts 
Act See Bubby Horry& Co, (1923) 
4 Lab. 215. 
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Puising of pifiopeity aod acceptance. 

If the property in the goodg has passed to the buyer, he being 
the owner of the goods cannot reject them. So if the property in 
the goods has passed to the buyer before the receipt and accep¬ 
tance of the goods, the buyer cannot reject them but is only left 
with the remedy of claiming damages only. Thus in the case of 
sale of specific goods the property generally passes at the time of 
the contract of sale and delivery may be made afterwards and the 
buyer cannot reject it. See Varley v. Whippy where there was a 
sale of specific goods by description and property did not pass 
until acceptance. In the case of unascertained goods property 
passes by appropriation by one party and an assent to the appropri¬ 
ation by the other party, though the order may vary. If both have 
taken place before delivery and acceptance property has already 
passed to the buyer and he cannot reject. 

Where goods in terms of the contract are delivered to a carrier 
the property passes and the buyer is bound to accept them. 
If the buyer on receipt of the goods 6nds that the goods are 
not in terms of the contract he is not bound to accept; but in 
such cases the property has not passed to the buyer, as 
they were not delivered in terms of the contract. If the buyer 
in such cases accepted the goods he waives the breach and 
the property is deemed to have passed not at the time of acceptance 
but at the time when they were delivered to the carrier. This is 
consistent with the view that the carrier is an agent to assent to 
the appropriation but not to accept the goods on behalf of the buyer. 
When the passing of property is conditional on the acceptance of 
the goods by the buyer (e. p. when the assent to the appropriation 
is to be deduced from acceptance) no difficulty arises. In such 
cases the property does not pass if the buyer refuses to accept, 
and it is immaterial whether the refusal is made rightly or wrongly. 

Effect of acceptance-breach of warranty. 

The buyer loses his right to reject the goods after acceptance 
but he retains the right to sue for damage for breach of wairanty 
though he has notice of the breach unless there is a waiver on 
his part as to this. It seems there is no difference in this respect 
whether the warranty is express or implied. This follows from 
the general principle that every breach of contract gives rise to 
an action for damage.^ 

There is no provision in the present Act as to giving notice to 
the seller about any claim for compensation for breach of warranty. 
But failure to give notice may afford evidence that the goods were 
not defective or that there was waiver on the part of the buyer/ At 
Common law failure to give notice was not considered as a bar to 
an action for damage. In Poulton v. Latimore^ there wafs sale of 
seed with a warranty. The buyer after notice of defect proceeded 
to sow part of it and to sell the residue without giving any 
notice to the seller that it was defective in quality. In an action 
by the seller for the price the buyer could prove breach of 
warranty in diminution of claim or in extinction of it if the goods 

1 (1900) IQ.B, 673. noonng Co. v.Bareilly Manicipal Board 

2 See H. 118 of the Contract Act (now (1929) 27 AH: Ij.X 6H* 
repealed) Appendix B ; Empire Engi- 8 (1829) 9 B d; 0 289, 
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are of no value. “The not giving notice indeed, raises a strong 
presumption that the article at the time of the sale corresponded with 
the warranty and calls for strict proof of breach of the warranty. 
But if that be clearly established, the seller will be liable in an 
action brought for breach of his contract notwithstanding any 
length of time which may have elapsed since the sale”.^ In Beck 
& Co. V. Szymammkt^ breach of warranty was discovered eighteen 
months after delivery. 

Time limit for complaint 

When the contract provides that the complaints regarding the 
goods delivered should be made within a specified time after deli¬ 
very, the seller would not be bound for any defect unless the 
complaint regarding it is made within the time specified. Such 
provisions are not void as coming under S. 28 of the Contract Act.^ 

In Beck & Co. Szymanowski the clause provided that” goods 
delivei’od shall be deemed to be in all respects in af'cordance with 
the contract and the buyers shall be bound to accept and pay for the 
same accordingly unless the sellers shall within 14 days after the 
arrival of the goods at their destination receive from the buyers 
notice of any matter or thing by reason whereof they may allege 
that the goods are not in accordance with the contract.” Eighteen 
months after delivery the buyers discovered for the first time that 
the reels of sewing cotton sold were 6 per cent, shorter in lengths 
and brought an action against the seller for damage for breach of 
warranty. Held that the condition applied to quality only and not 
to quantity and that the buyers were entitled to damages. It was 
also held that the condition, if it applied to quantity, included the 
right to reject and not the right to claim damages. In Taylor & 
Co. V. Ofverherg & Co.^ there was a claim for defects within ten 
days of delivery of document of title ; held, the ultimate purchaser 
could complain within the period. In a c.i.f. contract notice of 
claim was given within 14 days after delivery of documentH. Held, 
notice was within the contract time.® vSee Chapman v. Withers^ 
where under the circumstance.s the non-return of the horse within 
the period stipulated was held to be no bar to an action for breach 
of warranty. 

Nofe. It may be noted that many of the English decisions 
dealing with the question of acceptance are decisions on the Statute 
of Frauds. The question presented to the court may be, whether 
there was a contract, or it may be whether the contract was fulfilled. 
In order that the contract may “be allowed to be good’^ within 
section 17 of the Statute of Fraud.s or “be enforceable by action” 
within section 4 (3) of the English Sale of Goods Act, it is sufficient 
to show an acceptance and actual receipt of a part, however small, of 


1 P<>r Littledale J. at p. 265. See Shosbi 
v.Nobo 11879) 4 Cal. 801, 806: effect 
of ft-aad or miereprosentatiou m avoid- 

’ ing oontraol. 

2 a3a4)A.0.43. 

8 See poroda Spinning etc. Co. v, Satya 
IJarayan Marine etc. Co. (1913) 88 Bom. 
844, 358 Claim nnder an insurance Co. 
4 (1928) 89 TJL.a. 607; See also Pinuock 


Bros. V. Lewis Peat Ltd. (1923) LK.B. 
690; Scott V. Avery 6 H.L. Oas. 811; 
Board of Trade v. Qayaser etc. Co, 1927 
A.C. 610; Berry & Soiih v. Star Brush 
Co. (1915) 31 T.L.K. 603 : time limit 
for exercising option to purchase. 

5 Scriven Bros, v. Sehraoll Fils k Co. 
(1924) 40 T.L.B. 677. 

6 (1888) 22 Q.B.D. 824. 
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the thing sold; a^d yet the buyer may refuse to oocept delivery of 
the bulk, not because there is not a valid contract but because, the 
seller fails to comply with the contract, as proved. The cases, there¬ 
fore, which decide that there has been an acceptance sufficient to 
satisfy the statute are no authority for the proposition that there has 
been an acceptance so as to oblige the buyer to pay for the goods, 
which is the meaning of the term in this section'. 

43. Unless otherwise agreed, where goods are 
delivered to the buyer and he refuses to accept them, 
having the right so to do, he is not bound to return them 
to the seller, but it is sufficient if he intimates to the 
seller that he refuses to accept them. 


Buyer not 
bound to 
return r«- 
jected 
goods 


Buyer not bound to return rejected goods. 

This section reproduces section 36 of the English Sale of Goods 
Act, 1893. The Indian Contract Act did not contain any provision 
corresponding to the persent section, although the rule it embodies 
was applied in India before the passing of the present Act*. 

The English Common Law rule before the passing of the 
English Sale of Goods Act, 1893, was that the buyer could reject the 
goods, either by giving notice of rejection, or by doing any unequivo¬ 
cal act showing that he had rejected them, and that he was not 
bound either to return the goods or to place them in the custody of a 
third party^ The rule enacted by section 36 of the English Act and 
by the present section is substantially the same although it does not 
profess to be the aame^ 

In a case of rightful rejection, the buyer is not bound to put 
himself to the expense and trouble of returning the goods, and it is 
the seller’s business to take avay the goods, if he is so minded®, and 
if the buyer offers to return them and the seller refuses to take them, 
the buyer, it seems, may charge for their keep*. The cost of returning 
them must be borne by the seller’. 

The goods must be placed at the disposal of the seller without 
obstruction. For instan(‘e, the buyer should not claim to keep them 
as security for purchase money paid in advance. The buyer in such 
a case is not in a position analogous to that of an unpaid seller within 
the meaning of section 45 (2)* and is not entitled to retain posse¬ 
ssion until the money paid has been returned. The buyer is, 
however, in the position of an involuntary bailee with respect to 
them.* 


1 See Benjamin on Sale, 7th Edn., p. 270; 
Pollock & Mulla, Indian Sale of Goode 
Act, pp. 227 and 228. 

2 Samer Oliand v. Ardeshir (1907) All. 
W.N r,7; Phaggn Mai v. Babo Lai 
{1918) 35 AH. 325; Buck v. Gordhandas 
A.IR. 1928 Bom. 92=»70 I.C 877-24 
Bom. L R. 991. 

8 Grimoldby v. Wells (1875) L.R. 10 O.P. 
891. 

4 See Hakbnry, Vol. XXV, {lat Edn.), 
281 note (t). 


5 Phaggu Mai v, Babn Lai, supra; Buch 
V. Gordhandas, supra. 

6 C«.wb 11 T. 0o*re (1809) lT»nnt. 366; 
10 it ft. 808; Chestermin v Lamb 
(18341 3 A. i E. 139, 41 »«. 897. 

7 Hoilbatt p. Hielcson, supra; UoUiug v. 
Dean (1902) 18T.L.B.917. 

8 J. L. Lyons t Co. v. May A Baker, Ltd. 
(1933) 1 E. a 683. 

9 0)tel V. Smith (1815) l7l X B. 416 ; 
18 B. B. 739, 
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The buyer must also after rejeetiou of the goods ^lOfc in relation 
thereto in a reasonable manner. He must take reasonable care of 
them as he would of his own goods, as his position in respect of them 
is still that of bailee like that of a carrier after the refusal of the 
goo(M by the consignee although he occupies such position inyolun- 
tarily.* So when it is said that the goods are at the risk of the seller, 
what is no doubt meant is that the buyer is not responsible for acci¬ 
dents not caused by his default.^ 

The rule in this section applies, although the place of delivery 
and the place where the goods are inspected and rejected are not 
the same^. The reason is that there is no reason for throwing on the 
buyer the burden of a situation caused by no fault of his.^ 

Where the contract was to deliver goods in England in closed 
packages to be sent to a sub-buyer in America, the buyer being 
entitled to reject them at their rejection by the sub-buyer, it was 
held that the cost of returning goods from America was recoverable 
from the 8eller^ Where goods are resold before rejection and are 
rejected by the sub-buyer, the buyer, being entitled under the cont¬ 
ract to rejeUt them on such rejection by the sub-buyer, can claim 
from the seller also the expenses of carting and sending them to and 
from the sub-buyer, of warehousing them and returning them to the 
seller.* 

It may, of course, be expressly agreed that the buyer must 
return the goods to the seller in case he rejects them’. 

This section presupposes the relation of seller and buyer. It 
does not appear to touch the case of goods delivered to a man on the 
chance that he may buy them. In such cases he will be liable as 
« bailee for particular purpose®. Buyer may intimate the 
rejection of the goods either orally or in writing. No particnlar form 
is necessary, it being sufficient if he does any unequivocal act 
showing that he rejects them ® 

'^Unless otherwise agreed**— These covering words are used 
to save special contracts. Whore there is a contract between the 
parties that the goods rejected shall be returned by the buyer to the 
seller it is binding on the buyer inSpite of the provisions of this 
section which do not apply to such case and if the buyer 
fails to return them after rejection he is liable for their price 
to the seller or for damages as the case may be.*® 

Liability of 
buyer for 
neglecting 
or refusing 
delivery of 
goods 

1 Hough V. London A North Western 7 Vide the opening Word® of the aeotion, 
Bah Oo., L. R. 5 Bxeh. 61. See also “unless otherwise agreed.” 

proviso to iection jS, supra. 8 Chalmers p 106: Halsbuy, 1st Edn.. 

2 ibid ; 0»Kell v Smith, 1 Stark, 107. Vo) 1, p 6. 

8 8e« Hoilbutt V. supra. 9 Grimoldby v. Wells, supra. 

4 Moiling T. Dean. SiipTa. 10 Ornstein v. Alexandra Furnishing Oo.. 

6 Moiling V. Dean,shpfa. 13 T. L. R. 138 ; Mellor v. Street, 16 

6 Heilbutt y. Hicltaon, supra. L. T. 228. See also S. 02 inft'a. 


44. When the seller is ready and willing to deliver 
the goods and requests the buyer to take delivery, and 
thp buyer does not within a reasonable time after such 
request take delivery of the goods he is liable to the 
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seller for any loss occasioned by his neglect or refusal 
to take delivery, and also for a reasonable charge for the 
care and custody of the goods: 

Provided that nothing in this section shall affect 
the rights of the seller where the neglect or refusal of 
the buyer to take delivery amounts to a repudiation of 
the contract. 

Buyers liability when delivery not taken. 

This section is based on section 37 of the English Act (Appendix A) 
‘‘If the buyer does not carry away the goods bought within a reasona¬ 
ble time, the seller may charge him warehouse room or he may bring 
an action for not removing them, should he be prejudiced by the delay. 
But the buyer’s neglect does not entitle the seller to put an end to 
th*^ foufractV’ Where A contracts to build a steam launch for B by 
a fixed date, delivery to be made on a vessel found by B and A does 
not complete the launch by the contract time, but B does not notify A 
of a ship to leceive the launch till A is ready to deliver, neither party 
has any reme<]y against the other*. 

The reference to the charge for the care and custody of the 
goods indicates that the section applies only to cases where the 
property has passed and the hu>er negle(‘tH to take possession f. 
where the goods are ke)>t again««t the seller’s will. Tlu* sedler cannot 
charge for keeping the goods if he detains them against the buyer’s 
will in the exercise of his right of lien^. 

The proviso to the section saves all the rights of the seller in 
the case wdiere tlie buyer’s neglect or refusal amounts to a repudiation 
of the c(mtract/ j^fere delay by the buyer m taking delivery does 
not entitle the seller to rescind the contract, unless indeed the date 
at which he is to do so is of the essence of the contract. In the case 
of undue delay, however, the seller may give notice fixing a reason¬ 
able time, after the expiration of wdiich he will treat the contract as 
at an end.* 

Jn order that the seller may be entitled, under this section, to 
claim any loss due to the buyer’s default or neglect and a reasonable 
charge for care and custody he must show’ firstly that he w^as ready 
and willing to deliver the goods, secondly that he had made the 
request to the buyer to take delivery, thirdly that the buyer did not 
within a reasonable time after such request take delivery of the goods, 
and lastly wdiere loss is claimed owing to buyer’s neglect or default 
in taking delivery that he suffered any los.s or had to incur any 
expenses. Where he fails to show any of these four things, his claim 
must fail*, 


1 


3 


4 


Greaves v. Ashlin (1813) 3 Camp. 426; 
U B.R 471. 

ForresU v. Aramayo (1900), 9 Asp. Mar. 
Cas. 1340, A, 

Halftbary, Laws of England, 2nd Edn., 
Yol, XXIX, p. 150 f.n (p); Somes v. 
British Empire Shipping Co. (1860), 
8H.L. Cas. 888 at p. 844; 126 R.R. 
186,190. 

See Mersey Steel Co, v. Naylor (1884) 


9 App. Cas. 484, at p 448; Braithwaite 
V. Foreign Hardwood Co. (1905) 2 K.B. 
643, C.A. criticised in British etc. Ltd. 
V. H, W. Caebar Tea Co. (1923) A.C. 
48.atp. 70 

Compare section 55 of the Indian 
Contract Act. 

Greaves y. Ashlin, (1818) sopra; Somes 
V. British Empire Shipping Co., supra ; 
Hartley v. Hitchcoek, 1 Stark 408. 



CHAPTER V. 

Rights of unpaid sellers against the goods. 

45. (1) The seller of goods is deemed to be an 
"unpaid seller” within the meaning of this Act— 

(a) when the whole of the price has not been paid 
or tendered; 

(b) when a bill of exchange or other negotiable 
instrument has been received as conditional payment, 
and the condition on which it was received has not been 
fulfilled by reason of the dislionour of the instrument 
or otherwise. 

(2) In this Chapter, the term “seller” includes any 
person who is in the position of a seller, as. for instance, 
an agent of the seller to whom the bill of lading has 
been indorsed, or a consignor or agent who has himself 
paid, or is directly responsible for the price. 

Right of unpaid seller against the goods. 

ThiB Chapter deiil.s with tlip riLfhts of tho mipaul soller aKairmt 
th6 poods. Where the pjojtoUv ni poods has (ia‘-se<1 by a sale, the 
vi^ht ofII also but is drfeasiblo m ceitain casoB, 

for instauce, in thi^ cuso o{ iiai.-pio bnoimu'D ol (.*()nditiou» jirece- 
dent or conenrrent impo-^id oji iln- b^ the* contraot, or on the 

insolvency of tlio buyer yvh.„ ii,.. !jro|o^rt\ in the pootls has 
p^sed to the blner. tho unpaid itdlrr has throt^ ditfVjent rights, 
viz,, (]) the rigiit to rebiiii p^isM'-^n ii ol t’lu‘ goods. 2^ the right to 
stop the goods in transit jnid (di the right to roscll the goods. J The 
circumstances in whicdi those rights are available to the seller are 
different in eacli case. 

Definition of "unpaid seller’ -sub-section (1). 

This section IS based on section m of the Knglish 4et. The 
Indian Contract Act did not define the expression. 

According to snb“S<’'ction ^Ib fbe seller of goods is deemed to 
be an unpaid seller” for tlie purposes of this A'-t \(t) when the whole 
of the price has not been paiil or tendered ; (ft) when a bill of 
exchange or other negotiable instrument has been received as condi¬ 
tional payment, and the condition ou which it was received ha.s tiot 
been fulfilled by reason of the dishonour of tlio instrument or 
otherwise.) 


“Unpaid 
seller’* de¬ 
find 


H8H 



cnPaid seller 


^It ifci an essentia] condition of the definition that the seller 
should, besides being unpaid, have an immediate right of action for 
the price.' The price must be due in as much as there can be no lien 
without an immediate right of action foj the debt.* The seller is 
deemed unpaid even if the buyer has a right of set off* The 
existence of a set off without an agreement to set off is not a payment 
of the debt,^ and an offer ])y the creditor to set off a debt due from 
the person having a lion does not amount to a tender so as to 
discharge the lieu/ « 

In the case of an entire cnmtiaiot, tiic e.\pre.ssion 'whole price^ Whole 
means the whole amount stipulated. Therefore, even where a price, 
portion of the pr’oc is unpaid, the seller will be an "unpaid seller” 
for the purposes of this Act.'' But, wlicie the contract is severable, 
the term will mean only the apportimoMl price of .such part of the 
goods as is retained®. 

Thus the unpaid seller’s riglit.s extend over every part of the 
goods for the price of all of them, oxrej t w'here, by the terms of the 
contract or otheiwvise, the price has Innui ap])ortioned, as in the case 
of instalment contracts, where the instalments are to be separately 
pai<l for. In such cases the seller's rights are apportioned’. If the 
buyer becomes insolvent, then notwithstamiing the apportionment 
of the price, the unpaid seller's rights are exercisable over every 
portion of the goods not paid for in re.s])Cft of any \)art of the priqe 
of the goods due under the cmitrart'' 11 aiiv portion of the goods is 
paid for, the seller's rights over that portion are gonc.^ 

A seller, however, is not unpaid li the Inner has tendered the 
price and the seller has refused to acc* pt il : in such a case the 
seller loses all his rights against the good<. 

If there is a pmuod of credit thiui the sidh'r is not unpaid 
until the price becomes due. Again, if there is a comlition attached 
to payment it must be fulfilled. 

Payment of price is often made liv a bill of <‘xcliange which is 
ii.sually drawn on the buyer; tlie bu\er acv’Cjits it on presentation and 
pays on the duo date. The Imycr tliu< gels a credit during the 
period from the date on whicli it i^ diawn and the due date of 
payment. 

The .second clause of the sub scctinn gives effect to the general Payment 
presumption of conditional pa>ment in tbe case of negotiable inetjctt- by negoti- 
meats, d’hc seller is unpaid not only when the price lias not in any ableinstru** 
way been paid or tendered iii full, but als(» if he has taken bills of meHts. 
exchange or other negotiable instruments as conditional payment 

1 Raitt V. Miiehpli, (1818) ITI Kll 17 ; H.H. 488. 

16R.R. 765j Kuttayaii ChiUty V. Pala* C HaNlniry, liaws of KiifiUml, 2ud Edii., 
niappa (1904) 27 Mad. 540 Voi XXfX. p. 168 f.n (d) and p. 159; 

2 Piunock V. Harrirton, (1838) 150 K.ll. Expaito ('haimen, (1873) 8 Ch. Ap. 289; 

1256; See also ('hase \. Webtmore, (cl.) Wontwoith v. Outhwaite (1842), 

(1816) 105 E R. 101(1,17 RIl 301. 10 M. & W. 436. 452; 62 R It. 664 

8 Pinnock V, Harriwon, supra. 7 Re Kdv\ai'd% Esparto Chalmera, supra; 

4 Clarke v. Ej) 1 (1883). 4 B. & Ad. 404 ; Morpran v Bain (1874) L R. 10 O.P. 16, 

See also Halsbury, Laws of England, 8 Re Edwards, Expartc Chahnors, supra. 

2nd Edu., Vol. XXIX, p. 158, fn. (d). 9 Merchant Ranking Oo. v. Phpeuii 

6 Hodgson V. Loy (1797) 7 T.R. 440, 4 JBe^senier Co. (1877) 5 Ch. ». 
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and the buyer has failed to meet them at maturity or has become 
insolvent during their currency^- The rule is the same though the 
seller may have negotiated the bills, and they are still outstanding 
and not yet at maturity*. In a case where the seller had discounted 
the buyer’s acceptances, but the latter failed before the bills matured, 
it was held that the seller was unpaid^ Mellish L. J- observed: 

'No doubt, if the buyer does not become insolvent, that is to say, if he does 
not openly proclaim his insolvency, then ciedit is given by taking the bill and, 
during the time that the bill is current, there is no vendor's lien, and the vendor 
is bound to deliver. But if the bill is dishonoured before delivery has been made, 
then the vendor’s hen revivas ; or if the purchaser becomes openly insolvent before 
the delivery actually takes place, then ths law does not compel the vendor to 
deliver to an insolvent purchaser.” 

When payments are made by negotiable instruments there is a 
presumption that they are usually taken as conditiona. so that if 
the instruments cannot be sued upon ( e. Q owing to defective stamp ) 
the seller can sue on the original consideration!^. In Goldshede v. 
CottreW the question whether the payment was absolute or condi¬ 
tional was held to be a question of fact. 

As already noted, the condition i.s broken when the ins¬ 
trument is dishonoured. 

Where the bill is running there is no debt, and so the seller is 
paid. So also whore the bill, although it may be overdue, is outstan¬ 
ding in the hands of an indorsee or holder. If the buyer become 
insolvent, the fact that the seller has negotiated the buyer s accep¬ 
tance taken as conditiona! payment, - and that the instrument is 
outstanding, does not prevent the .seller being an utifiaid seller®. 

But it quite possible that a negotiable instrument may in 
particular case.s bo taken in absolute discharge. In such a case, there 
is no right available against the goods to the seller, as an unpaid 
seller,’ Whether the instalment operates as a conditional payment 
or absolute discharge is, of course, a question of fact^ though the 
rebuttable presumption is against its being an absolute discharge. 

Sub-section (2)—meaning of “seller \ 

All extended meaning has been given to the word **seller” for 
the limited purpose of exercising the rights of lien, stoppage in 
transit and resale dealt with in Chapter V of the Act, and has no 
application to other remedies of the seller. 

Sub-section (2) gives effect to the accepted view that the rights 
of an unpaid vendor against the good.s should be available to any one 
whose po.sition can be shown to be substantially analogous to that 


1 Edwards V. Brewer (1837) 2 M, &W, 
375, 46UK. 626. 

2 Eeiee v. Wray (1802) 3 Ea.st, 93, 6 R.B. 
661. 

3 Gunn v. Bolckow Vaughan (1876) L.H. 
10 Ch. App. 491; Exparto Lambton 
(1876) L.K. 10 Ch. at p. 416. 

4 See Payana v. Panna Lai (1914) 41 LA. 
142. 

6 (1836) 2 H. ft W. 20. Bee aUo Be 


Uefries ft Sons (1902! 2 Ch. 426: mere 
giving or indorsement of a cheque is 
not ooaditional payment of a secured 
debt so as to reJease the security. 

6 Halsbury, Laws of England, 2nd Edn., 
Vol. XXIX, p. 168. 

7 Oowasjee v. Thompaou, (1846) 13 E.K. 

. 454; also 18 E.B. 660 ; 70 B.B. 27. 

8 Goldshede v. Cottrell (1836) 2 M. ft W. 
20 . 
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of m ordinary seller, e, seller’s agent to whom a hill of lading is 
endorsed^ or a surety for the price of goods who has paid the price 
to the seller,* or a broker contracting as principal, or a commission 
agent who is personally liable for the price/ 

In Jenkyns v. Ushorne^ A consigned a cargo to Z in London 
exceeding the quantity which Z had conlracted to take and drew two 
bills on Z, one for the price of the quantity contracted for, the other 
for the price of the residue. Z accepted the tirst bill and refused to 
accept the second. It was ihen agreed tint B, who was A’s London 
agent, should himself take the smaller portion. This agreement, as 
the court held, gave the right to Z to take possession of and receive 
his portion of the goods on the shi))’s arrival and B the right to 
receive the residue. B sold his interest in the cargo to P, taking P’s 
bill. There was only one liiil of lading which was held by Z, and P 
had Only a delivery order addressed to the master of the ship. P 
pledged his interest in the cargo to Q and handed Q this delivery 
order. Before the ship arrived IMailed and the bill which he had 
given to B was dishonoured B notified tlie mastei not to deliver 
his share of the cargo to anyone without further instructions. Held^ 
that B was in the position of an unpaid seller, was entitled to stop 
his portion of the cargo in transit and had efiectuallv done so as 
against Q. 

The teiulency of the de<‘isions in England even before the 
enactment of the hiiiglish Sale oi Goods Act, 1893, uas to give the 
rights of an unpaid seller agaiii’-t tlio goods to fin\ >ne whose posi¬ 
tion could be shown to be suiistantiallv analogous to that of an ordinary 
selle/. 

As to the right of the consignor cn othei agents to exercise the 
rights of the unpaid seller see Feise v Wraff where the rule of 
common law has heeii hud doun. In that ca.se the consignor, a 
factor, who hail bought goods on his o\mi ciedit on account and order 
of his principal, was held entitled to exercusc hw right of -stoppage in 
transit. An agent of a bankrupt wlio has made himself responsible 
for the price of goods may stop them in transit."* 

As to the rights of the conimission agents against their principals 
see Ireland v. Livingston^- In Imperial Bank v. London and St. 
Katherine etS^. a surety who paid the price wms held entitled under 
the circumstances to the possession of the goods as against the 
buyer’s pledgee. 

But a buyer who has rejected goods after paying for them is 
not an “unpaid seller,” and has no lien on the goods till the price 
is refunded^^ 


1 Monsou V. Gray (1824) 130 E.K. 305; 4 
27 R.B. 624; Oassoboglon v. Gibb 
(1888) n Q.B.D. 797; See also Venka- 6 
iaobala v. Ponnuswami Ayyangar, A.l.K. 6 
1925 (Mad) 46 ==^82 I.C. 536. 

2 Imperial Bank v. L & 8t K. Dock, 7 
(1877) 6 Oh. D. 195. Sec also section 8 
140 of the Indian Contract Act, 1872. 9 

8 Ramendra v. Brajendra, (1919) 46 Cal. 10 
SSls’SS I.O. 886; See also Bombay 11 
Steam Navigation Oo. v. Bam Dass 
(1912) 14 Bom. L.B. 682*«*16 10. 61. 


Hanlal v. Pebladarai, A.I H. 1929 Bom. 
260^120 IC. 337. 

(1844) 7 Man, & G. 678, 66 R.R. 767. 
See Chalmers, Sale of Goods Act, 1893, 
lUh Edn., p 109. 

(1802) 3 East 93 

Hawkes v. Duim (1831) 1 C. & J. 519. 
(1872) L.R. 5 H.L. 895. 

(1877) 6 Ch. D. 195. 

Lyons & Co. v. May A Baker, (1923; 
1 K B. 685. 
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Payment when ordinarily due-~HB« notes under ejection 56 

infra. 

Unpaid 46. (1) Subject to tlie provisions of this Act and 

aeller’s of any law for the time being in force, notwithstanding 
rights. property in the goods may have passed to the 

buyer, the unpaid seller of goods, as such, has by implica¬ 
tion of law— 

(a) a lien on the goods, for the price while he is in 
possession of them; 

(b) in case of the insolvency of the buyer a right of 
stopping the goods in transit after he has parted with the 
possession of them; 

(c) a right of resale as limited by this Act. 

(2) Where the property in goods has not passed to 
the buyer, the unpaid seller has, in addition to his other 
remedies, a right of withholding delivery similar to and 
co-extensive with his rights of lien and stoppage in 
transit where the property has passed to the buyer, j 

Rights of the unpaid seller—analogous law 

TLifl section correspoiHis to v^ection HU of tlio Enjilibh wale of 
t-rooilK Act. ]HUH [ \p]>t‘in]i\ A) Jl tcronp.s to^ctlicr in a convenient 
from all the of an unpaid .seller whicdi were .scattered over a 

number of sectim's (1)5.99.K;? ) in Chapter Vll ol the Indian Cont¬ 
ract Act, 187*J ( Apjiendix H ). 

The section declares ^eneralJj the n^jlith of an nnjmid ueller. 
When the property in the "(mxJh has passed to the, buyer, lie has the 
following rijzht.s: -- 

(1) lien. 

( 2 ) stoi)])aKe 111 transit. 

f8) rifrbt of resale. 

The next fjroup of sections deal in detail with the ri^^hts of the 
I unpaid seller as define 1 by this section a^^ainst the ^oods after they 

I have become the property of the buyer. 

Sub-section f2) refers to other ripjhts of an unpaid seller where 
the property has not passed to the buyer. 

'^Suh-section (l)~unpaid seller’s rights when property in 
the goods has passed to the buyer. 

Vrhe Holler^s right of lien is distinct from his right of stoppage 
in transit, although the two rigfits are, in seii.He, analogous. Both 
rights arise when the property in the goods has passed to the buyer 
and in both these cases the buyer must have committed default in 
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the price. But the first right may be exercised whether the 
bityeV be solvetit or insolvent, and the second ojdv when he is insol- 
y^it. The first presupposes possession by tlie seller, the second that 
h® has parted with it. Or in other words, the right ol stoppage in 
transit does not arise mitil the seller's lien is gone, tor it ])resnppo8e8 
that the seller has parted with the possessinri as well as with the 
property in the goods, y 

The right of resale presupposes that the unpaid seller is entitled 
to the exercise of his right of lien or stoppage in transit. Such a 
seller can resell the goods at the buyer's risk after giving reasonable 
notice to the buyer to pay the price\ 

These rights of the seller are not dependent in any way on any 
implied agreement between tlie parties but are incidfoits attached 
by law to the contract of sale, and can only be exei< i^ed liy a seller 
or person in the position of a seller*. Bayley ,L in Mloxam v. 
Sflfwrfe/’.v* stated the pririciides as follows : 

‘‘Where goods are sold and nothnig ^aid as to the time ol the delir#*rv’, or 
the time ot paviiHOd, and t vervthing the s'dho* has to do with thoin is eompiete, 
the pi'opeitv vests 111 the Imvoi so as to sith|. el him to tiio nsk ot aiiv aeiodeut 
which may happen to the goods an 1 the spIIoi h lialCi» to didKor them whenever 
they are dcnian<l»‘d npon p/ninent of the price Hui the boM r has do i ght to have 
possession of the goods till he pavs flu piic^ Tin n llet s nglit in ii h])ei't of the 
price is not a iricre lien winch he will foif it it he ]mit^ with the possesionbnt 
grows oat of his oiigmiil ownmslnp and dominion hikI p.ivment oi a tendoi ot tlie 
price IS a nondition )irecedcnt on the hnv< is part, and until h*' makes such pajment 
1)1 tender, he has no right to the po-.s^-.Hi()nIt goods are sold upon ejedit. and 
nothing i« agreed upon as to the time ot deli\onng thi' goods, the vendee is imme¬ 
diately entitled to the possession, and the nghi ot possession and the right ot 
property vest at once in him bnt liis right ot jmssesMum is not absolute ; it is liable 
to be defeated if he bocomee insolvent beloie In obtains p >ssession If 

the seller ban dispatched the goods to the bnvei and insohencv ocenrs, ho has a 
right in virtue of his original owneislup to stop them m//onv»p< Why ? Because the 
property is vested in the huvet. so a- to snhi*‘( t him t • tin* risk of nnv accident, but 
he hae not an imtefeasihlp right to fbi ) and his msolvencv without pay¬ 

ment at the piice, dr teats that nglu And il this he the case attei he has diH)>atchcd 
the goods, and whilst they are in fian'^itu fortion, it is when he has nc^er paited 
with the gooda and when no tnrtmlu has begun.” 

The implications ol law may, however, be negatived under 
section 62. Or there may be eircum^itances creating a personal 
estoppel sgainst the seller. 

Sub-section (2)—rights when property remains in the seller. 

Where property in the goods has not passed, the unpaid seller 
has, in addition to his other remedies:, a riglit of withiioldiug delivery 
similar to and co-extensive with bis rights of hen and stoppage in 
trapsif "where the property has passed to the buyer. ( Where property 
in the goods has not passed, e.g where the .seller lias reserved his 
right of disposal, there is no need to invoke tlu’se rights at all, for the 
seller is still the owner and can exerci^^o the rights of ownership 
which includes the above rights and has the additional rights of 


1 Section 54, post tiaiismi«sioii to the buyer. As to a 

i fiNireetv. Pym (1800), 1 East, 4; fiiffken case where the buyer himself obtains 
V. Wray (1805). 6 East,, S71. pos^easion, see section 49- 

8 4 B. A C. 941; 98 KK 519. 5 Of, section 33. 

4 i-e/ to some carrier or other agent for 
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Seller’s 

lien 


withholding delivery, called **quasi-lien”.* Where property has not 
passed, the ttnpaid seller can withhold delivery where the buyer 
becomes insolvent* in addition to the other remedies provided by law, 
e.g,, right to sue for the price or a suit for non-acceptance of goods. 
And for this purpose, the fact that the sale was on credit is immaterial. 
It is likewise immaterial whether the goods are specific or unasoer- 
tained^ Even if the seller is guilty of a breach before the insolvency 
of the buyer, he will usually only be liable to pay nominal damages^ 
In such cases the buyer has no rights against the goods and on 
refusal of the seller to deliver has only personal remedies against him . 
But, as we shall see under section 58, the buyer in a proper case can 
sue for the specific performance of the contract of sale and prevent 
the seller from dealing with or reselling the goods ; at the same time 
the unpaid seller has a right of withholding delivery similar to and 
co-extensive with the above rights. 

In Ex parte Clialwem^ there was a sale of goods to be delivered 
by instalment to be paid for in cash fourteen days after delivery. 
During the currencv of the contract the buyer became insolvent and 
the price of one instalment was unpaid. Held, the seller need not 
make further deliveries unless the price of that instalment is paid and 
cash is paid against delivery of subsequent instalments. 


Unpaid seller's lien 

47. (1) Subject to the provisions of this Act, the 
unpaid seller of goods who is in possession of them is 
entitled to retain possession of them until payment or 
tender of the price in the following cases, namely:— 

(a) where the goods have been sold without any 
stipulation as to credit; 

(b) where the goods have been sold on credit, but 
the term of credit has expired; 

(c) where the buyer becomes insolvent. 

(2) The seller may exercise his right of lien not¬ 
withstanding that he is in possession of the goods as 
agent or bailee for the buyer.y 

When lien exists. 

This .section is the same as section 41 of the English Act with 
the words “or custodies” aftpr bailee in snb-aection (2) added ( see 


1 (Of.) Mordannt v. Hntmh Oil & Take 
Milk (1910) 2 K.B. 502, Raju Naidn 
V. Kanakka Pillai, (1928) 64 M.L J 116; 
Bee also Ex parte Chalmers, (1873) 8 
Oh. Ap. 289. 

2 Hap Karim v. Doma, A.I.R. 1924 Nug. 
416^80 T.O. 689. 

8 Grifflths V. Terrj^ (1869) 120 E.R. J066; 
117 B.R- S97 (seller guilty of breach of 
contract to deliver before the boyefe 


insolvency, yd hold liable only for 
nominal damages); Raju Naidn v. 
Kanakka PilJai, supra,—A.I.li 1928 
Mad. 279 

4 Valpy V. Oakeley (1851) 16 Q.B. 941, 
83 R.R, 786 Griffiths v. Perry, anpra. 

6 See Moakes v. Nicholson, (1^5) 19 
C.B.N.8. 290, 

6 (1873) L K, 8 Oh. App. 28oi 
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Appendix A ) See also old sections 95 to 97 of the Indian Contract 
Act (Appendix B)* Siib-section (1) describes circumstances in which 
the unpaid seller may exercise his right of lien. Subject to the 
provisions of this Act\ the unpaid seller of goods who is in possession 
of them is entitled to retain possession of them until payment or 
tender of the price in the following cases, namely i— 

(a) where the goods have been sold without any stipulation 
to credit; 

(b) where the goods have been sold on credit but the term of 
credit has expired ; 

(c) where the buyer becomes insolvent. 

The effect of sub-section (1) may therefore be summed up in 
the proposition that a lien is exercisable when the price is due and 
unpaid*. 

Clauses (a) and (r) of this sub-section declare the law &s it was 
laid down in Bloxam v. ^anderfi^. It was not decided in that 
case whether on the sale of goods on (Tedit the seller could claim a 
lien nj>on them if they were still in his possession after the period 
of credit had expired, although the ))uyer had not become insolvent. 
This point was decnled in Xetr v. Sfcain* wherein it was held that 
when goods have been sold on credit, and remain in the seller’s 
possession till the (‘redit lias ex]>ired, tlie seller’s lien, which wa"S 
xvaived b.\ the grant of credit, revives upon the expiration of the 
term, even thougli the buyer mav not be insolvent ‘ Where the 
owner of goods sells on credit, the buyer has a right to immediate 
possession ; {but if he suffers tlie goods to leninm until the 
period of {layment has elapsed, and no payment in fact is made, then 
the seller has a right to retain them. There is no difference in 
principle whether the seller charges the huyf^r with the rent or not ; 
they are still in Ids possession. 

St wd II be observed that tlie difference between the two cases of 
sale on credit is that the buyer's insolvency puts £in end to liis right 
to claim delivery, even where the term of credit has not >et expired; 
but where he remains solvent h(' does not lose that right until the 
term hag expired, j 

Lien defined. 

A lien in general may be defined to be a right of retaining 
property until a debt due to the person retaining it has been 
satisfied®; and as the rule of law is. that in a sale of goods 
( where nothing is specified as to delivery or payment, the^ seller has 
the right to retain the goods until payment of the price’, he has in 
all cases a Hen, unless he has waived it®. 


1 In this connection soe sections 48, 49, 
63 and 62 of the Act. 

2 So© Benjamin on Sale, 7th Edn. p 874. 

3 (1826) 4 fi. A 0. 941 cited at p. ante. 

4 (1828b 1 Dans. A L. 198; 84 R.K. 767. 

5 So© also Banney v, Poyntis (1838) 4 

B. AAd. 668 ; 2LI.K.B. 66; 88 It.B. 
809. < . 


« 

6 Per Cur. in Hammonds v. Barclay 
(1802), 2 East, 286. See Aggarwala’s 
Law of Ageney, p. 468. 

7 Per Bayley B. in Miles v. Gorton 
(1834), 2 C. A M. 611; 8 L.X Ex, 168; 
89 R.B. 820. 

8 See Benjamin on Sale, 7th £dn., p. 874. 
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lien based 
on posses¬ 
sion 


The lien then is based on the unpaid seller’s possession of the 
goods and not on title, and unless there is possession there is no lien^ 
Jt is not affected by his having parted with the documents capable 
of transferring the title. He may have given a bill of lading which 
passes the legal property in the goods or he may have given a deli¬ 
very order which, though it does not pass the legal title or property 
in the goods, enables the person receiving it to acquire possession of 
the goods and to acquire title in that way. But whatever he has 
done in that respect does not as between himself and the buyer 
destroy his right of lien as long as he keeps possession of the goods 
as vendor and in no other character^ Thus it has been held that 
the fact that a delivery order has been given does not of itself give 
the buyer such a possession of the goods as to defeat the seller’s lien 
for the pnce^ but where the seller is e.stopped by his own conduct 
from denying that he had received payment for the goods to which 
the delivery order relates, he cannot exercise the lien under this 
Bection^ 

A seller will be in possession notwithstanding that some 
degree of control is given to the buyer, so long as tlie seller has 
not done anything to allow the goods to pass into the uncon¬ 
trolled possession of the buyer Thus the stdler i)reserves 
his lien over goods stored in a place to which the bu>er has access, 
but from which he cannot remove the goods without the seller’s con 
sent, as, for example, where the buyer has the inner, but the seller 
has the outer, key^ 

The lien presupposes that the projierty ni the goods has ])assed. 
A person cannot have a ben on his own good.s®. 

The posses.sion of a servant or bailee of the seller is sufficient for 
the purpose of the section^ 

Lien extends only to price—Sale on credit—insolvency of 
buyer—clauses (h) and ( rj 

The lien extends only to the price. If by reason of the buyer’s 
default the goods are kept in warelnmse, or other charges are incurred 
in detaining them, the lien does not extend to sucli a claim, and the 
seller’s remedy is jiersonal against the buyer^ The fact that there 
is an unadjusted account curnuit between the seller and the buyer 
will not divest his right, but the case may he different if there is any 
ascertained balance against the vseller^ 

As the seller’s lien is a right solely for the purpose of securing 

1 Maneckjee v. WaUilal, A.I.R 1926 P.O. locked room). 

38= 50 Bom. 360 = 94 I.C. 824. 6 Nippon Ynsen Kaisha v. Hatnjibhan 

2 Imperial Bank v. London & St. A.I.R 1938 P.O. 162~1.LR. (1938) 2 

Catherine Docks Co. Ltd., (1877) 6 Ch. Cal. 381 = 174 I (’. 564. 

Div. 195, 200, Per Jessel. M K. 7 Owonson v. Morse, (1796) 101 E l\. 856. 

8 X^e Geyt v. Harvey (1884) 8 Bom 501. 8 Somes v. British Empire Shipping Co. 
4 Anglo-Indian Jnte Mills Co. v, Oniade- (1859) 28 L J 0 B. 220, Ex. Ch. affd. 

mnll (1910) 38 Cal. 127=10 I.C. 859 (1860) 8 H.L C. 888; 125 H.K. 186. 

6 Milgate V. Kebblo, (1841), 3 MAO. 9 Wood v Jones (1895)7 D. A R 126; 
100;60 B.R. 475;ExParte Willonghby Vertno v. Jewell (1814) 4 Camp. 31; 
(1881), 16 Ch. D. 604; 8 0. (1908) 2 Anglo-India Jnte Mills Co. v Omade- 
KB. 54; cf Wrighteon v. McArthnr mall (1910) 38 Cal 127: seller estopp- 
(1921) 2 K,B. 807 (delivery of key of ed from denying payment. 
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payment of the price, it follows that a tender of the price puts an end 
to the lien even if the seller declines to receive the money/ 

During the currency of the bill ^iiven in payment the seller is 
paid, but on its dishonour, or the buyer’s insolvency, the seller 
becomes unpaid and his lien revives^. 

A sale is on credit when the seller agrees to accept payment 
at a future date, and there is nothing to show that the buyer is not 
entitled to immediate delivery. A sale on credit excludes the lien 
during the currency of the credii^ unless there be a trade usage to 
the contrary" '‘It is.. ..undoubted law that, by a sale of specific 
goods for ail agreed price, the property passes to the buyer and 
remains at his risk... and it is equally clear law that, where by the 
contract the payment is to be made at a future day, the lien for the 
price, which the vendor would otherwise have, is waived, and the 
purchaser is entitled to a present delivery of the goods without pay¬ 
ment, upon the ground that the lien would be inconsistent with the 
stipulation in the contract for a future day of payment^” 

Where specific goods were sold to be paid for by cash in one 
month, less percent discount, this was held to be a sale on a month’s 
credit, and not a sale for ready money with a month’s grace®. 

Where the buyer becomes insolvent, the nnjiaid seller becomes 
entitled to bis right of lien, whether credit has been given or not, 
Eind whether or not the insolvency occurs during the period of credit’. 
Provision in clause (c) being perfectly general, the seller’s lien will 
revive even when the period of credit has not expired at the time 
when the buyer becomes insolvent. Insolvency before the due date 
of the bill of exchange revives the lien®. 

It will be open to the assignee in insolvency of the buyer to 
elect to afiirm the contract within a reasonable time and obtain the 
goods on payment.” A sub-purchaser would probably have the same 
right'”. The effect of the buyer’s insolvency is tliat all stipulations 
as to credit are pul an end to and the seller has a right to say “I will 
not deliver the goods until I see that I shall get my price paid’’.*' But 
a repudiation of the contract on the insolvency of the buyor will be 
presumed if his assignee does not within a reasonable time intimate to 
the seller that he intends to complete the contract or tender the price'*. 


1 Martindalc v. Smilli, (1841), IQ B. 389; 

55 H.U. 285. 

2 Valpy V. Oakeley, (1851) 16 Q R. 941 , 

83 U.a 786; OnffltliH v. Perry, 28 
L J Q.B. 201: l.E. A K 680 ; 117 K. R 
397. 

3 Spartali v. Benocke (1850) lOC.B. 212, 10 
at p. 223. 

4 Field V, Lelean (1861), 6 H. & N. 617, 

Ex. Oh. 

6 Spartali v. Benecke, supra, per Wildo, 

C.J. 

6 Ibid. 11 

7 Bloxam v. Sanders (1826) 4 B. & 0 
941; 28 ll.K, 619; Once v, Richard.son, 12 
(1877) 8 App. Cas. 819. P C.; See Re 
Nathan, Ex, parte Stapleton (1879) 

10 Oh.D. 586, O.A.; Re Edwards Ex. 
parte Chalmers (1878) 8 Ch. App. 289. 

8 Re Pnoenix Co., eto. (1876) 4 Oh. D. 


108 

9 Crey v. Lainnnd. (1919) 40 Cal 623 
“18 10. 753; Ex park Stapleton 
(1879), 10 Oh. 1). 686, O.A : ss v. 

Duffns (1901), 6 Oom. Oas 165 (action 
for damages for uon-aereptance) 

Kernp v, Falk 11882) 7 App. Oas. 573, 
at p. 578. Pritchett v. Curne tl9l6) 2 
Ch. 515: hen of sub-contractor who 
supplied goods to the eel lor who be¬ 
came insolvent before pajmient by the 
buyer. 

See Griffiths v. Perry (1869) l.E.E. at 

p. 688. 

Kx"pnrtp Chalrnors (1873) L.U. 8 Oh. 
at p. 294 ; Morgan v. Bain (1874) 4 
L.R 10 O.P. 16 ; Grey v. Lnmond 
(1913) 40 Cal. 623, 681. Kemp. v. Falk 
(1882) 7 A. C. 673.675, 
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Instalment 

contracts 


Cost of 
repairs 


Even if the seller has broken his contract to deliver while 
the buyer is solvent, his lien revives on the buyer becoming 
insolvent, and the buyer’s trustee is only entitled at most to nominal 
damages for the breach, unless the value of the goods at the time of 
breach was above the contract price’. 

As regards instalment contracts, Mellish [j J. says: ‘The seller, 
notwithstanding he may have agreed to allow credit for the goods, is 
not bound to deliver any more goods under the contract until the 
price of the goods not yet delivered is tendered to him ; and if a debt 
is due to him for goods already delivered, lie is entitled to refuse to 
deliver any more till he is paid tho debt due for those already deli¬ 
vered, as well as the price of those still to be delivered.. It would 
be strange if the right of a vendor who had agreed to deliver goods 
by instalments were less than that of a vendor who had sold specific 
goods^’' 

For the purposes of the jiresent section a person is said to be 
“insolvent” who lias ceased to ])ay his dtdits in the ordinary course of 
business, or cannot pay them as they become due, whether he has 
committed an act of insolvency or not [Videi^. 2 (8) ((nte\. ll is 
not necessarv that he should be adjudged an insolvent. 

The vendee ]mrcliased a second-hand refrigerator for Rs. 120/ 
and it was agreed between him and the vendor that the refrigerator 
should be put in order at a cost of Rs 320/- The purchaser took 
delivery and admitted that its condition was satisfactory. Later, 
he said that it was not in ^vorking order and the vendor took away 
two parts of it for further repairs, the thermostat and the engine. 
The full bill for repairs had not, however, been paid and the vendor 
claimed a lien on the parts taken for the balance of the original cost 
of repairs and refused to return the same until he was paid the 
balance due for the original repairs. Held, that when the contract 
was fully performed and when the goods were handed back (although 
cost of the repairs had not been fully paid) the lien was ended 
and it could not be revived because tlio vendor undertook further 
repairs.’ 

Clause (a)—no stipulation as to credit. 

The law applicable where there is no provision as to credit was 
thus stated by Bayley B. in Miles v. Gorton* : 

“The general rule ol law i.s, that where there is a sale ot goode, and nothing 
18 specified as to delivery or payment, although everything may have boon done so 
as to divest the property out of the vendor, and so a.s to throw upon tho vendee all 
risk attendant npon the goods, still them rosnlts to the vendor ont of the original 
contract a right to retain the goods until payment of tho price.” 

Sub-section (2)—seller in possession as bailee of the buyer. 

Sub-section (2) deals with the question whether a seller is entitled 
to exercise his right of lien when he is in possession of the goods as 

1 Valpy V. Oakeley, and Griffith.s v. 3 Eduljee v. John Uros., A.I.R 1943 

Perry, supra. Nag. 249=^209 10. 856, 

2 Ex parte Ohaimois (1873), L ll. 8 Ch. 4 (1884), 2 C. A M, 604, at p. 611 ; S9 
App. 289, at p. 293 ; cf. Exp. Btapletou K.B. 820. 

supra. 
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an agent or bailee of the buyer. The old common law rule was that 
though the goods may remain in the possession of the seller, yet, if it 
is agreed between the seller and the buyer that the former’s possession 
shall thenceforth be that of a bailee for the buyer, and not that of a 
seller, the right of lien is gone^ The lien is only revived if the buyer 
becomes insolvent5. In v. Richardfion^ the appellants who 

traded in Australia, imported three parcels of tea which they sold to 
the respondents, who gave their acccptanc(3 (»r promissory notes for 
the price. The appellants were also warehousemen, having a bonded 
warehouse in which they had stored the tea on its importation. On 
selling the tea to the respondents, the appellants handed them 
delivery orders eac.h of which stated that the tea to which it referred 
was warehoused by the appellants. The delivery orders were 
subsequently endorsed by the ies}>ondents In , and entries 

were made at the warehouse that tlie tea had been transferred to W. 

& Co. Subsequently W. & (Jo. became insolvent and their acceptance 
and notes were dishonoured, by whirh tune part of the tea had been 
delivered to W. & (do. and jiart remained in the Avarehouse, for which 
the appellants had not been paid. Held, that the appellants as 
vendors retained their hen in respect of the tea which remained in 
the warehouse. 

The common law rule was abrogated in England by sfwdion 41 
(2) of the English Act and section 47 (2) of the Indian Act is based 
on the statutory rule adopted in that .sub-Mwtion. it de(iiiitel> states 
that the seller may exercise his right of lien notwithstanding thn*- he 
IS in possession of the goods as agent or bailee for the Imyer. 

If the buyer be solvent, ami entitled to credit, he can of course 
during the currency of the credit call upon liis <Lgent. the seller, to 
dediver the goods, for at that time there is no “right of Hen” for the 
seller to exerclse^ 

If the goods are in the possession of a third partv who is 
holding the goods as the agent of the scdlor, the hen attaches ; but 
it is not available after such third jiarty attorns to the buyer.^ 

It may be observed that in India no (luestion arises as to 
whether such an arrangement between the seller and buyer will now 
constitute a “receipt” sufficient to satisfy the Statue of Fiauds. It, 
however, appears that the provision of this sub-section will not be 
entirely irrelevant if in any case the question should arise whether 
the seller is in iiossessioii within the meaning of section 30 (1). 

48. Where an unpaid seller has made part delivei 7 Part deli 
of the goods, he may exercise his right of lien on the very 
remainder, unless such part delivery has been made 
under such circumstances as to show an agreement to 
waive the lien. ; 

1 Ouwack V. Kobiiifion (1861) 30 L J.Q.B. p. 880. 

261 at p. 261 6 Hoc MoEwan v. Smith (1849) 2 H.L. 

2 Townoly v. Crump (1835) 4 A. & E. 58. eas. 309 ; Poultoa v. Anglo Ame- 

8 (1877) 8 App. Cas. 319, P.C. rican Oil Oo. (1911) 27 T.L.K 216; 

4 Per Bayley, L in Bloxam v, Sanders, Hammond v. Anderson (1809) 2 Camp. 

lUpra ; see Benjamin on Sale, 7th. Edn, 243. 
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Pftrt d«ltvery. 

This section follows section 42 of the English Act (*See Appen¬ 
dix A) and the piinciple is to be found in the lUus^tration to old 
section lOG of the Indian Contract Act (See Appendix B). It states 
that the unpaid seller’s lien is not lost by reason of the seller making 
a part delivery, unless such part delivery is tantamount to a waiver 
of the lien*. 

A part delivery may or may not be a delivery of the whole, 
according to the intention of the parties. In Kemp v. Fall<^, Lord 
Blackburn said 

“In agieeing for the delivery of good^t Mith a peison, you aie not bound to 
take an actual corporeal delueiy of the whole in order to conHtitute such a 
delivery and it may very well be that the deliveiy of a part of the goods is 
sufficient to atford strong evidence that it is intended as a delneiy of the whole If 
both parties intend it as a deliveiy of the whole then it m a delivery of the whole 
....and the onus is on those who say it was so intended. 

In other words, a delivery of part is prim a facie only a delivery 
of that part. This adopts the common law rule. 

Although a delivery of part of goods in progress of the delivery 
of the whole, has the same effect for the', purpose of passing the 
property in such goods, as a delivery of the whole; and a delivery 
of part of the goods, with an intention of severing it from the w'hole, 
does not operate as a delivery of the remainder for such purpose,^ 
yet in either case, wdiether it is made in progress of the delivery of 
the whole or with an intention of sevenng it from the whole, it does 
not operate to extinguish the lieu of the unpaid seller in the part 
undelivered*. But this rule is only specially meant for the protection 
of the seller’s right of hen. So where there is none there is no 
occasion for the application of section 48. 

Where the circumstances under w'lnch delivery of part of the 
goods 18 made are such as to laise an inference that the seller agrees 
to waive his right of lien, such part delivery may destroy the hen 
in the rest of the goods as well as which remain ulldelivered^ Such 
agreement may be inferred where tlie delivery is of an essential 
part of the goods sold as for example an essential part of a 
machine*, or where the character of the person taking delivery, 
or the object for which it is taken, is such as to show a com¬ 
mon intention to treat the part delivery as a delivery of all 
the goods’, or where pari delivery takes place in circumstances 
showing that the seller’s agent in possession of the goods has 
acknowledged to the buyer that he holds the goods on In’s 
behalf*. 

But the fact that the goods are in the seller’s own possession 
is important to show that a part delivery is not intended as a 

1 Dixon V, Yntos (1833) 6 B & Ad. 313, Dixon v. Yates, 5 B. & Aid. 3l8. 

at p. 341; 89 11,R. 489. 499 ; Miles v. 5 Ibid. 

Gorton (1834) 2 Or. & M. 504 ; 39 R.R. 6 Re McLaren, Exp. Cooper, (1879) 11 

820, Ch. D. 68 at p. 76. 

2 (1882) 7 A 0.573. 7 Jones v. Jones (1841) 8 M. & W. 531. 

8 See section 34, supra. 8 Hammond v. Anderson, 1 B. A P. N, R. 

4 Bunney v, Poyntz, 4 B. A Aid. 668; 69. 

Tanner v. Soovell, 14 M. A W. 28 i 
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complete delivery*. In this case the sellers sold a parcel of hops 
consisting of two kinds ; twelve packets of Kent hops and ten packets 
of Sussex hops. They rendered one invoice for the whole, which 
expressed that the goods remained at rent for account of the buyer. 
A bill of exchange was given in payment. The buyer sold the ten 
packets, and they were delivered to his sub-buyer. He afterwards 
became bankrupt, his acceptance was not paid, and his assignees 
brought trover against the sellers for the twelve packets remaining 
on hand. It was held that the delivery of part did not constitute 
delivery of the whole, not being so intended by both parties. 

This section is very similar to section 34 and the principles 
enunciated in the cases cited under that section equally apply to this 
and may be referred to'^. 

In Tanner v. SorelP M bought of B certain goods, ‘‘delivered 
alongvside the wharf.” Tlie .sellers gave the following order, addres.sed 
to the defendants: “Please weight ami <leliver to Mr. M. forty- 
eight bales glue pieces.” The defendants weighed and sent a return 
of the weight to B. who thereupon sent an invoice to M Aliout n 
month later the defendants dehvi‘re<l five of these bales to a sub-buyer 
of M on the latter's order. Other vessels arrived with further goo<is, 
which were treated in tiie same way by handing deliveiy orders to 
M, and by having the goods weighed, and invoices sent to him. But 
no transfer of any of the goods wa.s made on the defendants’ books 
to M, nor was any rent charged to him. Another partial delivery 
was made to a sub buyer of M. and the sellers then notified the 
defendants to make on further deliveries, M being then in debt to 
them about £700. M became liaiikrupt, and bis assignees brought 
action in trover again.st the defendants. Held, first, that the evidence 
failed to show that the defendants had agreed to become bailees for 
the buyer; and, secondly, that the delivery of the part removed from 
the wharf was not intended to be, and therefore did not operate as, 
a delivery of the whole, but was a separation for the purpose of that 
part only. 

No case has been met with where the didivery of part has been 
held to constitute a delivery of the remainder when kept in the 
sellers own custodif^. 

Part delivery under instalment contracts. 

Section 48 obviously presupjioses that there is an existing 
“right of lien” at the time when the delivery of the remainder of 
the goods is claimed after a part delivery. Accordingly, for example, 
if the goods are deliverable by instalments which are not to be 
separately paid for, as payment is due only on full delivery, the 


1 Milew V. Otorton, supra. 

2 See Hlubey v. Heyward, 2 BI. H. 604; 
.‘t liU. 480; Hammond v, Anderaon, 
1 B. A P N.Il. 69; 8 H ll. 768. (In those 
two oases there was a delivery of the 
whole, not because a part was carried 
away, but because the seller's agent 
and bailee in each case had attorned 
to the buyer. There was in each case 
an agreement hdtwoen the seller, the 


hover, and the bailee, that the last 
n.unvil should thenceforth hold for 
account of the buyer). In Rnnney v. 
Poyntz (1813), 4 B. A Aid. 568; 88 R.R. 
359 the intention of both parties was 
to separate the part delivered from the 
residue, and the vendee took posses¬ 
sion of part only. 

8 14M. *W. 28. 

4 B«e on Solo, 7th Kd., p. 891. 
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seller has no lien ah initio, and the buyer can claim delivery of all 
the goods. But the lien will come into existence in circumstances 
like the buyer’s insolvtM^^y^ Where the contract is an entire con* 
tract i.e. for a single price, although delivery is agreed to be made 
by instalments, the seller is entitled to retain goods in his possession 
for the entire sum which remains unpaid if entire price is not to be 
paid for on complete delivery^. 

As regards severable contracts, if, for instance, delivery is to 
be made by three instalments, and the first instalment has been deli- 
vei'ed and paid for and the second has lieen delivered but not paid 
for, the seller cannot withhold delivery of the third instalment till he 
has been paid for both the second and third instalments, unless (1) 
the non-payment involves a repudiation of the contract lyider section 
38 ante, or (2) the buyer is insolvent^ But any instalment which 
has been paid for must be delivered, even though the buyer be 
insol ventA 

As already observed under section 47. the trustee in bankruptcy 
of a bankrupt purchaser, and it seems also a sub-purchaser, may 
elect to fulfil the contract by tendering the price in full within a 
reasonable time, although the seller is not hound to tender the goods 

Buyer may be let into possession as bailee of seller. 

In order that the seller’s hen may in* <hvested. the posHes-^ioii 
taken by the buyer must be taken in Ins ca])acily of hu\er. For the 
buyer may be let into possession of the goods fjir n sf>ecial purpose, 
or in a different character from that of inyver. 

Thus A might refuse to deliver a horse sold to H guci purchaser, 
but lend it to him for a day oi- a week^ Where a watch was lent 
by the pownee.s to the pawnor, it was held that the pawnor possessed 
as agent of the pawnees, and that they eoidd recover the watch in 
trover against third person, to whom the pawnor had pledged it a 
second time”. In North We>^fern Bank v. Poyiif€r\ pledgees of a 
bill of lading who had handed it to the pledgors to enable the latter 
to sell the (*argo on account of the pledgees were held not to have 
lost their security, tho pledgoi’s ])OHsession being only tlmt of the 
pledgees’ agents for a special purpose. 

When goods in the custody of a bailee. 

When the goods are in the custody of some bailee of the 
seller’s, it may appear that the bailee had, with the consent of the 
seller, attorned to the buyer m respect of the whole, and where this 
is not the case it must still be shown that the part delivery took 

1 Per J<»«sel, M.B, in Ex. p. Caniforth T.L,H. 110: no lien on goods delivery 
HtBmatite Iron Co. {1876k 4 (!h. D. 108, of which v/m wrongfoUy refnsed. 

at 113. Bee HalHhnry, Int Edn., Vol. 4 Merchant Banking Co. v. Phoenix 
XXV, p. 248, note (e). RoHsemer Steel Co. (1877), 5 Oh, D. 

2 Halsbnry, ibid. 205. 

8 Ex. p. Chalmeis (1873), L11.8 Ch. App. 5 Tempent v. Fitzgerald (1820), 8 B. & A. 
289; «f* SooUan Chand v. Schiller 680; 22 RE 526. 

(1978) 4 Cal. 252; Chalmers, Bale of 6 Reeve.s v. Capper (1888). 6 Binif. N.O. 
Goods Act, 11th Edn., p. 113; Stem- 186; 60 RR. 684. 
berger V. Atkinson A Co., (1914) 3X 7 (1896) A. 0. 66 . 
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place in such circumstances as to make it a delivery of the 
whole*. 

It may be observed that a decision under the Statute of 
Frauds in England, that an acceptance of part of goods ordered, 
where the contract inclmled several classes of goods, made the 
contract enforceable as to all the good.s contracted for, and not only 
as regards the parts to which the parcel accepted belonged* has 
nothing to do with the efifect of part delivery as regards the seller's 
lien or right to stop in transit either at common law or under 
the present Act’. 

49. (1) The unpaid seller of goods loses his lien 
thereon— 

(a) when he delivers the goods to a carrier or other 
for the purpose of transmission to the buyer 

without reserving the right of disposal of the goods; 

(b) when the buyer or his agent lawfully obtains 
possession of the goods; 

(c) by waiver thereof. 

(2) The unpaid seller of goods, having a lien 
thereon, does not lose his hen by reason only that he 
has obtained a decree for the price of the goods. 

Termination of lien. 

Tin’s Hootioii follows sotition 43 of the English Act. There was 
no corrcspoiidinii proMsioii in tho Iiidiiin Contract A<*t. This section 
declares that iho unpaid Hollei* of pjoods loses his lien thereon- 

{a) when he delivers the ^»oods to a carrier or other bailee for 
the purpose of transmission to the buyer without reserving the right 
of disposal of the goods ; 

ih) Avhen the buyer or his agent lawfully obtains possession 
of the goods; 

(c) by Avaiver thereof. 

Blackburn obserA^es^: 

“When the vendor ha« given the buyer poesession under the contract of sale, 
all bis rights m the gnodn are completely gone , he most recover the price exactly 
ft« he would recover any other debt,^ and has no longer any claim on the goods 
sold superior to those ot any other creditoi. The delivery and acceptance of 
po8«o»sion complete the sale, and give the hover the absolute umpinhtied and 
mdeteiisible rights of property and possession in the things sold, tlioiigli the price 


1 Compare Tanner v. Bcovell, supra with 3 Bee Bale of Goods Act, by Pollock and 
Hammond V. Anderson, supra, in this Mulla, p 244 
connectiou. In the latter case the 4 Blaokbuin on Bale. 2nd Ed, p. 318. 

buyer had, in addition, weighed and 6 Cl. Wauockji Peatonji Bharucha v, 

therefore, had had actual physical pos- Wadilal Barabhai A Co. A.I.R. 1^26 P. 

aewimn of the whole. C. 38 (1926); 60 Bom. 80()i==94 I.O. 

a llhot V. Thomas (1838) 3 M. A W. 170, 824 (sale of shares). 

49 E.R m, 


Termina¬ 
tion of Hen. 
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be unpaid and the buyer insolvent unless, indeed, the whole transaction is vitiated 
by actual fraud,’* 

Clause (rt)-~Ios8 of lien on delivery to a carrier or other 
bailee 

The unpaid seller’s lien is a possessory lien and the right is 
available so long as the seller remains in possession of the goods 
either himself or through his agents.^ When goods are delivered to 
a carrier or other bailee, such as a forwarding agent of the buyer, 
for being transmitted to the buyer, without reserving the right of 
disposal under section 26 (1) ante, the lien is lost. This is so 
because such delivery in print a facie deemed to be a delivery to the 
buyer*. The reservation of the right of disposal, indeed, prevents 
the delivery to the carrier being a delivery to the buyer, but as in 
such cases the property remains in the seller’, no question of his 
parting witli his lien really ari.sea, for the right of lien only comes 
into existence when the property has pas.sed. But when the 
property has passed, and the seller, though entitled to retain 
possession, deliberately parts with the possession by delivering the 
goods under the contract, he abamlons his rights over the goods. A 
right of stoppage in tramitu, however, arises should the buyer 
become insolvent, and it this is exercised the right of lien revives* 

^ The phrase ‘without reserving the right of disposal’ here means 
‘without constituting the carrier the seller’s own agent,’^instead as is 
generally the case, the agent of the buyer as under section 89 .sub¬ 
section (l).® Thus a shipment when the bill of lading is taken to the 
order of the seller or his agent is a delivery to the master as the agent 
of the seller®. In all (‘asoH in vvhiidi the seller constitutes liimself or 
hi.s agent as the consignee of the goods or agrees to deliver the goods 
at their de.stination the possession of the goods being still with the 
seller bis lien continues over them. But when the delivery to the 
carrier is sncdi or under such circumstances as to (‘oristitiite the 
carrier ?an agent of the buyer, the carrier being a bailee of tlie buyer 
the possession passes to the buyer, and there being left no control of 
the goods in the .seller the lien is extinguished, y 

A delivery order is however a mere token of authority to 
deliver. Therefore the giving of a <lelivery order by the vendor to 
the vendee does not of itself give the vendee such a right to tbelgoods 
as to enable him to defeat the vendor’s lien\ A delivery order 


1 8«e Owonson v. Morsp, (1796) 7 TR 
64. 

2 See Section 39 (1), ante. 

8 See Section 25 (1). 

4 The bnyer may re-deliver the goods to 
the seller or, in certain cases, agree to 
the seller re-talong pos.sesbion ol the 
goods (Bhimji N. Dalai v. Bombay Trust 
Corporation, A.I.B, 1980 Bom. 306, 64 
Bom. 381,1241.C. 800), with the light to 
hold them on the same terms as if he 
had the seller’s lien; but here the right 
ife created by express contract, and does 
not, as does the seller^s lien properly 
so called, aria© by implication of law ; 


and such transactions may arnonnt to a 
fraudulent preference; Re O’ Sullivan 
(1892) 61 UJ.Q.B. 228; cf. In re 
Nripendra Kumar Bose A.Ili 1930 Cal. 
171, 56 Cal. 1074,121 I.O. 746). Apart 
from such an express contract, the sel¬ 
ler regains no Hghtsovcrtho goods by 
obtaining possession of them from the 
buyer, Valpy v. Gibaou, infra 

5 Craven v. Ryder, 6 Taunt 438; Buck v. 
Hatheld, 6 B. A Aid. 632. 

6 Wait V. Baker, 8 Ex. I; Cabarron v. 
Kreeft, Kreoft v, Thompson, L.B. 10 
Exch, 274. 

7 Le Gey v, Harvey, 8 Bom. 5Q1. 



S«C. 49] tBHMINATION OF LIfiN 403 

i 

properly so called is a mere promise to deliver^ and delivery 
is not complete until the bailee attorns to the buyer and 
thus become the buyer’s agent as custodian of the buyer*. 

VJThe seller’s lien is not affected until the buyer has obtained 
possession of the goods or the acceptance of the delivery 
order by the bailee signifying the bailee’s assent to bold on bis 
behaH^ These cases however should be carefully distingusihed from 
the cases where, although the bailee has accepted a delivery or 
other order constituting himself as the agent of the buyer, the buyer’s 
title to the goods is not complete because Bomethnig yet remains to 
be done to the goods by the seller or the bailee as the seller’s agent^. 
In such cases inspite of the delivery or other order having been 
accepted by the bailee, if the buyer becomes insolvent, the seller can 
countermand the order. In such case.s the right continues until 
that something which remained to be done by the seller and for want 
of which the buyer’s title was incomplete is done and his title is com- 
pleted^ The rules laid down above also apply mufatis mutandis to 
other documents of titled But the endorsement of a delivery order 
or a bill of lading or other documents of title to the goods which 
entitles the buyer to demand the delivery of the goods from the 
carrier or custodian thereof without any further act being needed 
from the seller transfers to the buyer not only the pro])erty in such 
goods hut also possession thereof and is a complete delivery'^ divest¬ 
ing the seller of the right of his lien on such goods^ 

In Valpyy, Gibson}^ goods were ordered of the Manchester 
sellers, and sent to a forwarding house in Liverpool by order of the 
buyer, to be forwarded to Valparaiso ; but the Liverpool house had 
no authority to forward till leceiving orders from the buyer. The 
biiy-er ordered the goods to be relanded after they had been put on 
board, and sent tbein back to the sellers, with orders to repack them 
into eight packages, instead of four ; and the sellers accepted the 
instructions writing, ‘ We are now re-packing them in conformity 
with your wishes.” While they were still in the possession of the 
sellers for that purpose, the buyer became insolvent. Thereupon 
the sellers refused to deliver them to the buyer's trustee in bank¬ 
ruptcy except upon payment of the price. Held, that the right of 
stoppage was lost and the soller.s had lo.st their lien by delivering 
the goods to the shipping agent, that the fransitus was at an end 
when the goods reached the forwarding agents, and tliat the re¬ 
delivery to the sellers for a new purpose could give them no lien. 

The seller may. however, undertake to deliver the goods to the 
Imyer at the destination, and the carrier is then the seller’s ageni^' 


1 Ibid ; Oilhnan v. Carbatt, 61 L.T. 281; 

J.O. Shawv. Bill, 8 Mad. 88; G.I.P. 7 
Kailw«yCo,T Haimmandas, 14 Bom. 
501. 8 

2 Bontall V. Barn, 3 B. & C. 428; Farina 

V. Homo, 16 M. A W. 150. 9 

3 McEwan v. Smith, 2 H.L. Cas, 809; 

Griflltha v. Perry, IE, A E. 680. 10 

4 Hoe sections 21 A 22 supra, 11 

5 Busk v. Davis, 2 M. A S. 897; Wallace 
V. Breeds, 18 East, 622, 

6 Hammond v. Anderson, 1 Bos, A F. 


(N.B.) 69 

Farina v. Home, 16 M. A W. 119; Bart¬ 
lett V. Holmes, 22LJC.F. 182. 

Randers v. Maclean, 51 Q.B.D. 327 
(341). 

See Bills of Lading Act, IX of 1856, 
sections 1 and 2. 

4C.B 887; 72 B.B. 740. 

Dunlop**V. Lambert (183$), 6 01. A F. 
600 ; 49B.B. 148; Badisohe v. Basle 
Chemioal Works, (1898) A.a 200; 67 
k J. OL 141. 
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The seller may also reserve the right of disposal, which he 
prima facie does when, on shipment, he takes a bill of lading making 
the goods deliverable to the order of himself, or of his agent.* This 
reserves, not only the right of property, but also the possession, for 
such a delivery is not a delivery to the buyer, but to the captain 
of the vessel on behalf of the person indicated by the bill of lading,® 
and it is by the indorsement and delivery onlj of the bill of lading 
that a symbolical delivery of the cargo is effected-^ 

Clause (b)~on buyer obtaining possession. 

Section 88 ante explains the various methods by which posses¬ 
sion can be given to the buyer, and clause (b) states that the unpaid 
seller of goods loses his lien thereon when the buyer or his agent 
lawfully obtains possession of the goods. This follows from the fact 
that the right of lien presupposes that the seller is in possession 
of the goods, and that it would naturally cease to exist as soon as the 
buyer or his agent lawfully obtains {lossession of the goods.'* 

In order to defeat the lien it is not necessary that tlie buyer 
should obtain possession of the goods, it is enough il ili(‘ sellm- parts 
with their possession. When the buyer obtains j^ossession, both 
the rights of lien and stoppage in transit are lost, and the seller’s 
remedy is only for the jirice. In Svboisttuins v. />. ((' Y Rif!" whudi 
was a case of atopjiage in transit, delivery on hoard the buyer’s ship 
was held under the circumstances to be delivery to the buyer.* 

The addition oi the word “lawfully*’ shows that the possession 
must not be obtained tortiously as against the seller.'* If possession 
of the goods is obtained by the buyer by some tortious act, the seller 
may take them back, if he can do so, or sue the buyer in trover if 
he refuses to re-deliver them, the reason being that the mere right 
to have possession of the goods is a sulUcient right upon which to 
found that action,”^ 

When the goods are in the posse.ssion of a third person at the 
the time of sale, the seller’s lien contmuos until such third 
person attorns to the buyer.** Thus vliere the seller's agent in 
p 08 ses.sion of the goods attorns to the buyer with the seller’s con.sent, 
the lien will cease*. Where the seller delivers the goods to the buyer 
on condition that the buyer is to hold them as the seller’s bailee, the 
right of the seller to the goods is in the nature of a special property 
rather than a lien pro])orly so called^'*. If at the time of the contract 
the goods are in the possession of the buyer himself as the seller’s 
bailee, the completion of the contract of sale turns the buyer’s previous 
possession as a bailee into possession as owner and terminates the 

1 eeuUoij 25 (2) ante. 7 Of. Liti v Cowley (I8l6) 7 Taunt. 169, 

2 Ter Parke, B. in Wait v. Baker (1848) 17 ER. 482. 

2 Ex. I. 76 E.R. 469. 8 Cngg v. National Guardian Aaaurance 

3 Per Bowen L.J, in Sanders v. Maclean, Co. (1891) 3 Ch. 206; M’ Ewan v Smith 

(1888), 11 Q B.D, 327, at 341 (C.A.); (1849) 9 E ll 1109; 81 E.R, 166; Castle 

SCO Benjamin ou Sale, 7tb Edn., p 884. v. Bworder (1861) 6 H. A N, 8'^8; 12S 

4 Re McLaren, Ex parte Cooper (1879) R.B 860; see section 30 (3) ante.’ 

11 Ch. D. 68, C.A. 9 Dodsley v. Varley (1840) 12 A. & E. 

6 (1867) L.li 2 Oh. App. 382, 385. 682, at p. 634; 54 K.R, 652, 654. 

6 See Wallace v. Wooilgate (1824), R. & 10 Cam v. Moon (1896) 2Q.B.’a83 ' Kilpm 

198. V. Ratley (1892) 1 Q B. 582, 
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seller’s lien. But attornment by the seller himself will not divest 
the lieu^ 

Where the seller allows the buyer to take the chattel tempo¬ 
rarily, for the purpose of trying, and the buyer then refuses to return 
it to the seller, the Jesuit will be the same as lu the case of obtaining 
possession by some tortious act. The delivery would not then be 
under the contract of sale, but under a special contract of bailment*. 

Clause (c)—waiver of Hen. 

The seller’s hen may, of coarse, he waived expressly. It may 
also be waived by implication at the time of the formation of the 
contrac.i when the lerms show I bat it was not coulempUted that the 
seller should retain possesMon till payment: and it ina> be abandoned 
during the performance ol tiie (‘ontract by the seller’s actually 
parting with the goods before payment.^ 

Where the seller takes security loi ilie pne-e mi terms incon¬ 
sistent with the existence of the lien, an implication of waiver may 
arise^ Thus, as already notice<l, by selhng the gooils on credit the 
seller waives his hen during the currency (d the credit, unless in the 
meantime the bu>er becomes insoKent. The same will be the result 
if after the contiact oi sale he accepts conditional imyment by taking 
a negotiable instnummt ior tlie fince, tliougli the hen \\<;uld revive 
on its tlishoiiour , or takes some other security which postpones the 
date of payment and is tlieretore inconsistent with the right of hen*^. 
The seller thus may waive Ins hen by assenting to a sulcsale ; and if 
he paits with the doenmentvS of ti(](‘ and the^ come into the hands of 
u third party, lie may tliereb> lose his hen’. It is essential that the 
security taken should be inconsistent with the lion’'. 

Waiver by seller’s wrongful repudiation of contract or claim 
of possession on other grounds. 

The hen is also waived by implication where the seller repu¬ 
diates the contiact b\ w’rongfully refusing^ or leudeiing himself 
unable'”, to deliver the goods, or by using (»r dealing v\ itli them in a 
manner incouMsIent w'ltli a mere right of possession, as, tor example, 
by consuming them‘d So also wliere he does md rely upon a right 


1 See .section 42 (2) ante. 

2 See Allen v vSniith (1862) 11 W U 810 
Bx. Oh ; and ct. Temped v. lotzgcralcl 
(1810) 3 B. k Aid 680, 22 B 526. 

n See Konjinnin on Hale,7th Edn , p 887 
and section 62 post, 

4 Chambers v. Davidson (1866) L.H. 1 
P.O. 200. (Cl.) Be MoniH (1908) 1 K.B, 

473 (case of Holieitor's lien): Bank of 
Africa V. Salisbury Mining Co (1892) 
A.C. 281; Uo T;eith’« Estate, (1866) 1 10 
P.O. 296 (hen created by ('ontract ox- 
dados statutory lien). 

6 Valpy V. Oakdey (1851), 16 Q.B. 941, 
at p. 951; Gnffith.s v. Perry (1859), 1 
K A E, 680, at p, 686; sc© also Miles 
V. Gorton (1834) 2 C. A M. 50i; 39 B. 

a 820. 

6 Knights V. Wiffen (X870), L.R. 6 Q.B. 


660; seller consenting to sub-sale by 
the buyer. 

7 See section 63. 

8 See Angus v. McLaohlan (1883) 23 Oh, 
Div. 330; Bank ol Africa v. Salisbury 
Milling Co (1892) A.C. 281. 

9 Jones r. Tarleton (1842). 9 M. k W. 
675,60 B.B. 863, Kerford v. Mendel 
(1859), 28 L.J. Ex, 303; Davies v. Ver¬ 
non (1844). 6 Q B. 443 : 66 B.R. 467. 
Jones V. Ohfl' (1833), 1 C & M. 640, 
38 B.R 636 (ease of a person having 
redeemed goods from pawn at the re¬ 
quest of the owner); Gnrr v. Oathbert 
(1843), 12 L.J. Ex. 309, 61 B.R. 787; 
Mulliner v. Florenec (1878) 3 Q.B.1). 
484,0.A. (innkeeper). 

11 Gun* V. Oathbert and Mulliner v. Flo- 
renoe, supra. 
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of lien, bat claims to keep the goods upon some other ground\ In all 
these cases the seller dispenses with payment or tender of the price.® 

As a practical result of it, in such cases the person whose lien 
is waived cannot, when sued by the owner, defeat his aclion by 
setting up the lien or objecting that the amount due in respect of 
which the hen is exercisable had not boon tendered before action 
brought.^ 

A case of wrongful resale of the goods is provided for by 
section 54, and in a case where the seller wrongfully conhumes the 
goods, presumably the damages would be the value oJ the goods, less 
the purchase price or that part of it which remained unpaid, that is 
to say, the value of the buyer’s actual interest in the goods\ 

It w^as held in Morton v. Woodf(xlf that the mere taking of a 
personal security is not tantamount to abandonment of the lien. 

If the goods are re-dehvered to the seller by the buyer with 
the intention of revesting the right of lien, the right of lien revives. 
But the mere obtaining possession of the goods subsequently does not 
revive the lieiA 

Sub-section (2)—decree for the price—lien not destroyed by 
judgment for the price. 

Sub-section (2) deidares that the unpaid seller of goods, having 
a lien thereon, does not lose his lien by reason only that he has 
obtained a decree for the price of the goods. It is declaratory of 
the common law rule.’ The result is that though the debt is merged 
in a decree, the lien on the goods is not destroyed unles.s the seller 
attaches them in execution of the decree, for he gives up his right 
to the possession of the goods by letting the sheriff take possession.^ 

Stoppage in Transit, 

^50. Subject to the provisions of this Act,when 
the buyer of goods becomes insolvent, the unpaid seller 
who has parted with the possession of the goods has the 
right of stopping them in transit, that is to say, he may 
resume possession of the goods as long as they are in 
transit, and may retain them until payment or tender of 
the price. 


1 Boardman v. Sill (1808) 1 Camp. 410 
(iij: refasal tu deliver withant insist- 6 
mg on lien amounts to a waiver of lien. 
Yungmaun v. Briesemann <1898), 67 7 
L.T. 642 (C.A.). 

2 Jones v. Cliff and Jones v. Tarleion, 8 
sapra, See Benjamin on Bale. 7th 
Edition, p. 888. 

3 Bee Jones v. Tarleton, James v. Cliff, 
Malliuer V Florenoo, supra. 

4 Chivery V. Viall (1860) 6 H. A N. 288, 

120 E.B. 588. 

A IB, 1927 Uh. 103«*8 Ub. 967«99 


I.C. 770. 

Halabuiy, Laws of England, 2nd Bdi- 
tion, vol. XXIX, p, 366. 

Houlditch V. Pesauges (1818) 2 Stark. 
337,20B.K.eJ2. 

Jacobs V. Latour (1828) 5 Bing, 180. 

^Analogous law. 

Section 44 of the English Sale of 
Goods Act, 1893, and old section 99 of 
the Indian Conti act A(*t-“-see Ai^pen* 
dix. 
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Right of stoppage in transit 

Another remedy which an unpaid seller has against the goods 
is stoppage in transit. This right arises solely upon the ituolveney 
of the buyer, and is based on the plain reason of justice and equity 
that one man’s goods shall not be applied to the payment of another 
man’s debts^ If, therefore, after the seller has delivered the goods 
out of his own possession, and put them in the hands of a carrier for 
delivery to the buyer (which, as we have already noticed, is such a 
constructive delivery as divests the seller’s lien), he discovers that 
the buyer is insolvent he may retake the goods, if he can, before they 
reach the buyer’s possession, and may retain them until payment or 
tender of the priced 

It may be noted that the right of stoppage in transit arises only 
after the seller has parted with the possession of the goods and if the 
buyer becomes insolvent. This right is only available when the 
goods are neither in the possession of the seller or buyer or any agent 
of them, but are in the possession of a middleman or intermediary, 
for the purpose of transmission to the buyer.^ It is a much iiarrowei 
right than the right of lien because it only arises in case of the buyer’s 
insolvency, whereas the right of lien is available to the unpaid seller 
in every case in which ho is in possession of the goods the price of 
Avhich has become payable. As already pointed out, the right of 
stoppage in tran.sit can only arise alter the right of lien has come to 
an 

The history of the law of stopi>age in transit is given very fully 
by Lord Abingor in (fihson v. Corrufhera^, and this is extracted and 
supplemented by some very useful remarks in Lord Blackburn’s book®. 

When can the right be exercised. 

liight of stoppage in transit can be exercised only when the 
following conditions are satisfied : -The seller is unpaid;^ the buyer 
must be insolvent; the property minst have passed**; the seller must 
have parted with the possession of the goods and the buyer must 
not have acquired it. Strictly speaking, stoppage in transit takes 
place only where the goods have become the property of the buyer. 
Where they remain the property of the seller, the latter may with¬ 
hold them by virtue of his ownership, but this is not stoppage in 
transit by the law merchant.® 

Further, the right can only be exercised by a seller or a person 
in a position analogous to that of a seller**^. 


1 Per Lord Northington,L.C. in D’Aquila 6 
V. Lambert (1761), 2 Eden, at 77; Amb. 7 
39 ;, 

2 Soo Benjnmin on Bale, 7th Edition, 8 
p 917. 

8 Sebuvoaians v. L. & Y. Ry. (1867) 

L,R 2 Ch. at p. 398. 

4 Bee notee under section 46, ante. 

5^ (1841), 8 M, & W. 837; H L.J.Ex. 138; 

66 B.R, 713; See also Rash Rehari 
Earori v. Naram Pas (1928) 60 Cal. at 10 
p.406. 


Blackburn on Sale, Part 3, Chapter I 
As to this see section 46, ante and 
notes thereunder. 

Bee section 46 (2), ante, as to the right 
of the seller to withhold or counter¬ 
mand delivery in the case of executory 
contiaots, 

9 See Lickbarrow v. Mason (1793), 6 
East, 21, at 27 n,; 1 KK 426; Black¬ 
burn on Sale, 2nd Edition, p. 380. 
Section 45 (2), ante. 
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Nature of the right. 

The right of stoppage in transit is a right against the goods 
themselves. “If they arrive injured and damaged in bulk or quality 
the right to stop in tramitu is so far impaired; there is no contract 
or agreement wliicli entitles the vendor to go beyond those goods in 
the state in which they arrive, and to claim some moneys which have 
been paid by the underwriters to the piirchasers of the goods in 
respect of their loss by the non-arrival of their property\ 

Thus the right cannot be availed of against the proceeds of 
an insurance policy effected by the buyer^. As between the right 
of stoppage in transit and the carrier’s ben for a general balance 
of account, tlie former has precedence-’ though not of his lien for the 
special charges on the goods earned.^ vSimilarly, the right of 
stoppage will jjrevail over a third f art>'s nttachmt'iit of the j,<>orls^ 

The resumption of possession by the seller does not necessarily 
amount to a rescission of the contract, but is done in the exercise by 
an unpaid seller of his right to insist on his lien for the price.*^ 7’he 
stoppage does not revest the pro})erl> in the goods in the unpaid 
seller. “Jt is a retaking by the unpaid vendor, either on the cancel¬ 
lation of the contract, as some people say, or, as 1 should rather say, 
on resuming possession for the purpose of insisting on his lien for the 
price at any time while the goods are in the hands of the carrier, 
and have not reached the hands of the purchaser or consignee, and 
when they are not in his pos.sessjoi/. So the seller is hound to 
I deliver the goods as soon as the price is paid or tendered. If the 
price is tendered by the Imyer's assignee in insolvency the seller is 
boJUnd to deliver the goods, as the insolvency of the hu\er does not 
I piit an end to the contract: hut the tender must be made witliin a 
reasonable time after insolvency^ 

In Hash Behari v. Narahi JJas^ the nature ot the right is 
dealt with in detail. 

Extent of the right 

The right is available only so long as tlie goods are in transit. 
It vstops just short of delivery of the goods to the buyer. It is enough 
for the valid exer<‘ise of the right of stojipage in transit that the 
buyer becomes insolvent before the end of the actual transit, ft is 
not necessary that at the very moment of the stoppage the buyer 
must be insolvent, and the right may be exerci.sed in anticipation of 
the insolvency of the hnjer^^ though in such a case the seller stops 
the goods at his own risk^ and if it turns out tliat the bujer is solvent 


1 Berndtson v. Stiang (1P68) L.ll 3 Ch 

App. 68B, at p. 601, per Lord Cairns; 6 
see also Scliotsman v. Latieanhire k 
Yoriishire liy. Co. (1867) 2 (^b App. 7 

832; Bethell V. Clark (1888) 19 Q B 

B. 363,20Q.B.M.IL615, CA. 8 

2 Berndston v. Strang, supra. 

3 Oppenheim v. Bossel (1802) 127 B.B. 

24; 6 ai. 604. 9 

4 Morley v. Hay (1888) 8 M. & By. 

(K.B.) 396. 10 

6 Smith V. Ooss (1808) 170 E.B. 958; 10 


R.K 684. 

See S. 48 (1) supra ; Page v, Cowasjee 
(1866) LU 1 P.C. at p. 145. 

Per (’otton L. T. iii Phelps & v. 
Combei (1886) 28 Ch 1) at p. 821. 

(See Kx-park Chahneis (1873) L. B. 8 
Ch. 289; Jntter v. Budge Budge Jute 
Mills (1107) 84 Cal. 289. 

A III 1923 Cal. 182«(1928) 50 Cal 
999=80 l.C. 486. 

The Tigress, (18«8) l67 E.B. 286; The 
Conataiitm, (1807) 166 E.B. 947. 



l>tfm.TION Ot TRANSIT 


409 




the seller i« anaweTAblft in damages in addition to his liability to 
deliver the goads'* 

Delivery taken by the buyer’s trustees in bankruptcy on 
the. delivery of the goods into the buyer’s warehouse after his 
bankruptcy puts an end to the transit, as bankruptcy does not rescind 
the contract.* 

An insolvent buyer may rescind the contract in cases where it 
is only an agreement to sell with the consent of the seller: and then 
the subsequent delivery of the goods in the buyer s possession cannot 
aflPect the seller’s rights, since the property in the goods will not be 
in the buyer. Where the property has passed, the buyer may decline 
to take possession, thus leaving the seller free to exercise the right of 
stoppage. But in some circumstances such an act of the buyer may 
amount to a fraud. 

The rule as to stoppage in transit applies both to cases of carriage 
of goods by land and sea.^ 

The effect of stoppage in transit is not to rescind tlie contract 
between the carrier and the purchaser or to vest the property in the 
goods in the unpaid seller/ 

Where the property has not passed to the buyer, the right of 
the seller to withhold delivery while the goods are in transit is not, 
pro]>erly speaking, a right of stoppage in transit but an analogous 
right which i.s recognised by law®, 

Against whom the right of stoppage in transit is available. 

The right of the unpaid seller to stop the goods while they are 
in transit until he is paid off is available against the buyer who has 
become insolvent and against his representative in interest i e, trustee 
or official assignee or receiver in insolvency,® or attaching creditor,’ 
or sub-buyer or any other person who derives his interest in the 
goods from the buyer.* There exi.sts a conflict of opinions as to the 
question whether the right is available against the attaching 
creditor of the buyer,^ but weight of the authorities is for the affir¬ 
mative.*^ As to when and how far the right is available against a 
sub-buyer or other person who derives his interest from the buyer, 
notes under section 53 infra may be referred to. 

51. (1) Goods are deemed to be in course of transit 
from the time when they are delivered to a carrier or 


1 G.IP. Ry y. HunmandaB (1890) H 
Bom. 67: LiUadhar v. George Wreford, 
(1893) 17 Bom. 62; See also Halsbury; 
laws of Biigland, 8ad Bdition, Tol. 
XXIX, pp. 167.177. 

2 lllis V. Hunt (1789) 8 T.R. 464; 1 K.R. 
748; Scott V. Pettit (1808) 197 E.B, 
956; 7B.B.804. 

3 Blaokbom on Sale, Srd Edition, p. 418; 
See Kendal v. Marshall (1888) 11 Q. B. 
D. 860 , %i p. m 

4 Booth 0. 8. Go. Ltd. v. Oiurgo Fleet 
Iron Co. ltd. (1910) 2 K. B. 670 0. 


5 See section 46 (9) ante ; See Turner v. 
Liverpool Docks (Trustees) (1861) 6 
Exch. 648 ; Ex Oh.; 86 E R. 377. 

6 Grice V. Richardson, 8 App, oas. 319. 

7 Smith V. Grots, 1 Camp. 983. 

8 See section 68, infra. 

9 See BUekbnrn, p, 411; Remftry, p. 887. 
10 Smith y. Goss, 1 Camp. 283 i Bhola 

Nath y. Baiinath, 1 Agm U; 
Mercantile A Exchange Bank v, Glad- 
atone, L.R. 8 fiioh. 228; Keith v. 
Borrows, 2 Appi m, 661. 


Duration of 
transit 
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other bailee for the purpose of transmission to the buyer, 
until the buyer or his agent in that behalf takes delivery 
of them from such carrier or other bailee. 

(2) If the buyer or his agent in that behalf obtains 
delivery of the goods before their arrival at the appoint¬ 
ed destination the transit is at an end. 

(3) If, after the arrival of the goods at the appoint¬ 
ed destination, the carrier or other bailee acknowledges 
to the buyer or his agent that he holds the goods on his 
behalf and continues in possession of them as bailee for 
the buyer or his agent, the transit is at an end and it is 
immaterial that a further destination for the goods may 
have been indicated by the buyer. 

(4) If the goods ire rejected by the buyer and the 
carrier or other bailee continues in possession of them, 
the transit is not deemed to be at an end even if the 
seller has refused to receive them back. 

(5) When goods arc delivered to a ship chartered 
by the buyer, it is a quest !on depending on the circum¬ 
stances of the particular case, whether they are in the 
possession of the master as a carrier or as agent of the 
buyer. 

(6) Where the carrier or other bailee wrongfully 
refuses to deliver the goods to the buyer or his agent in 
that behalf, the transit is deemed to be at an end. 

(7) Where part delivery of the goods has been 
made to the buyer or his agent in that behalf, the re¬ 
mainder of the goods may be stopped in transit, unless 
such part delivery has been given in such circumstances 
as to show an agreement to give up possession of the 
whole of the goods. 

Analogous law. 

Thi.<) section is liasefl on section 45 of (he Enplisli Sale of Goods 
Act, 1893, (See Appendix A) and in fact reproduces it with some 
slight verba) differences, ft replaces old section KKt of (he Indian Con¬ 
tract Act (See Appendix B). In the Engltsli Act the expression used is 
'in tfanritu' while in the present Act, the English phrase “in transit” 
is used, though there is ab.solntely no difference between the 
meanings of the two expressions. 

Meaning of "transit.” 

The term “transit” does not necessarily imply that the goods 
are in motion, for the goods may be in transit even when they are 
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lying deposited with n forwarding agent as such^ The essence of 
stoppage in transitu is that the goods should be in the possession of 
a middleman, or of some person intervening between the vendor who 
has parted with and the purchaser who has not yet received them\ 

Sub-section (1)—duration of transit 

The transit is held to continue from the time the seller parts 
with the possession until the purchaser acquires it; that is to say, 
from the time when the seller has so far made delivery that his right 
of lien js gone to the time when the goods have reached the actual 
possession of the buyers Sub-section (IJ clearly lays down that ‘goods 
are deemed to be in course of transit from the time when they are 
delivered to a carrier or other bailee lor the purpose of transmission 
to the buyer, until the bii>er oj‘ his agent in that behalf takes delivery 
of them from such earner or other bailee.’ 

This sub-section asHiimes that the delivery to the earner is as 
agent of the buyer for carriage. If the carrier is the agent of the 
seller, no question ot stoppage can arise Where a seller having 
instructed his o\\n agent to deliver couiilerraands the order^ or 
himself lefnses delivery, or, having dispatched goods to his own agent 
or factor, countermands the delivery bv the carrier to the agent, so 
as to prevent the agent acquiring a lien\ these are not cases of 
stoppage in transit witliiu the meaning of this sub-section (3). In 
such cases a hen, and not a right ol stopiiage, comes in question. 

Section 4G of the Act must be read with section 51 of the Act 
and where as a matter of fact the transit is at an end and the goods 
are at home then the right of stoppage ot the unpaid-seller is gone. 
Where goods are unloaded from the Jfailway and delivered over to 
the buyer in his godowiis, the transit is at an end. The fact that 
later on the Eailway Company passes an older to the etfect that the 
goods should not jiass to the buyer until freight had been paid is of 
no avail to the seller so as to enable him to retain or exercise his* 
hen®. 


Mere non-)taynieiit of freight although it sometimes raises a 
presumption that the transiiu is not at an end is not suihcient. Where 
the first consignment of the goods jmichased by the insolvent vendee 
had actually been unloaded in the godowii of the vendee without 
payment of height before the coiintennanding order was given by 
the vendor, the right to the freight is waived and the consignment 
ceases to be in transit and the vendor has no right over it. 

The right of stoppage in transit is an equitable right which 
arises wholly from the insolvency of the buyer and is based up the 
plain reason of justice and equity that one man’s goods shall not be 
applied in payment of another’s debts. The right continues so long 
as the goods are in the possession of a carrier or other bailee for 

1 Bee Blftckhuni on Hale, 3rd Edn., p. 81 lill. 166- 

862. 6 Kinloeh v, Craig <1790), 8 T.R. 783; 

2 Sebotoan v. Lancashire Railway (1867) 1 B.R. 664 (H L.). 

L.R. 2 Cfa. App. 382, ftt p. 338. 6 Narain Das Tikkam Dae v. Official 

B Benjamin on Sale, 7lb Edn., p. 927. Aeeignee, A.I.R, X986 Sind 203«165 

4 MoEwan v. Smith (1849), 2 H.L.C. 309; LO. 669. 
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tranimissicn in ilia capacity as sucii to the buyer and are made deli* 
verable to him; and it is immaterial whether the document obtained 
from the carrier or other bailee for transmission of goods is made out 
in the name of the buyer both as consignor and as consignee of the 
goods or not, provided the goods are delivered for transmission by 
the vendor and not by the buyer*. 

The right 
arises after 
seller has 
parted with 
title and 
actual po¬ 
ssession 

The constructive possession above referred to is the possession 
of the buyer through his agent, the carrier. The term is also used 
to mean a possession which (unlike constructive possession in the semse 
above mentioned) diresta the seller’s right of stoppage, tuz., the 
possession of the buyer’s agent not to carry, but to hold the goods at 
the disposal of the buyer^. 

In James v. Griffin^ goods were consigned by ship to the 
purchaser deliverable in the river Thames. On their arrival the 
purchaser, being pressed by the captain of the ship to have them 
landed, sent his son with directions to land them at a wharf, where 
he was accustomed to have goods landed for him and to take them 
thence in his own carts. The purchaser was then insolvent, and told 
his son that he did not intend to meddle with the goods and that the 
seller ought to have them. The goods were by the son's directions 
landed at the wharf, and there they were stopped by the seller. It 
was held that, as the purchaser had not taken possession of the goods 
as owner, the transit was not at an end. Parke B., in the course of 
his judgment observed : 

• “The delivery by the vendor of goods sold to a carrier of any description 

either expressly or by implication named by the vendee, and who i» to carry on 
his ac< 50 uut, IS a constructive delivery to the vendee ; but the vendor has a right 
if unpaid, and if the vendee be insolvent, to retake the goods before they are 
actually delivered to the vendee, or some one whom he means to be hia atfent io 
takf j)fismsion of and keep the goode for him, and thereby to replace the vendor iu 
the same situation as if he had not parted with the actual possession,.. .The actual 
delivery to the vendee or hie agent, which puts an end to the transitus. or state of 
passage, may be at the vendee’s own warehouse, or at a place which ho uses as his 
own, though belonging to another, for the deposit of goodsor at a place where 
he means the goods to remain until a fresh destination is communicated to them 
by ordorfe from himselfo ; or it may be by the vendee’s taking possession by himself 
or agent at some point short of the original intended place of destination.” 

rioods are deemed to be in transit as long as they remain in the 
possession of the carrier qua carrier*^—a qualification to be kept in 
view, for he may become bailee for the buyer as warehouseman or 

1 Narain Das v. Official Assignee, A.I.B. 6 Scott v. Petilt (1808) 8 Boa. & P. 489, 

1986 Sind 105=163 I.C. 876. 7R.R. 804; Rowe v. Piokford (1817)S, 

2 See Benjamiu on Sale, 7th Edn., p. 928. 8 Taunt. 83; 1» R.R. 466. 

8 Ibid, p. 928; see remarks on Brett L.J. 6 W»on v. Baldwen (180i), 6 East. 176; 
iu Kendal v. HarshaU, (1888), U Q^B.D* 7 B.B. 681. 

866, at 864-861. 7 Mills v. Ball (1801) 2 B. & P. 467 : 5 

4 2 M, & W. 628, 43 B.B. 94a 


The seller’s right in the goods is very frequently not ended on 
their arrival at their ultimate destination because of his.having retained 
the property in them, through the reservation of the right of disposal 
ie., of the title to the goods. The stoppage in transit is called into 
existence for the seller’s benefit after the buyer has acquired Uth 
and right of possession, and even constructive, though not actual 
possession*. 
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wharfinger after hie datiee as carrier have been discharged—and it 
makes no difiference that the carrier has been named or appointed 
by the buyer^ 

The transit does not cease merely by reaching the destination, 
but continues till the goods come into the possession of the buyer*. 

The test is not whether the goods have arrived, at their destination 
but whether, having arrived, there has been delivery to the buyer. 

Thus, where the indorsee of a railway receipt from the purchaser, 
after paying the freight loaded the goods in his carts, but became 
insolvent before the carts left the goods^ compound of the railway 
station it was held that the transit had terminated and that the 
company had no right to stop the goods on behalf of the unpaid 
seller^. Similarly, the goods are deemed to be in transit,' though 
in fact lying deposited with a forwarding agent^. “The essence of 
stoppage” says Lord Oairns “is that the goods should be in the 
possession of a middleman”* between the vendor who has parted 
with the goods and the buyer who has not yet acquired possession. 

It is not necessary that the goods should actually be in transit, 
i.e., moving but it is satHcient if they are in the hands of a carrier for 
being carried to their destination®. As transit includes the possession 
of forwarding agents^ where goods are lying in a place of deposit 
for the purpose of transmission the goods are deemed to be in transit. 

The transit continues so long as the goods are not delivered to the 
buyer. Lord Esher observed’’: 

“(foods aio deemed to be in tramitu not only while they reinain in the 
possession of the carrier, whethei by water or land and aiibough such caniei may 
have boon named and appointed by the couhigii^'t*. hat also when they aie in any 
place of deposit connected with the traiismissioii and delivery of them, having been 
tliere doimsited by the person who ia carrying them tor the purpose of transmission 
and delivery until they arrive at the actual posBesbiun of tbe consignee or at the 
posseHsion of his agent who is to hold them at his disposal and deal with them 
accordingly.” 

This delivery to the buyer or his agent may be either at the 
actual destination or the buyer may even obtain the goods at a place 
short of the destination. Parke, B said®: 

“The law is clearly settled that the unpaid vendor has a right to retake the 
goods beiore they have arrived at the purchaser, unless in the meautune, they have 
come to the actual or constructive possession of the vendee.” 

As regards the term “destination,” Lord Esher says that it Destina- 
means sending the goods to a particular place to a particular person tion 


1 Bethell V. Clark (1888) 20 Q,B.D. 615, 
C.A.; Hodgson v. Loy (1797) 7 T.K. 
440; 4 B.B. 483; Berndsion v. Strang 
1867 4 Eq. 481 Ex parte Boaevear 
China Co. <1879) 11 Oh. D. 660. 

2 Heiuekey v. Earle, (1867) 120 E. B. 
163 j 112 B. K. 627. 

8 0.1. P. By. Co, V. Hanmaudas (1890) 
14 Bom. 67 ; See ako Karaindaa v. 
Omdal Assignee, A. I. B. 1986 Sind 106 
=:163 I. 0.876. 

4 Kx parte Barrow (1877) 6 Oh. D. 788; 
Smith V. Goss, (1808) 170 E. B,968; 

10E.B.684. 


5 Sohotsmsn v. Lancashire Railway (1867) 
2 Ch, Ap. 882. 

6 Fraser V. Witt (1868) 7 Eq. 64. 

7 See Bodger v. Comptotr D’Esoouipte 
De Paris (1869) 16 E, K. 618; Noble v. 
Adams (1816) 129 £. K. 24; 17 B. K. 
446; Tanner v. Soovell (1846) 163 
E. B. 876 ; 69 B. B. 644. 

8 Kendal v. Marshall (1888) 11 Q. B. B, 
866; Poster v. Frampton (1826) 108 
£. R. 892 ; 80 B. B. 265. 

9 Whitehead v. Anderson (1842) 162 
E.B.219 (226) ;60B.B.819. 
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who is to receive them* and not sending them to a particular place 
without saying to whom,* ‘‘Transit embraces not only the carriage 
of the goods to the place where delivery is to be made, but also 
delivery of the goods there according to the terras of the contract of 
conveyance^’,* 

Delivery of the goods to the buyer means more then mere 
arrival of the goods at the destination; the buyer must take actual 
or constructive possession of them. This could be inferred from some 
act or conduct of the buyer e. g. when after arrival the freight is 
paid by the buyer or his assigns.^ The arrival which is to divest 
the vendor’s right of stoppage in transit must be such as that the 
buyer has taken actual or constructive possession of the goods; and 
that cannot be so long as he repudiates them.'*” In (?. /. P. Ry, v. 
HcinmciudcLp the transit was held to be determined on payment of 
freight by an indorsee of the Railway Receipt who also loaded the 
goods in carts though he became insolvent before the goods left the 
compound of the Railway Station. In Jackson v. MchoP transit 
was not at an end though the goods reached the port of destination 
and were put on lighters. 

The buyer may take delivery from the carrier or other bailee 
by taking possession of the goods from him or by attornment or 
acknowledgement of his carrier, etc., to the buyer indicating that he 
is holding the goods on his behalf.’ Where the carrier enters into 
an agreement with the buyer to hold the goods as agent of the 
consignee, but not as a carrier, the transit will be put an end to®. 
But where the attornment of the earner is relied on, that attornment 
must be founded on mutual assent. If the carrier does not assent to 
hold the goods for the buyer, or if the buyer does not assent to 
his 80 holding them, there is no attornment®. 

The fact that the freight is unpaid is strong, though not con¬ 
clusive, evidence that the carrier is in possession of the goods, as 
such, and not as the buyer’s agent.*® 

The course of transit may be fixed either by the contract, or 
8ub.sequently by directions given by the buyer to the seller**. Where 
goods are consigned partly by one route, and partly by another, and 
those sent by one route are effectively stopped in transit, the stoppage 
does not revest in the .seller the right to the pos.se8Hion of the goods 
by the other route, the transit whereof has ended.** But the seller’s 
lien being entire, he may exercise it over the goods stopped for the 
price of all the goods*^ 


1 Ex p. Milee, (1886) 16 Q. B. D. 39, at 8 
p. 48, C. A. 

2 Per Lord Fitstgerald in Komp v. Falk 

(1882), 7 App. Cas. 573, at p. 588. 9 

3 See LiUdhar v. Wreford (1893) 17 
Bora. 62,91. 

4 BoUout. L. AI. By. (1866) L. K. 1 

0. P. at p. 440. 10 

5 (1890) 14 Bora. 67. 11 

6 (1839) 6 Bmg. N, C. 808. 

7 See Beddall v. Union Castle, etc. Co. 12 
(1914) 84 L. J. K. B. 360 .* goods were 
intercepted by the buyer at an inter- 18 
mediate stage of transit;. held, the 
transit was at an end, 


Lyons v Hoffnung (1890) 16 A.C. 39l, 
Whitehead v. Anderson, supra ; Ex 
parte Cooper (1879) 11 Cb, D. 68. 

See James v. (Infhn, sopra ; (offer to 
attorn not accepted by buyer) ; Kemp 
V. Falk, supra (carrier not agreeing to 
change his character). 

Kemp V. Falk, supra. 

Be Love, Ex parte Watson (1877) 6 Ch. 
I). 36, C. A. Bethel! v, Clark, supra. 
Wentworth v. Outhwaite (1842) 10 
M. A W. 436 ; 52 B. B. 664. 

See Benjamin on Sale, 7th Edm 
page 942. 
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Any tortious act of the carrier after the goods are “at home*’ 
will not prolong the transit^ In Bird v. Brown^ a pretended notice 
to stop the goods in transit was given by some merchants, who had^ 
however, no authority from the seller to give it. Subsequently the 
assignees of the bankrupt buyer formally demanded the goods from 
the carrier, tendering the freight at the same time. The carrier 
refused to deliver to them and on the same day delivered them to 
the merchants, who had given the ineffectual notice to stop. The 
transit was held to be at an end and both the carrier and merchants 
were liable in trover; and a later attempt by the seller to ratify 
the stoppage of the goods by the merchants was of no effect. 

The principles underlying this sub-section have been very lucidly Principles 
explained in Bethell v. clarW. In that case the buyer bought goods explained 
of Messrs, Clark and Co., the defendants, at Wolverhampton, and 
after the contract was made, sent them a consignment note in these 
terms: “Please consign the ten hogsheads hollow ware to S. S. 

‘Darling Downs’ to Melbourne, loading in the East India Docks here.” 

The goods were sent by railway, and the railway company shipped 
them, and obtained and sent the mate’s receipt to the buyer, but the 
latter did nothing with it. The sellers gave notice to the railway 
company stopping the goods, but too late to prevent shipment, and 
the ship sailed with the goods on board. But before she arrived at 
Melbourne the sellers gave notice to the shipowners^ claiming the 
goods as their properly. After the arrival at Melbourne the tnistee 
in bankruptcy of the buyer demanded the bills of lading from the 
master. Held, that the goods had been effectually stopped the transit 
not terminating until the ship had reached Melbourne. 

Cave, J. 19 Q. B. D. at p. 561 said : 

"In all isasesi of Htoppa^e»« tramitu,\X is necessary firstof all to ascertain what 
is the tran$itm or passage of the goods from the possession of the vendor to that 
of the purchaser. The moment that the goods are delivered by the vendor to 
a carrier to bo carried to the purchaser the Uamiim begins. When the goods have 
arnved at their destination and have been delivered to the purchaser or his agent, 
or when the carrier holds them as warehouseman for the purchaser and no longer 
as carrier only, the iranttUm is at an end. The destination may be fixed by the 
contract of sale or by directions given by the purchaser to the vendor.® But 
however fixed, the goods h«ve arrived at their destination, and the transit us is at an 
end, when they have got into the hands of some one who holds them for the 
purchaser and for some other purpose than that of merely carrying them to the 
destination fixed by the coutraiit or by the directions given by the purchaser to the 
vendor. The difficulty lu each case lies in applying these principles." 

Lord Esher M. R. (same ca^e on appeal-'^O Q. B. D.) observed 
at p. 617— 

"When the goods have not been delivered to the purchaser or to any agent 
of his to hold for him otherwise than as a carrier, but are still In the hands of the 
carrier as such and for the purjioses of the transit, then although such carrier was 
the purchaser’s agent to accept delivery so as to pass the property, nevertheless 
the goods are in transitu and may be stopped. There has been a difficulty in 
some cases where the question was whether the original transit was at an end, and 
a fresh transit has begun. The way in winch that question has been dealt with is 
this. Where the transit is a transit which has betm caused either by the terms of 
the contract or by the directions of the purchaser to the vendor, the right of 

1 LilLadhar v. George (1898) 17 Bora. 5 The case of Rosevear China Clay Co, 

69, 88. supra, however, shows that it is not 

9 (1860) 154 E. R. 1488; 80 R. B. 776. absolutely necessary that the destina- 

8 19 Q. a. D. 658, 90 Q. E D. 615; C. A. tioa should be actually named. 

4 See section 69 (1). 
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stoppage iiiiraindm eiisto i but* ‘4 tlie goods ace not in the haede of the earrier 
by ceaaon either of the terina of oontraet or of the directions of the parehaeor 
to the vendor, but are in iramitu afterwards in consequence of fresh direetiond 
given by the purchaser for a new transit, then such traoint is uO part of the original 
transit and the right to stop is gone. So also if the purchaser gives orders that 
the geode shall be sent to a particular place, there te he kept till he gives fresh 
orders as to their destmation to a new carrier, the original transit is an end 
when they have reached that place, and any further transit is a fresh and independent 
transit* 

The delivery of goode to a servant is delivery into the actual 
possession of the master. If, therefore, the buyer sends his own 
cart or his own vessel, for the goods, they have as a rule reached 
the buyer's actual possession as soon as the seller has delivered 
into the cart or vessel*. 


But if the seller desires to restrain the effect of a delivery of 
goods on hoard the buyer’s own vessel, he may do so by taking 
bills of lading so expressed as to indicate that the delivery is to the 
master of the vessel as an agent for carriage, not an agent to receive 
possession for the purchaser, as where the seller takes the bill of 
lading to his own order, or to that of his agent, whereby he reserves 
the right of disposal^ 

Sub-section (2)—buyer obtaining delivery before goods 
reaching destination, 

Though the seller may have directed delivery by the carrier 
at a certain place, it is open to the carrier by arrangement with the 
buyer to deliver wherever the later directs. In such a case, 
according to sub-section (2). the transit is at an end*. The vendee 
may thus anticipate the place of destination if he can succeed in 
getting the goods out of the hands of the carrier/” The carrier and 
consignee might ’agree together for the delivery of goods at any 
place they please.® 

The agent mentioned in sub-section (2) is the buyer’s agent 
to take delivery so as to determine the transit, not an agent for 
transmission to the appointed destination*. The buyer may obtain 
delivery of the goods by the carrier’s attornment to him during the 
transit. And a test of such an attornment, when the good.s are 
intercepted by the buyer, is whether they will again be set in 
motion without fresh orders of the buyer. If they will not, the 
transit is ended^ 

In Whitehead v. Anderson’^ Parke B. observed that “if the 
vendee takes the goods out of the possession of the carrier into his 
own before their carrival at the destination, with or without the 
consent of the carrier, there seems to be no doubt that the transit 
would be at an end, though, in the case of the absence of the carrier’s 
consent, it may be a wrong to him, for which he would have a right 
of action,” This was not assented to by Blackburn* and the doubt 


1 Sea Benjamin on Sale, 7th Edn., p. 980 
and the aathoritiea cited thereander, 

2 Ibid; See also section 95 (2) ante. 

S Mills V. Ball, snpra, 

4 Kendal v. Marohail, (1888) 11 Q*B.D. 

856 ( 869 ). ^ 

» I*. A N. W. By. Oo. v, Bartlett (1861) T 


H.& N. 400; 81 LJ. Ex. 92. 

6 See Benjamin on Sale, 7th Edn., p. 94C, 

7 Keddall v. Union Castle Co. (1015), 84 
E.J.K.B.860;112 L.T. 910. 

8 (1842), 9 M. A 618, at p. 68i 

9 Contract of Sale; p 269; 2nd Ed., p. 
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sufjgeiited seems to be justified by the decision in Bird v. Browrd, 
which is just the converse of the case supposed of a tortious taking 
of possession by the purchaser from the carrier. Tn that case, the 
carrier tortiously refused possession to the purchaser when the goods 
had arrived at their destination ; and it was held that the purcliaser’s 
rights could not be impaired by the carrier’s wrongful refusal to 
deliver, that the transit was at an end, and the right of stoppage 
gone^. It, therefore, seems clear that consent of both the buyer and 
the carrier seems necessary. 

It is a question of fact in each case in which capacity the 
carrier is holding the goods. One test of his character is whether he 
receives the instructions necessary for forwarding from the seller 
or buyer. The transit is at an end when the goods reach the hands 
of a forwarding agent appointed by the buyer even though the goods 
were intended for an ulterior and subse(|uent destination.^ In Valpy 
V. the goods were sent to a forwarding house under buyer’s 

i»is{ met ions They were then returned to ilie seller under the 
buyer’s instructions for repacking them into eight jiackages instead 
of four and the sellers accepted the instructions. It was held that 
the transit was at an end and redelivery to the seller for a new 
purpose <li(l not revive the right of lien. In Ex parfe transit 

was at an end when the goods reached the foiwarthng agent at the 
destination to whioh they w^ero sent by the seller, tlie farllier carr¬ 
iage being under the direction of the buyer 

Sub-section (31--attornment of carrier to buyer on reaching 
destination. 


If, afler the arrival of the gooils at the appointe<l destination, 
the carrier or other bailee acknowledges to tlie buyer or his agent 
that he holds the goods on his helialf and continues in possession of 
them as bailee for the Inner oi* Ids agent, the transit is at an end and 
it is immaterial that a further destination for the goods may have 
been indicated by the bn\er. This is attornment of carrier to the 
buyer and in such a case the transit is at an end. As Paike, B. 
observed in Whitehead v. Andersnif: 


“A caf-e of Cfinstniotive po‘‘*!<'fc.bH>u the raniei iMitei'? expiessly or 

by implK'ation into a new aRroement. dibtinct from thoonginaJ contiacl for eaiiiaf^e. 
to hold the goods foi the eonsjgnee or his agent, not loi the jnnpo'^o of ttxpediting 
them to the jilaeo of onginal destination i>uisnant to liie rontijn't tmt for the pur¬ 
pose of ensfody on hib ueconnt and siihjm’t to some new m fuithei order to bo 
given to him.” 

Such attornment of the carrier to the buyer may be express or 
implied, but it can only be wdth mutual conseTlt^ As the sub-section 
itself states, the mere fact that the buyer indicates a further deatina- 


1 (1960), 4 Ex. 786; 19 L J. Ex 154; 80 
K.B, 776, supra. 

2 fiee also L. & N. W, Ky. Co. v. Bartlett, 
supra; and seeiion 2 (2) ante, doHning 
delivery as a voluntary transfer of 
possession. 

8 Kendal ?. Marshall (1883) J1 Q.B.D. 

866 . 

4 (1847)4 0.11.837. 

6 (1886) 16 Q.B.D. 39. See also Ex^parte 
Watson (1877) 6 Ch.D. 86: where there 


was an express agreement as to transit 

6 (1842) 152 EU 210 supra; See also 
Foster v. Framtou (1826) 108 E.R. 392; 
30 R.U. 255. 

7 Exparte Barrow (1877)6 Ch. U 783: 
whore the buyer absconded and so 
could not give his assent; James v. 
Oriffin (1837) 2 M. A W. 628: the 
wharfinger could not receive the goods 
for the buyer without his assent. 
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tion for the goods for his own purposes, will not have the effect of 
prolonging the transit^ 

It is open to the carrier to attorn to the buyer subject to his 
lien*. Consequently, it follows that the mere fact of retaining the 
lien is not conclusive against the factum of attornment^ 

The word “destination” in this sub-section has a local significa¬ 
tion. The “appointed destination” is the place to which under the 
contract the goods are to he consigned^; the “further destination” is 
the place [to which the buyer intends for his own purposes that the 
goods shall go, and with which the seller has no concern®. 

It may be observed that the mere arrival of the goods at the 
appointed destination is not sufficient to end the transit, but there 
must be a delivery of the goods either to the buyer or his agent to 
take delivery ; or else the carrier must attorn to the buyer or his 
agent®. In Johson v. Eppenheim^ transit was considered to be at an 
end when the goods wer(‘ received by the buyer’s agent at the place 
where the buyer asked thiMu to be sent though they were destined for 
a further destination. 

Sub-section (4)—goods rejected by the buyer. 

If the buyer refuses to take the goods, they remain in the 
possession of the carrier as snclJ^ and are therefore still in course 
of t^anait^ But if the rejection is made after the buyer’s agent has 
taken possession of them, il will not prolong the transit*^ The 
buyer’s rejection does not amount to a fraudulent preference of the 
seller within the meaning of the law of bankruptcy*\ In Bolton v. 
L. (fc Y. Ry. Co}^ the buyer after accepting part of the goods rejected 
the rest when tendered and ordered them to be returned. The seller 
refused to take them hack and ordered them back to the buyer who 
again refused to take them, and then the buyer became bankrupt 
when the seller stopped the goods m the hands of the carrier. Held, 
transit did not end. 

Sub-section (5)—ship chartered by buyer. 

Whether a vessel chartered by the buyer is to be considered 
his own ship, depends on the nature of the charter-party. If the 
charterer is in the language of the law merchant, owner for the 
voyage, that is, if the ship has been demised to him, and he has 
employed the captain so that the captain is hia servant, then a 
delivery on board of such a ship would be a delivery to the buyer ; 


1 Exparte Cooper, (1879) llCh. D. 68; 
Taylor v. Ci E Ry. Co. (1901) 17 T. L. 

B. 394; assent implied, 

3 Allan v. Gripper, (1832) 149 E.R 94, 

37 R.B. 682. 

3 Kemp v. Falk, snpra. 

4 Per cur in Meehan v. N. E. By. Co. 
(1911) 8.0.1348; appointed dostination 
was not the arrival station bat the 10 
bayeris yard, that being the agreed 
place where delivery was to be given. 11 

5 Benjamin on Sale, 7tb Edn, p. 948. 

6 See Bethel 1 v. Clark, sapra; Babajiv. 12 
Clan Wne Steamer (191Q) 84 Boro. 64^; 


transit may not at an end by the arrival 
of the goods at the shipping station. 

7 (1905) 21 T.L.R. 468, See also Ex-parte 
Golding (1880) 13 Ch. D. 628. 

8 James v. Gnffln, snpra. 

9 Bolton v. Lancashire A Yorkshire By. 
Co., L. B. 1 C. P, 431; 35 L. J. 0. P. 
187. 

Jobson V. Eppenheim, (1905) 21 T. L. 
R. 468. 

Re McLaren, Exparte Cooper, snpra, 
per Brett, L. J. at p. 73. 

(1866) L. B, I. 0. !>. 431, 
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but if the owner of the veHsel has his own captain and men on board, 
BO that the captain is the servant of the owner, and the effect of the 
charter is merely to secure to the charterer the exclusive use and 
employment of the vessel, then a delivery by the seller of goods on 
board is not a delivery to the buyer, but to an agent for carriage. 
It is a pure question of intention in every case, to be determined by 
the terms of the charterparty^ 

In BerndUon v. Strang^ the buyer had sent a chartered vessel 
for the goods (the original contract, however, having provided that 
the seller was to send them on a vessel, delivered f.o.b.), and the 
seller took a bill of lading, deliverable to “order or assigns,’’ and 
indorsed the bill of lading to the buyer in exchange for the buyer’s 
acceptances for the price. It was held that the effect of taking the 
bill of lading in that form from the master of the chartered ship was 
to interpose him, as a carrier, between the seller and the buyer, and 
to preserve the right of stoppage to the former. 

In Svhotmam v Lancashire and Yorkshire Ry. Co^., the 
goods were delivered on board a ship belonging to the buyer, which 
was employed as a general trader. By the bills of lading the goods 
were deliverable to the buyer or hi.s assigns. This was held to be a 
delivery to the buyer, so as to preclude the right to stop in transit 
before the arrival of the goods at the port of consignment. 

Before a bill of lading is taken the seller preserves his lien if 
he has taken or demanded the receipts for the goods in his own name, 
though this state of facts is sometimes treated as giving ground for 
the exercise of the right of stoppage\ If, however, the vessel were 
the purchaser’s own vessel, and he has paid for the goods and 
received the bill of lading, and the receipt contained nothing to show 
that a bill of lading was to be delivered l>y which the seller’s control 
over the goods was to be retained, the seller’s retention of the receipt 
would be wrongful, the principle in Schofsman v. L, and Y. Ry. Co. 
supra would be applied, and the delivery would be held complete so 
as to divest both lien and right of stopI)uge^ 

The same principles as in the case of a vessel apply to the 
seller’s or buyer’s hired vehicles®. 

Sub-section (6) -wrongful refusal by carrier to deliver. 

Where the carrier or other bailee wrongfully refuses to deliver 
the goods to the buyer or his agent in that behalf, the transit is 
deemed to be at an end. This sub-section is based on the decision 
in Bird v. Brown\ It assumes that the buyer is entitled to obtain 
delivery, and the proper inference is that if the carrier rightfully 
refuses delivery, the transit is not deemed to be at an end. And 
where the carrier or other bailee rightfully refuses to deliver the 


1 Benjumin on Sale, 7th Edn., p. 982 and 
the authorities cited thereunder. 

2 (1867) li. R.4 Eq. 481; 36 L. J. Oh. 879. 
8 L. R. 2 Oh. App. 882. 

4 Cmven v. Ryder (1816), 6 Taunt, 433 j 
16 B. R. 644; Ruck v. Hatiheld (1822), 
6 B. A Aid. 632 ; 24 R. B. 507. 


6 Oowasjee v, Thompson (1845), 6 Moo 
P. 0. 0. 165 ; 70 H. R. 27 ; 6ee 
Beiijauun on Sale, 7th Edn. p. 933. 

6 Halsbury Laws of England 2nd Edn., 
Vol. XXIX. p. 176: f. n. (q). 

7 (1860) 154 E. a 1433 ; 80 E E. 775. 
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goods to the buyer or his agent in that behalf, the transit is not 
deemed to be at an end In this case there was a tortious taking 
possession of the goods by the buyer from the carrier who refused 
to deliver as he was served by the seller with a notice which 
however was invalid. Held, the transit did not end/ 

It has been observed" that th« language of sub-section (0) is 
wide enough to cover the case of a refusal to deliver the goods on a 
demand made before tin* arrival ol the goods at their destination, a 
demand which a consignee is competent to make But the carrier 
will be entitled to demand his full freight. In Jackson v. Nichol^ 
(cameras wi'ongfiil refusal to deliver on tender of freight), however, a 
demand of goods before the end of the journey was held to be insuifici- 
eiit to terminate the transit, there being no actual delivery and no 
attornment by the earner, but it has been observed that it is doubtful 
whether this case is good law^ 

Sub-section (7)—effect of part delivery. ^ 

Whei't' part delivery of the goods has been made to the buyer 
or las agent in that behalf, the reinaiiidfir of the goods may be stopped 
m transit, unless such juirt delivery has been given m such circuins- 
tances as to show an agreement to give up possession of the whole of 
the goods, Section bS, ante, coiitauis tins analogous provision with 
regard to the unpaid seller’s lien. 

The agreement to give uj) po.ssession referred to in the sub¬ 
section, would appear to be an agreement between the bii>cr or his 
agent on the one haml, and the carrier, on the other, and not one 
betw'cen the buyer or Ins agent and the selle/. ft rests with the 
party who lelies on the part delivery as a constructive delivery of the 
whole to prove an intention to that etfe<’t. This }n’uof may be 
established : (1) trom the circumstances under whiidi the delivery 
took place—e.^/., the purchaser may at the time with the carrier’s con¬ 
sent expresses lus intention to take the whole of the goods, although 
he actually lakes only a part, or may with such consent, take part 
expressly in the name of the whole ; or an intention to take all may 
be inferred from the character in which the })erson takes pait delivery, 
as where he is the buyer’s ast>ignee for his creditors—or (2) from the 
intrinsic nature of the goods delivered—as e.g., wdiere the cargo 
consists of an entire machine, and an essential portion of it is deli¬ 
vered to the imrchastr®. 

The fact that the carrier retains his lien for the freight of the 
goods is relevant to show that a part delivery is not intended to be a 
constructive delivery of the whole,’ but it is not conclusive. 

If goods are sent partly by one route and partly by another, 
and one parcel reaches the buyer, and the other is stopped before it 

1 8oo also Luiulon N VV. Uy. Co v. i Hal»bury, Laws uf Englaud, 2nd JSdii,, 

Kartkdt (1861) 7 ft. Ar N. 400;2G8: Vol. XXIX, p. 173 f. n. (h), 

deirmnd made hc lnio tlio nmval ol tho 5 Ko MacLaren, Expart© Cooper (1879) 

11 Oh. D. 68 C. A., at p. 78. 

2 Uakbury, -Lavvy of England, 2nd Edn., 6 Bonjamiu on Bale, 7th Edn., p. 950; 

Vol. XXTX. p. 173 i. n. (h). See also noten nnder stetiou 4Q, ante. 

3 5 Hiiig. N, ( . 608 } 8 L J. 0. P. 294 j 7 It© HoLareti, Exparte Cooper, aopra i 

KempT.r»U,snpr». 
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does so, the seller can hold the part successfully stopped until the 
price of the whole is paid^ 

Public wharves. 

In Lilladhar v. George Wreforcl^ Farraii, J. considered the 
eifect of lading goods at wharves belonging to public bodies like the 
Trustees of the Port of Bombay, constituted by Bombay Act VI of 
1870^ and after citing Barber v. MegerMein^ and Ghjn Milh & Co,, 
V. East and West India Dock Go.\ observed: “From this it would 
seem to follow that so long as (the goods) are subject to a lien for 
freight, the transit is not ended. The goods are not at home. The 
converse proposition would, however, seem also to be true, that when 
the shipowner lands the goods under the statute, and Ins freight has 
been paid, his right of control and lien over tlie goods is gone, and 
thenceforward the goods are held by the statutable wharfingers for 
the consignee alone.” 


52. (1) The unpaid seller may exercise his right Howstop- 
of stoppage in transit either by taking actual possession page in 
of the goods, or by giving notice of his claim to the transit is 
earner or other bailee in whose possession the goods are. ® 

Such notice may be given either to the person in actual 
possession of the goods or to his principal. In the latter 
case the notice, to be effectual, shall be given at such 
time and in such circumstances that the principal, by the 
exercise of reasonable diligence, may communicate it to 
his servant or agent in time to prevent a delivery to the 
buyer. 

(2) When notice of stoppage in transit is given by 
the seller to the carrier or other bailee in possession of 
the goods, he shall re-deliver the goods to, or according 
to the directions of, the seller. The expenses of such 
redelivery shall be borne by the seller. 

How stoppage in transit effected. 

This Mucliou ih based on section 46 of the English Sale of (roods 
Act, 1898 (See Ajipendix A). The rules contained in that section 
correspond to old sections 104 and 105 of tlie Indian Contract Act, 

1872 (See Appendix B). 

This section mentions two modes of stoppage, namely, (l) actual 
possession of the goods by the unpai?d seller; (2) notice by him of bis 
claim to the carrier or other bailee in whose posvsession the goods are. 

It has been suggested with reference to the English Act, that the 
use of the word “may” indicates that the section is not exhaustive.* 

1 Wentworth v. Outhwait© (1842) 10 M. 3 (1870) L. R. 4 H, L. 817. 

& W., 480. 62 li K 604. Soe also 4 (1882) 7 App. Oas. 691. 

notes under section 54. 6 See Halsbury, Laws of England, 2Md 

2 (1892) 17 Bom. 62, at pp, 91~92. Ediu, Vol. XXIX. page 176, t n. (g). 
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**At one time it seems to have been supposed/' wrote Lord 
Blackburn, *‘that in order to make a good stoppage in transitu there 
must have been an actual taking possession of the goods by the vendor 
or his agent, but it is now clearly settled that the vendor’s rights are 
complete on giving the person who has the possession of the goods 
notice of the vendor’s claim to stop the goods at a time when he can 
obey it, although there is neither an actual taking of possession by 
the person stopping ttie goods, nor such an assent on the part of the 
holder as would amount to a constructive possession/” 

No particular form of notice is prescribed by the Act and it 
need not be in writing. It may be given to the carrier etc. or his 
agent.* The usual mode is a simple notice to the carrier stating the 
seller’s claim, forbidding delivery to the buyer, or requiring that the 
goods shall be held subject to the seller’s orders. But the seller 
need not prove his title to the carrier, that is to say, the existence 
of facts justifying a stoppage. He takes the risk of the stoppage 
being justified^ The carrier or other bailee in possession of the 
goods is bound to give effect to the claim as soon as he is satisfied 
that it is made by the seller unless he is aware of the lagal defea¬ 
sance of the claim. 

So where a seller sent two telegrams, namely *dont-deliver’ and 
‘deliver’ to a third man and m subsequent letter stated that delivery 
ought to be made to a third party but made no mention of his claim 
as that of an unpaid seller, it was held that the telegrams were a 
sufficient notice under section 104 of the Indian Contract Act, 1872, 
and that the intention of the telegrams wa.s to stop the goods in 
transit.^ 

The stoppage must be intended as such, and in virtue of a 
right adverse to that of the buyer and must, be done by an act 
showing an intention to resume possession, though the act may in 
fact be done with the buyer’s consent. Thus, a direction by the 
seller to the consignee to hold the proceeds of the goods to his order 
is not a valid stoppage (assuming a valid notice could be directed to 
the consignee), as it implies that the goods themselves will be deli¬ 
vered to the buyer, but is only a direction how the proceeds shall be 
dealt with after delivery*. Where the stoppage is effected on behalf 
of the seller by one who has no authority to act for him, a subsequent 
ratification by the seller will be too late, if made after Ihe transit 
is ended, the principle of the law of agency being that a ratification 
to be valid mut be made at a time and in circumstances in which the 
person ratifying could himself do the act ratified.* 

It is not stated how the unpaid seller is to take possession of 
the goods in transit, but it would seem that the seller would be 


1 Blackburn on Sale, Ist edition (1645), 
p. 207. 

2 Bohthnk V, Inglis (1803) 3 East. 881: 6 
notice by seller’s agent to the master 

of the ship was held sufficient. 

8 The Tigress (1863), Br. & Lush, 88. 

4 Raghumal v. Michumal, 8 Sind L.R. 66: 

261.a 424. 

5 Phelps T. Comber (1885) 29 Oh. D. $18, 


C. A.; See also Liladhar v. Wreford, 17 
Rom. 62. 

See Dibbins v. Dibbius (1896) 2 Gh. 
348 ; per curiam in Lyall v. Kennedy 
(1889) 14 App, Cas. 437,461, 463 ; See 
Bird V. Brown supra; but see Hutchings 
V. Nunes (1863) 1 Moo. P. 0. (N. 8.) 
248 ; 188 R. R. 611; of. section 200, 
Indian Contract Act, 1872. 
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justified in getting his goods back by any means not criminal, before 
they reached the possession of an insolveiit buyer.^ 

Notice to principal. 

Sub-section (1) further lays down that notice by the unpaid 
seller of his claim to the carrier or other bailee in whose possession 
the goods are, may be given either to the person in actual posses¬ 
sion of the goods or to his principal. In the latter case the notice, 
to be effectual, shall be given at such time and in such circumstances 
that the principal, by the exercise of reasonable diligence, may 
communicate it to his servant or agent in time to prevent a 
delivery to the buyer. 

Where the transit is by sea, the expression ‘principal’ includes 
the shipowner, wdio is the person most likely to know where the 
ship and its master are to be found. On this point Lord Blackburn 
observed in Kemp v. Fdlk^ 

“I had always myself understood that the law was that whan you beetnne 
aware that a man, to whom you had sold goods which had been shipped, had 
become insolvent, your best way, or at least a very good way, of stopping them 
I’n transitu was to give notice to the shipowner in order that he might send »t on. 
He knew where his master was likely to be, and he might send it on ; and I have 
always been under the belief that, although such a notice, it sent, cast upon the 
shipowner who received it an obligation to send it on with reasonable diligence, 
yet if, though he used reasonable diligence, somehow or other the goods were 
delivered before it reached, he would not be responsible. I have always thought 
that a stoppage if effected thus, was a suftlcient stoppage in ttansitu. I 
have always thought that when shipowner, havivg received such a notice, nsed 
reasonable diligenee and sent the notice on, and it arrived before the good.s weie 
delivered, that was a perfect stoppage in transitu.'* 

Notice to he effectual mu.sfc be so given that the principal can 
by the exercise of due diligence communicate with his servant or 
agent. ‘ The only duty that can be impo.sed on the absent principal 
is to use reasonable diligence to present the deliveryl” So, where 
notice was given to the shipowner and he endeavoured to stop the 
goods but the assignees of the bankrupt obtained delivery before the 
communication could reach the person in actual possession, it was 
held that the notice was ineffectual.^ But where notice to the 
principal is given in time and under the circumstances giving the 
principal sufficient opportunity to communicate with the agent in 
actual possession if he had acted with due diligenee, the mere fact 
that the principal failed to communicate with the agent in time to 
stop delivery will not destroy the seller^s right and in such case if 
the seller cannot be restored in possession of the goods he is en¬ 
titled to claim damages from the principal for the loss due to his 
negligence.* 

The sub-section also implies that it is the duty of the principal 
to use such diligenee, and if the principal took no steps to 
communicate with his agent when it was open to him to do so, he 
would be liable to the seller for a breach of the obligations imposed 
upon the carrier by the next 8ub-aection^ 

1 Siiee V. Preboot (1744) 1 Atk, ^45, 819,833. 

at p. 350; per Lord Hardwicke L. 0.; 4 Ibid. 

36 B. R. 157, L. C. 6 Liladhar v. Wreford. 17 Bom. 69 (89) 

2 7 App. Caa., at p. 685. Remfry, p. 393. 

8 Par Parka B, in Whitahaad y. Andaraon 6 Saa Litt v. Cowley (1310) 7 Taunt* 169, 
(1843) 9 m 584, 6Q R. B, J7 R* R. 483. 
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It has been held that the unpaid seller may effectually exercise 
his right of stoppage by demanding the bills of lading from the 
Shipowner who ha« retained them as security for unpaid freight*, A 
request by telegram may also be .enfficient.^ 

It appears doubtful whether a notice to the consignee or to 
his official assignee in rase he is already declared insolvent, is 
sufficient for the purposes ol the sectio^l^ 

Sub-section (2)- effect of notice—duties of the carrier and 
the seller. 

The effect of the notice to stop in transit when given effec¬ 
tually, whether to the person in actual possession of the goods or 
his principal, is to revert the right to the of the goods 

in the seller. After tlmt the carrier liolds tljein as his agent, and, 
subject to the carrier’s lien on the goods Inr their freight, which 
arises from the common law, whether tlu‘ can ier l)e a carrier by 
land or sea, and prevails again.st the rights of the seller as well as 
those of the consignee, he must deli\eT* them as the s(‘lier directs. 
If after receiving snch notice the earner delivtu'S the goods to the 
consignee, or refuses to re*dpliver thorn to the seller, he guilt\ of 
a conversion of the goods and is liable for damages'. 

Similarly, if by mistake, or bv reason of th<‘ principal not usbig 
due diligence to communicate w itb Ins agent to sto]> the delivery, 
the goods are delivered to the buyer, tlie <*arrier is liable for damages 
for conversion, and tlie buver or Ins trustee in bankrujtcy must 
re>store them on <lemand to the seller, and on his (ailing to do so, is 
also liable to be sued in trover by the seller®. In case of doubt the 
safest course for the carrier is to file a suit of mter-pleader , or 
take an indemnity from the person to whom he delivers the goods, 
as he would render himseil lialde to an action by tlie Iniyer for 
conversion if he restores the goods to the seller altei the tvan.sit has 
ended®. 

Where a railway company is in possession of goods as carriers 
when the .sellers give notice of stoppage in tran.sit, and a .sum of 
money is owing by the buyers to the nulwa\ (*oinpany. the railway 
is not entitled to set up in pi’ionty to the seller's rigid of stoppage 
in transit a generel lien exercisable by the company against the 
buyers as owners of the goods.® 

1 Exparte Watson (1877) 5 Cli. B. 95, 6 Litt v. Gowley 2 Marsh 457; 7 Taunt. 

C. A. 1G9; 17 U.TI 482. eilad in Lilladhar v. 

2 Exparte Falke (1880) 14 011.0.440 ; (leorge Wrefonl (18)2i 17 Born. 62; 

Eajhumal V. Michumal (1915) 26 1.(1 Be Beneze, ooite (1B7B) LB 

424 (Sind). 9 Ch App. 27. 

8 (cf.) Phelps Sotkes k Co. v. Gnmhei 7 The Tif^re^s, supra : (lihangan La) c- 
(1886) 29 Ch. Div. 813, 822, 825, (\ A ; B.B.C L By. (1915) 17 Hnni. L.U. 339 

Lilladhar v. Ureford, 17 Bom. 62. —2.8 I.C, 948 (2); Ainer Charid v. Kain 

4 Not'‘the property*’RH alated in some T)rh (1914) 88 Bom. 255-^ 211 C. 343; 

of the older oaseH. Meyerstein v. Barber (1866) L. K. 2 C. 

6 The Tigresa (1863) 32 L. J. Adrn 27, P.al p. 55; Glyn v. East and West 

at p. 102 ; United States Steel Pro- India Dock Co. (1882) 7 A.C. 591. 

ducts Co. V, a W, Ky. Supra ; Pontifex 8 Taylor v. G. E. Itv. (1901) 1 R.B. 774. 
r. Midland Bail Co. (1877) 3 Q. B. D. 9 0. S. Steel Findmds Co. v. 0. W. B. 
28 ; Ormonde v. Bailey (1896) 11 T. L (1916) I.A,C. 189, 

It. 21 9i 
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The seller may also enforce his rights by injunction, or if the 
goo^s are in the hands of the master, by arrest of the ship.^ The 
seller has a preferential right against a creditor of the buyer who has 
attached the goods during transit.* 

A seller who stops in transit, and persists in the stoppage, is 
under an obligation to the carrier to take, or give directions as to 
the delivery of the goods and to discharge the freight; and if he 
repudiates this obligation he is responsible to the carrier in damages 
for any loss incurred by the latter by reason of the non-completion 
of the transit. These damages will if the conduct of the seller 
prevents the goods going to their ultimate destination *amonnt to the 
whole freight of the voyage to that destination, which would other¬ 
wise have been completed^ 

If the notice be given to the principal, but not so as to enable 
him by the use of due diligence to stop the delivery to the buyer by 
his agent, neither he nor the agent will be liable to the seller, and 
the buyer will have lawfully obtained possession, and the transit 
will have come to an end. This follows from the previous sub¬ 
section^. 

This Hub-section also provides that as between the seller and 
the carrier the expenses of re-delivery shall fall on the seller. 
Where an unpaid seller stops goods .sent by sea at a port short of 
their destination, he is liable for the freight, not only to the port 
where the goods were actually lauded, but also to the port of their 
ultimate destination”. It ma> be that the seller would be able to 
prove for the expenses against the luner's estate jii insolvencs^. 

Stoppage by unauthorised person. 

A stoppage in transit made on account of the seller even by a 
person unauthorised in that behalf is effeetual, if it is ratified before 
the transit has terminated^ But as under the general law of agency 
a ratification is not effectual unless it is made at the time when the 
principal could himself do the act ratified, it cannot be ratified after 
the transit has terminated.*^ In the latter cases another princirdo 
of the law of agency, namely a ratification cannot prejudice a third 
person’s vested rights, also comes into play and makes the act of the 
unauthorised person ineffectual^ The despatch during the transit 
by the seller to the person making the stoppage in transit of a 
letter of authority is however, held to be sufficient ratification not¬ 
withstanding that the letter may not be received by the unauthorised 
agent until after the termination of the transit*'*. 


1 The Tigress, snprs. 

2 Smith V. Goss (1808) 1 Camp 282. 7 

8 Booth Steamship Oo. v. Cargo Fleet 
Iron Oo. (1916) 2 K «. 570; 86 L.J.K.R 8 
1577 (O.A.); See also Benjamin on Sale, 9 
7th Edn., p. 956. 

4 See also ll^itebead v. Anderson, snpra. 10 
6 Booth SJ. Co. V. Cargo Fleet Iron Co., 
Ltd. Snpra. 

9 See Chilmen, 8«Ie of (jloodi Act, Uth 


Edn„ p. 122. 

See Bird v. Brown, 4 Exch. 786; 
Aggsrwala’s Law of Agency, p. 479. 
Bird V Brown, supra. 

See Aggarwala's Law of Agency, p. 278 
284. 

Hutchings v. Nunes, I Woo P. C. C. 
(N.8.) 248: Halsbury, Vol.XXY (let 
Edn.) Art 458. 
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Transfer by Buyer and Seller. 

53. (1) Subject to the provisions of this Act, the 
unpaid seller’s right of lien or stoppage in transit is not 
affected by any sale or other disposition of the goods 
which the buyer may have made, unless the seller has 
assented thereto: 

Provided that where a document of title to goods 
has been issued or lawfully transferred to any person as 
buyer or owner of the goods, and that person transfers 
the document to a person who takes the document in 
good faith and for consideration, then, if such last 
mentioned transfer was by way of sale, the unpaid 
seller’s right of lien or stoppage in transit is defeated, 
and, if such last mentioned transfer was by way of pledge 
or other disposition for value, the unpaid seller’s right 
of lien or stoppage in transit can only be exercised sub¬ 
ject to the rights of the transferee. 

(2) Where the transfer is bv way of pledge, the 
unpaid seller may require the pledgee to have the 
amount secured by the pledge satisfied in the first in 
stance, as far as possible, out of any other goods or 
securities of the buyer in the hands of the pledgee and 
available against the buyer. 

Analogous law. 

Sub-seclion (iHs based on Kcction 47 of the English Sale of 
Goods Act, 1893 (Appendix A). It combines the provi.sions of old 
section 98 and 101 of the Indian Contract Act, 1872, while the proviso 
covers the same ground a.s .section 102 and 103 of that Act (Appendix 
B). The words in section 102 “having obtained” were unsatisfactory 
as they would include cases where the document is got tortiously. 
Consequently, the language of the English Act “lawfully transferred" 
was substituted. Again, to make the proviso applicable to warrants 
and delivery orders, Ihe word “issued’’ was added. 

Sub-section (2) is new. It introduce.s the right of marshalling 
by an unpaid seller in cases of pledge of other securities along with 
documents of title by the buyer. 

Sub-section (1)—effect of sub-sale by buyer - seller’s rights 
not affected by the buyer’s dealing with the goods. 

As already explained’, an assent by the seller to a sub-sale or 
pledge is a renunciation of the seller’s rights of lien as against the 
sub-buyer or pledgee; and on principle, it would be reasonable that 
a seller should, after such an assent, be able by a subsequent stoppage 
to resume a lien which he had parted with absolutely. 

e«e tito Denjamio op dale, 7(|i Edn., pp. 9Q8 and 960, 
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The rule presupposes that the sub-sale is made while the goods 
are still in transit; if the transit is at an end as regards the buyer, 
there cannot be a new transit with regard to the sub-purchaser. 

A sub-purchaser cannot be in a better position than that of the 
purchaser himself unless there is assent or estoppel on the part of 
the seller. The assent is to the sale or other disposition of the pro¬ 
perty and may be express or implied. The section deals with both 
lien and stoppage in transit. 

In Merchant Banking Co. v. Phoenix Bessemer Steel Co} 
the sellers had, by issuing to the buyers a warrant which was by 
custom treated as a representation that the goods were free from 
any seller’s lien, assented to the buyers dealing with the goods. Part 
of the goods, at the time of the buyer’s insolvency, were still at the 
seller’s works, and part had been sent by rail and warehoused by 
the railway company in the name of the buyer’s agents- The sellers 
gave the railway company notice not to deliver the goods. The 
indorsees of the warrant clairued a charge on all the goods. /JeZd, 
that the sellers, after issuing the warrant, (tould not set up any claim 
for unpaid purchase-money. Jesael M. R. observed in this case: 

‘'Any man who gives this warrant umlerstandH that it shall pass from hand to 
hand for value by indorsement, and that the endorsee is to have the goods tree from 
<iny vendoi’s claim for piirchase-inoney. He is not to bo asked whether he has 
a claim or not ; if he chooses to issue it in this shape ho tells all the trade that they 
tnnif itafehf deal an the faith of that a arrant Having give'll it as a state¬ 

ment on the face of the wariant that the hohJoi toi value by indorsement would 
have the g<»od8 free from the lien, and having given the warrant for the purpose of 
its being so dealt with, I Dunk it is clear on gcneial principles of eqity that such 
a defence (that the sellers were unpaid) could not bo set up'’ 

In thiH statement of the common law, Jessel M. R., seems to 
have made no distinction betw^een lien and right of stoppage in 
trasitiiy for he proceeds to consider, only on the supposition that 
his view vva.s wrong, whether the franuf of the goods was at an 
end, and he held (hat it was This view of the law is adopted by 
the English Act*. 

Lord Blackburn stated the rule as follows:-- 

A purchaser who ban acquiicd ownership “maj sell the goods subject to the 
first Veiuloi’s rights, and, if he does so the property is transferred to the second 
purchaser by the second bargain and sale without any dcliv<3ry of possession. Bat 
though the i^econd puichaser aequires by tus baigain and sale the legal property 
in the goods and every right which Ins immediate baigainor had in the goods, yet 
(if there bo not an assignment of the hill of lading) he acquires no greater right; 
ho takes the property subject to the same lestrietions that his immediate vendor 
held it under”.*’* 

The above Htatement must, however, be read with the proviso 
^to sub-section (1). 

Thus a buyer cannot defeat the unpaid seller’s rights of lien or Assent by 
stoppage in transit by selling or otherwise disposing of the goods, seller 
unless the seller has a8.sented to such disposition.^ As a general 

1 6 Oh. D. 205; 46 L.J, Oh. 418. B. & Ad. 813; 39 UK 489 ; Ewan v. 

2 See Bonjarain on sale, 7th Edn., p. 961. Smith (1849) 2 HX.C. 309 ; 81 RR. 

3 Blackburn on Sale, and Edn., p. 386. 166; cf old section 98, Indian Contract 

4’ Craven V. Ryder (m6) 6 Taunt 483; Act, 1872. 

:i6B.R. 644; Dixon v. Yates (1883)6 
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rale, the buyer who resells the goods cannot give a better title than 
he himself has. The subsequent vendee who does not take posses¬ 
sion gets only a title defeasible on non-payment of the price by the 
first vendee’. A mere acknowledgment by the seller of the buyer’s 
sub-contract does not deprive him pf the rights of lien and stopp^ ge 
in transit; for it is quite consisted" with the seller thinking t hat 
neither the first nor the second will be entitled to delivery 

unless the price is paid. PickflW J. observed in Mofiaunt v. 
Oil Cake 

' The as'^eui which aflfects the unpaid voudor's right of lien must be such an 
as&keiii as in the circumstances shows that the sellei intends to renounce hts right 
against tlio goods It is not enough to show that the fact ol a sub-contract has 
been brought to bin notice, and that he has assented to it merely in the sense of 

acknowledging the receipt of/he information. .... His assent to a sub-contract 

may simply mean that he acknowledged the right of the purchaser under the sob- 
contract to have the goods, subject to his own paramount right under the contract 
with his original pmchasei to hold the goods until he is paid the purchase 
money.” 

Where, however, the seller by his conduct assures the 
subsequent buyer that the goods are at his disposal free from any 
adverse claim by the seller, he is estopped^ The rule has nothing 
to do with constructive delivery. The seller is deemed to assent 
where by his words or conduct he expressly or impliedly represents 
to the transferee from the buyer that goods will be delivered to him 
free from the seller’s rights of lien and stoppage in tran9it^ 

In Knights v. Wiffeth' the defendants sold 80 maunds of barley 
out of a granary to M who sold 60 maunds to the plaintiffs before the 
goods had been ascertained by the defendant The plaintiff paid 
M, obtained and presented a delivery order to the defendant, who 
expressed willingness to forward the barley on being requested to 
do so. It was held that the seller had recognised the title of the 
sub-buyer and therefore was estopped from exercising the lien which 
he had waived. 

In Ganges Manufacturing Co. v. SourujmulC where the 
sub-buyer produced delivery orders to the sellers who endorsed on 
them that they were willing to give delivery, but after delivery of 
part refused to deliver the rest on the ground that the first 
buyer had not paid the price, it was held that the sellers were 
estopped. 

To affect the lien the assent must be given in such circums¬ 
tances as to show an intention on the part of the unpaid seller to 
renounce his right against the goods sold by the buyer. In Mordaunt 
Brothers v. The British Oil and Cake Milk Ltdf, the defendant sold 
a quantity of oil to some merchants, who resold a portion to the 
plaintiffs, giving them delivery orders addressed to the defendants 

1 Pixon V. Yatas, supra; Craven v.Ryder, Knights v. Wiffen, (1870) 5 Q.B. 660; 

sopra. Pearson v. pawson (1858) 120 B.R. 576, 

2 (r.nO) 2 K.B. 502; see also Stoveld v. 113 B.K. 724; Stoneld v. Hughes, supra. 
Hughes, (1811) 104 E.H. 619; 12 R.R. 5 (1870) 5 Q.B. 660. 

523. 6 (1880) 5 Cal. 669; See also Anglo 

3 See Pollock and Mulla’s Indian Con- India Jute Mills Co. v. OmademnU 

liact Act (1910) 38 Cal 127. 

4 Sec Merchant Banking Co. v. Phoenix 7 (lOlO) 2 K.B. 502. 

Bessemer Co. (1877) 5 Ch. P. 205; 
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requiring the latter to deliver to the plaintiffs “efic our contract” The 
defendants retained the orders when presented, and either made no 
comments when doing so, or told the plaintiffs that they were m 
order, and entered the plaintiffs’ names in their books. The merchants, 
who bought from the defendants, at first kept up their payments, and 
the defendants duly delivered the oil to the plaintiffs. Later the 
merchants fell into arrears with their payments and thereupon the 
defendants, claiming to exercise their right of lien, refused to make 
further deliveries to plaintiffs. It was held that the defendants were 
entitled to do so. 

Even at common law, if the original seller recognizes the title 
of a subsequent buyer without resierving his own rights, he is estopped 
from claiming a lien’; and a sub-sale may even take effect by way of 
estoppel, notwithstanding that no specified goods had been appropria¬ 
ted as between the seller and the first buyer, though it may be more 
difficult to establish that it is when the goods are specific^ 

Proviso to sub-section (D-^transfcr of documents of title. 

The usual way in which in seller’s right of stoppage in transitu 
w'as at common law defeasible was when the goods are represented 
by a bill of lading, whicli is a symbol of property, and when the 
buyer, being in possession of the bill of lading with the seller’s assent 
transfers it to a third peison, who bona fide gives value for it. But 
it is necessary tlial there should be a transfer by the buyer of the bill 
of lading- Thus, the right of stoppage was not at common law, and 
is not now affected bv a transfer of the bill of lading by the seller to 
the buyer, or bv the fact that it is issued in the first instance by the 
carrier to the buyer, or at any rate without the privity of the seller 
to a 8ui)-buyer\ The existauce of a bill of lading made out in the 
sub-purchaser’s name but not delivered to him is not sufficient\ 
Neither is any kind of agreement with the sub-tinrchaser, even for 
payment, unaccompanied by endorsement of the bill of lading^ 

All documents of title have now been placed on the same footing 
by the Factors Act of 1889, which repealed the Factors Act, 1877. 

As an exception to the rule laid down in sub-section (1) of 
section 53 of the Act, the proviso to the said section lays down that 
where a document of title to goods has been issued or lawfully 
transferred to any person as buyer or owner of the goods, and that 
person transfers the document to a person who takes the document in 
good faith and for consideration, then, if .such last mentioned transfer 
was by way of sale, the unpaid seller’s right of lien or stoppage in 

1 Knights V. Wifllen, supra; see also Bora. 640-7 I.C. 650; Ahter, if the 

Woodley v. Caventiy (1863) 2 H. & 0. bill ol lading is actually delivered to 

164,183 K.R 633, Compare Pearson v. the sub-purchaser m whose name it has 

Dawson (1858) E.B. k E. 448, 113 IMl been made out. Uaraendra Nath Roy 

724. V Brajeudra Nath Das (1919) 46 Cal. 

2 See Farmela^ v Baia (1876) C.P.D. 83l=:53 I.C, 986. 

446; Mordaunt Brothers v. British Oil 6 Kemp v. Falk, supra. “No sale, even 
and Cake Mills, Ltd., supra. if the sale had actually been rando with 

3 Benjamin on Sale, 7th Edn., pp. 961, payment, would put an end to the right 

9$2 and the authorities cited therein. of .stoppage in immilm unless there 

4 Ex parte Golding, Davis & Co. (1880) were an endorsement of the bill of 

13 Ch. Div. 628, O.A.; Bapnji Sorabji lading” per Lord Blaokburn at p. 582. 

V. The Cl4» Line Steamers (1910) 84 
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transit is defeated, and, if such last^mentioned transfer was by way of 
pledge or other disposition for value, the unpaid seller’s right of jieo 
or stoppage in transit can only be exercised subject to the rights of 
the transferee. He has still the right to stop all the property which 
remains in the buyer, but he must either pay the mortgagee or pledgee 
the amount secured by the mortgage or pledge, or content himself 
with receiving any surplus realized by the sale of the goods over the 
amount so secured. The expression “document of title to goods'* is 
defined in section 2 (4), ante. It includes warrants and orders for 
the delivery of goods, which are really issued and not transferred. 
The word “issued” (which does not occur in English Act) has, there¬ 
fore, been inserted before the words “lawfully transferred” in the 
proviso^ 

The document of title to goods must be “lawfully transferred.” 
It must be transferred in the manner appropriate to the instrument, 
as by indorsement and delivery or by mere delivery, as the case may 
be Tiie transferor, as held under the English law, should also 
have a right to transfer it, for even a bill of lading, and a fortiori 
any other document of title, is not negotiable in the same sense as 
a bill of exchange, and therefore the mere honest possession of a 
bill of lading indorsed in blank, or in which the goods are made 
deliverable to the bearer, is not such a title to the goods as the like 
possession of a bill of exchange would be to the money promised to 
be paid by the acceptor. The indorHeinent of a bill of lading gives 
no better right to the goods than the indorser himself had ( except 
in cases wdiere a mercantile agent, or person in the position of such 
agent, may transfer it to a bona fide holder under the Factors Act), 
80 that if the owner should lose or have stolen from him a bill ol 
lading indorsed in blank, the finder or ilie thief could confer no title 
upon an innocent third person*. 

But the title of bona fide third persons will prevail against 
the seller who has actuolhf transferred the ^ill of lading to the 
buyer, although he may have been induced by the buyer’s fraud to 
do so, a transfer obtained by fraud being only voidable not void^ 

The transfer of the document of title to goods, in order to affect 
the Sellers’s right of stoppage in transit or of lien must be to a third 
person who takes it in good faith. ‘Good faith’ means without 
notice of such circumstances as render the document of title to goods 
not fairlt/ mid bonestiIf assignable^ e.g that the buyer is insolvent. 
Kri^^wledge that the goods are still unpaid for does not constifnte 
LaJ faith .(I'd id not sufficient by itself to present the assignee fi< m 
defeating the seller’s right to stop. This section assumes that I l.t‘ 
buyer is properly in possession of the bill of lading or other document 
of title. Section 30 (2), anie^ governs the cases in which he has 


1 Bee Kepoii of Bpociitl Committee, note 
o?\ (jUuse 53 of the Bill. 

2 Benjamin on Bale, 7tb Edn , pp, 904, 
A 905 and the anthoritiee oiied 
tbereio; Bee also Onrney v. Behrend 
llv354), 3 E. * B. m ; Cahn ¥. Paekett 
(1399) I g B. 648. 

8 Peaae v Oloaheo (1066) L.B. 1 P.C, 
919: where the buyer obtained the bill 


of Jading fraudnlently the assignee was 
held not affected. For position in India, 
see section 20 (3) ante. 

4 Coming v. Brown (1808), 0 East, 606; 
9 B.R. 603; SalomopB v. Ntaaen (1780), 
2 T.R. 674. See also 8. 3 (20) of the 
General Clauses, Act, 1897. 

5 Coming v, Brown, sapra; Vei'tiic v. 
UmlUmu) i0atti.81. 
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obtaiBed or retained posseseion of it frandnlently. The second bayer 
innet have no notice of that defect in the buyer’s title. If he has no 
such notice* his position is the same as under this section. 

The burden of proving that the transfer was mado in good faith 
and for consideration lies on the subseqent bnyer^ 

As has been stated before, a bill of lading or a document of title 
is not a negotiable instrument, but the transferee can acquire a better 
title than that of the transferor if he takes hona fide and for value as 
the seller’s right of lien or stoppage in transit is not available against 
him though it may be available against the transferor. 

In Cahn v. Pocketfs Bristol etc. Co.* the seller forwarded to 
the buyer a bill of lading endorsed in blank together with a draft for 
the price of the goods for acceptance. The buyer without accepting 
the draft made over the bill of lading to a sub-purchaser who acting 
in good faith paid him for the goods The seller thereafter stopped 
the goods in transit. In an action by the sub-purchaser against the 
carrier for non-delivery it was held that the seller had lost his right 
of stopping the goods in transit. 

It is to be noted that under the section the seller’s right is 
defeated against a transferor who takes in good faith and for conside¬ 
ration, and though in the case of pledge the right is to be exercised 
subject to the right of the pledgee, in the case of assignment by way 
of sale there is no reservation as to payment of consideration or any 
part of it. 

Transfer must be lor value. Under old section 103, Indian 
Contract Act, which was based on a decision of the Judicial Coni- 
iriittee in Rodgt^r v. Cotaptoird Escompte de Paris^, an antecedent 
debt of the buyer to the se<Jond buyer was not sufficient consideration 
for the transfer of a document of title. But in Leask v. ScoW this 
opinion w^as dissented from, and the present section being based on 
section 47 of the English Act makes no distinction betw'eeu an 
‘antecedent debt’ and an advance made specially on the document 
transferred. 

But, although an antecedent debt may be the basis of a good 
consideration for the transfer of a document of title, yet to defeat 
the unpaid seller’s rights, the facts connected with the transfer mu.st 
show that it was agreed that such debt should be the consideration. 
Thus the transfer will be ineffectual if the transfer be unknown to 
the transferee*. And the pledgee of a bill of lading specifically 
for a definite sum does not entitle the pledgee to hold the goods 
against the seller also in respect of the pledgee’s general balance of 
account against the buyer, even although the pledgee be the 
buyer’s factor*. 


1 Rafth Behari v. Narain Das, A.l.Ii 1923 
Cal. 182=*-500al. 899; See also Lakshmi 
K,tuta V Emperor (1919) 46 Cal. 825 = 
60 I.C. 600 

2 (1899) 1 Q B. 643. The case was de¬ 
cided on 8. 96 (2) of the BnjfUsh Act 
which corresponds to 8. 30 (2) of the 
Indian Act hut the decision also ill us* 
tratfis the present section. 


3 (1869) 2 P.C. 393. 

4 (1877) 2 QB.D, 876; (cf.) Glegg v. 
Bromley (1912) 3 K.B. 474. 

6 Glegg V. Bromley supra; Wigan v. 

English Ass. Ootp. (1909) t Oh. 291. 
6 Spalding v: Ruding (1843) 6 Beav. 876, 
12 LJ. Oh 503. 68 H.H. 120; See also 
Peacock v. Baijnath (1891) 18 Cal 573, 
690,691 
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In Patten v. Thompson} the buyers were in the habit of 
consigning goods to their foctors for sale, and the factors used to 
accept bills drawn by the buyers in respect of a general account bet* 
ween them. The buyers indorsed to these factors a bill of lading recei¬ 
ved from the sellers, and representing goods of less value than the 
acceptances of the factors then current, but they made no appropria¬ 
tion of the bill of lading to any specific draft or balance. HeM^ that 
on the buyer’s insolvency the seller’s right of stoppage had not been 
defeated by the indorsement of the bill of lading, as it was transferred 
to the factors without reference to any balance due to them, and 
therefore to them not as pledgees, but to enable them to obtain 
possession of the cargo qua factors only. 

It would appear that the proviso will include the case of a 
transfer of the bill of lading to a second buyer where the sale is on 
credit and the term of credit has not expired^. 

If the holder of the bill of lading resells the goods or otherwise 
disposes of them for value to a third peson. who pays the money, 
such third person acquires his interests in the goods subject to the 
original seller’s right of stoppage//? transitu, unless he gets a transfer 
of the bill of lading ^ 

In Exp-Golding Davis & To/ the buyer resold the goods and 
became insolvent; the bill of lading was made out in the name of 
the sub-purchaser but not delivered to him and when the goods were 
stopped he had not paid the price. It was held that the original 
seller was entitled to stop the goods foi the original purchase-money. 
This decision was followed in Exp. Falk^ Hut in the House of 
Lords, Lord Selborne seemed to doubt the rule laid down in Exp. 
Golding Davis <& Co , saying that he assented to ‘‘the proposition 
that where the sub-purchasers get a good title as against the right of 
stoppage in iramitn. there can be no stoppage in transitu as against 
the purchase-money payable by them to their vendors. 1 am bound 
to say that it is not consistent with the idea of the right of stoppage 
in transit that it should apply to anything except to the goods which 
are in transit.” Tlie other Lords declined to give any opinion on 
the point.® 

The Bills of Lading Act, IX of 1865, has not afFetced the law 
on these matters. 

The document .should be a document of title, that is, one which 
represents the goods, and not, e. g, a mere engagement to deliver^ 

In Ant. Jurgens Margarine FahrieJeen v. J^ouis Dreyfus & Co. 
the defentants entered into a contract to sell a quantity of seed, pay- 
mentto be made in London on vessel’s arrival before Hamburg by cosh 


1 6 M. A S. 850; 17 H. R. 860. 

2 See Pollock aud Malla’w Sale of Goods 
Act, 1980, page 272, 

8 Kemp v Falk, (1882), 7 App. Cas. 573, 
at p. 682, per Lord Blackburn. 

4 (1800), 18 Oh. D, 628, at p. 6S7. C.A. 

6 (1880), 14 Cl). D. 446. at p. 457, C A. 
See also Hugill V. Masker (1889) 22 
Q,B.D. 864. m 


6 Kerap v. Falk, supra, at p. 677 ; See 
Chalmers, Sale of Goods Act, 1893. 
nth Edn., p.124 

7 See Launo and Morewood v. Budin 
(1926) 2 KB. 888. 

8 (1914) 8 K.H. 40 cf. Anglo India Jute 
Mills V Oinademull (19U) 36 Cal. 127, 
10 I 0. 859. 
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in exchange for ahipping documents and or delivery order. Sub- 
se^iuently the buyers sold 500 tons of the seed to the plaintiffs on 
the same terms as to payment. The defendants received a consign¬ 
ment of 6,400 bags at Hamburg, and in exchange for the buyer’s 
cheque for the price of 2,640 bags, gave them two delivery orders to 
their Hamburg house for 960 and 1,680 bags respectively from that 
consignment. The buyers endorsed these orders to the plaintiffs in 
exchange for the price. The cheque given by the buyers to the 
defendants was dishonoured and the defendants thereupon refused to 
deliver any seed to the plaintiffs. It was held that this refusal was 
wrongful. 

Apart from any established trade custom a delivery chit or a 
delivery order is nothing more than a token of authority to receive 
possession of the goods which it covers. A delivery chit which is 
part and parcel of a contract on Hukkur Pass Godown Delivery terms 
and which is received without payment and which cannot be effec¬ 
tively used for obtaining delivery without payment of 90 per cent of 
the price of the goods is not a document of title within the meaning 
of S. 2 (4) of the Act. The delivery chit does not represent the 
goods or transier possession thereof or entitle the holder to receive 
delivery from the original seller. Irrespective of whether he had 
received the purchase price of the goods the original seller is entitled 
to refuse delivery to the holder of the chit of lien as unpaid vendor. 
The delivery chit therefore does not fall within the purview of 8. 5B 
(1) of the Act* 


Sub-section (2)—other securities—marshalling. 

This sub-section is new. It gives to the unpaid seller the 
right to insist on the pledgee marshalling the securities. In other 
words, it entitles the unpaid seller to force the creditor to exhaust 
any other securities held by him towards satisfying his claim before 
proceeding against the goods of the unpaid seller.* The doctrine 
of marshalling has been recognized in the case of sale and mortgage 
of immovable property in sections 56 and 81 of the Transfer of 
Property Act, 1882. 


54. (1) Subject to the provisions of this section, 
a contract of sale is not rescinded by the mere exercise 
by an unpaid seller of his right of lien or stoppage in 
transit. 

(2) Where the goods are of a perishable nature, or 
where the unpaid seller who has exercised his right of 
lien or stoppage in transit gives notice to the buyer of 
his intention to re-sell, the unpaid seller may, if the buy¬ 
er does not within a reasonable time pay or tender the 
price, re-sell the goods within a reasonable time and 


5 Hukamfit Bai Arjandas v. Nandu 
Yirnmal, A.I.B. 1941 Bind 78-195 
I. 0.187. 

1 B« W^tzinthns (1888) 5 B, A Ad, 


817, 89 B.B. 666. B«e Bapiiji Borabji 
V. The Olan Line Steamer (1910) 84 
Bom. 640, at p. 668 et aeij. 7 I. 0. 660. 
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recover from the original buyer damages for any loss 
occasioned by his breach of contract, but the buyer shall 
not be entitled to any profit which may occur on the re¬ 
sale. If such notice is not given, the unpaid seller shall 
not be entitled to recover such damages and the buyer 
shall be entitled to the profit, if any, on the re-sale. 

(3) Where an unpaid seller who has exercised his 
right of lien or stoppage in transit re-sells the goods, the 
buyer acquires a good title thereto as against the original 
buyer, notwithstanding that no notice of the re-sale has 
been given to the original buyer. 

(4) Where the seller expressly reserves a right of re¬ 
sale in case the buyer should make default, and, on the 
buyer making default, re-sells the goods, the original 
contract of sale is thereby rescinded, but without preju¬ 
dice to any claim which the seller may have for damages. 

Analogous law. 

Thin aeotion relulea to the of re-aale of an impfin] seller, 
and ia baaed on aectioii 48 of the English Aot (see Ap])pndix A). Old 
section 107 of tlie Indian (’ontract Act (see Appendix B) contained a 
similar provision The present section omhodies the following pnn* 
oiples: 

(1) Before the seller exercises his right of re-sale, he should 
give notice to the lni>ci of his intention to re-sidl. 

(2) In default of sucli a notice, the seller should have no right 
to claim any damages for lo«s on re-salo from the buyer and shouhl 
be under an obligation to pay over the profits, if any, arising from the 
re-sale to the purchaser. 

(3) Whether or not the refimsite notice is given, the purchaser 
from a seller should get an absolute and clear title’. 

The effect of a stoppage in transit is to restore the goods to 
seller’s possession, not to rescind the sale generally—sub-section 
( 1 ). 

The riglits of an unpaid seller to retain po.sses.sion of tlie goods 
or, if he has parted with the possession, to resume and thereafter to 
retain it, and the circumstances in wlnddi these rights may be exercis¬ 
ed, have already been dealt with. This section deals witli his further 
rights and remedies, when in possession, against the goods. 

Sub-section (1) clearly declares that the exercise bv the unpaid 
seller of his rights of lien or stoppage in transit does not amount to 
rescission of the contract except to the extent provided by the other 
sub-sections. The rights of lien or stoppage in transit arc given to 
the seller to enforce payment of the price ; these rights cease on 
payment or tender of price. The property continues to be ip 


J Vide Keport of the Special Committee (Notes oq Olaases), 
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the buyer, and but for the right of resale the seller would 
have been compelled to hold the goods indefinitely until the 
defaxilt on the part of the buyer amounted to a repudiation of the 
(UUitract, when the seller could cancel the contract and regain the 
property in the goods. Sub-sectjon (l) confirnts the view held at 
common law also ‘ 

Ah observed by Lord Atkinson in United States Steel Products 
Co. V, Great Western Ihf. Co.^ “the vendor by stopping tiie goods 
in transitu does not thereby regain the property in them, nor does 
he thereby cancel the sale. In no proper sense, does he by the 
stoppage become the owner of the goods ” 

The provisions of this section also apply to the ease of a person 
in a position analogous to that of a seller, such as a commission agent 
who is personally liable for the price^. Under the Act there is no 
question about it that the commission agent is entitled to the remedy 
given to an unpaid seller in section 45 and in section 46 unpaid seller 
has a right of resale as limited by the Act Under section 54 the 
unpaid seller can resell after giving a due notice'^. 

Even the buyer’s insolvency does not per se operate as a 
rescission of the contract''. The benetit of the contract vests in the 
official assignee and it may still be possible and proper io complete 
the contract for the benefit of the creditor.s®. Uonduct on the pait of 
the insolvent and his trustee “which practically gives notice to his 
creditors ami those with whom he has contracted that he does not 
mean to pay any of his debts or perform any of his contnicts” may, 
however, amount to a retnsal of performance entitling the seller to 
rescind under section dl) of the Indian Contract Act'. If the seller 
does not elect, or is not entitled, to rescind, he has hi.s remedy against 
j the bankrupt buyer’s estate for any damage suffered by the breach of 
contract. 

The seller is not entitled to tieat the Imver as insolvent meiely 
because he is in some temporary embanussment It must appear l^y 
hi§ own admission or by other sufficient proof that he is unable to 
pay the price due in a reasonable lime, and therefore does not expect 
or intend to pay it”. 

Default in payment of the price at the due date does not of 
itself rescimi or entitle the seller to rescind the contract. The buyer 
therefore may ]mt an end to the seller's lien and entitle himself to 


1 OreaveH v. AslUin (1813) 3 t'anip. 426; 
MartimUlis v. Smith (1841) 1 Q. B. 6 
389 ; Pflg(' V. Cowasjee (1866t L H. 6 
1 PC. 127, atp. 146 ; Kemp v. Falk, 
11882) 7 App. cas, 578 at p 581 ; 
Booth 8.8. Co. V. Cargo Fleet Co. 
(1916) 2 KB. 670. 

2 (1916) 1 A.C. 189; Bee also Jamaiam 
V. Narain A.IB. 1922 Lah. 869~3L«h. 
296«^69 l.C. 583. 

3 Bee Section 46 (2); Han la 1 rhimanlal 
V. Polhadrai & Co, A.l.R. 1929 Bom. 
260^(1929) 81 Bom, LB. 608=120 
IC. 887. 

i Jftgram Das v. Banarai Das, A.I.B. 1936 


Oadh 308=^162 1 C. 745 
(*f. see. SB and the n<tte8 thi'reiindor. 
Ex parte Clialmei'^ (1873) L.K 8 Ch. 
App. 289, 294; Jaftei Mehr All v. 
Budge Jute Miila Co. (1906) 34 Cai. 
289. 

7 Ex parte Chnlmci'K supia, at pp. 293. 
294 Morgan v. Bam (1874) L.K. 10 
C.P. 16, 27, pt i Brett. J.; Jiwan Vur* 
jung V. Haji Cainan Ha)» Oomar (1903) 
5 Bom. L K. 873. 

8 Boorman v. Nash (1829) 9 B. A 0. 145, 
32 B.B. 607. 

9 Ro Phoenix Bessemer Steel Co, (1876) 
4 Oh. D. 108, 0,A. 
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delivery by payment or tender of tbe price within a reasonable 
time^ 


Unpaid seller's right of re*sale--sub*section (2)—effect of 
re-sale. 

As already observed, the mere fact that the buyer has failed to 
pay, or is insolvent, and the goods have been stopped in transit, does 
not entitle the seller to rescind the contract. The unpaid seller, 
though in possession of the goods, has not the right merely because 
he is unpaid to resume a complete right of property, so as to divest 
totally the buyer’s right of property in the goods. Htill leas has he 
the right to do so by retaking them out of the buyer’s possession 
after delivery. This is an actionable trespass and the buyer can 
recover the full value of the goods as damages, though it does not 
preclude the seller from suing, or counterclaiming for the price, for 
the tort of the seller does not rescind the contract^ 

What is then a seller to do if the buyer, after notice to take 
the goods and pay the price, remains in default ? Must he keep them 
until he can obtain judgment against the buyer and sell them on 
execution ? What if the goods be perishable, like a cargo of fruit, 
or expensive to keep, as cattle t>r horses ? 

Sub-section (2) provides that where the goods are of a perishable 
nature, or where the unpaid seller who has exercised his right of 
lien or stoppage in transit gives notice to the buyer of his intention 
to re-sell, the unpaid seller may, if the buyer does not within a 
reasonable time pay or tender the price, re-sell the goods within a 
reasonable time and recover from the original buyer damages for 
any loss occasioned by his breach of contract. The buyer is not 
I entitled to any protit which may occur on the re-sale. If such 
I notice is not given, the unpaid seller is not entitled to recover such 
I damages and the buyer is entitled to the profits, if any, on the re-sale, 

Sub-section (3) of section 48 the English Sale of Goods Act, 
1893, corresponds to sub-section (2) of the present Act The English 
Act does not specifically deal with the case where notice is not 
given by the unpaid seller to the buyer. The Indian Act, on the 
other hand, definitely declares that if notice is not given, the unpaid 
seller is not entitled to recover damages for any loss occa-sioned by 
the breach of contract, and the buyer is entitled to the profit, if any, 
on the re-sale. 

What does the right of the unpaid seller in fact amount to ? Does 
it mean a mere right to retain possession until he is paid or some¬ 
thing more, that is to say, a right to interfere not only with the 
buyer’s right of possession but also with his right of property in the 
goods ? Lord Blackburn observed on this point®: 

*'Yiewing it as a practical qaestion, tfie most convenient doctrine would be 
to consider the vendor as entitled in alt cases to hold the goods as a security for 


1 Martindalo v. Smith (1841) 1 Q B. 389, 
55 B.B. 285; See also not^s under sec¬ 
tion 11, ante, 

2 See Pollock and Ifulla, Indian Sale 
of Ooods Act, page 278; Stephens t. 


Wilkinson (1831) 2 B. A Ad, 820; Gtllard 
V. Brittan (1811) 8 M, A W. 576; Page 
V. Cowasjee Eduljet (1866) L. B. 1 P. 
C. 127. 

3 Blackburn on Sale, 2nd Edm p. 446. 
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ibe prioe^ with t power of re-eale to be exercised, io case the delay of payment 
was onreasonably long, in lucb a manner as might be fair and reasonable under all 
the cironmetances. If the re*sale was oondncted by the vendor m a fair and 
reasonable manner, the original purchaser who was in default would 
have no right to complain; if the re-sale produced a sum greater than the unpaid 
portion of the price, the purchaser would be entitled to the surplus; if there was a 
deficiency he would still remain indebted to the vendor lor that amount. 

As sub-section (4) declares the contract to be rescinded by a 
re-sale, and sub-section (2) contains no such declaration especially 
as by section 46 (1) (c), the seller has only a right of re-sale “as 
limited by the Act”-—the natural inference would be that a re-sale 
falling under sub-section (2) does not rescind the contract. If this 
be so, the buyer is still the owner of the goods so as to be liable for 
the price under section 56 (l), and entitled to any profits on the re¬ 
sale . The point is treated as doubtful in English law'*. 

Where the goods are of a perishable nature, no notice by the Perishabh 
unpaid seller to the buyer of his intention to re-sell is necessary. If goods 
the buyer does not within a reasonable time pay or tender the price, 
the unpaid seller may re-sell the goods within a reasonable time and 
recover from the original buyer damages for any loss occasioned by 
his breach of contract and the buyer is not entitled to any profit 
which may occur on the re-sale. 

There is no definition of “perishable goods.” It is pre.sumed 
that goods will be considered as of perishable nature, not only when 
they are such as to deteriorate physically by being kept, but also 
when they are such as to be subject to deterioration in a commercial 
sense, so as to be likely to become unmerchantable as such^ At 
common law a close resemblance has been judicially discerned 
between the perishable quality of the goods themselves and of their 
price*. But it apears that the fact that the goods are likely to 
deteriorate in value by reason of a fall in the market price does not 
make them of a perishable nature uuder the Act^ 

In the case of goods which are not perishable an unpaid seller 
who has exercised hi.s right of lien or stoppage in transit, may give 
notice to the buyer of his intention to re-sell, and if the buyer does 
not with a reasonable time or pay tender the price, he may re-sell the 
goods within a reasonable time and recover from the original buyer 
damages for any loss occasioned by his breach of contract. In this 
case the buyer is not entitled to any profit which may occur on the 
re-sale. 

It is to be noted that the unpaid seller can exercise this right 
of resale after he has exercised his right of lien or stoppage in 
transit; thus if there is no valid lien or stoppage in transit there 
could be no valid resale. 

It is clear that the unpaid seller can resell under this section 
when the property has passed to the buyer ; but it is not clear 
whether the effect of a valid resale i^ to rescind the contract so that 
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1 Benjamin on Sale, 7th Edn., p. 988. 

% Ibid. 

8 Aafar v. Blundell, (1896/ 1 Q, B. 138 : 
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being impregnated with aewage 
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Dakm v. Oxley (1864). 15 C. B, (N. 8.) 
646; Duthie v. Hilton (1868) L. B. 
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Maclean v. Dunn (1828), 4 Bing. 722, 
at 728,729. 

See Benjamin on Sale, 7th Edn., p. 989. 
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the seller is reselling? as owner, though the proviftion that the buyer 
is not entitled to any profit aiming from such resale indicates that 
the seller is not selling as buyer’s agent but in his own right The 
test is whether after a valid resale the seller has any claim for 
price or whether the buyer can get the delivery of the goods by 
fiayment or tender of the price. The provision in the section that 
th^ seller after lesale is entitled to damage for the breach of contract 
seems to negative any such right.^ The consetiuences of a valid 
resale are clearly indicated in the section and so the que/Stion 
whether a resale under the section amounts to a rescission of the 
contract is not of much practical importance. But in the case of an 
invalid resale the contract exists foi the benefit of the buyer and he is 
entitled to any profit ari.sing from such resale, though under section 
o4 (d) he may have no right to recover the goods against the second 
buyer. It should he noted that under Section 54 (4) it is expressly 
provided that a resale under a resale clause rescinds the contract. 

Tlie oiiject oi giving notice to the buyer is to enable him to 
make payment The huver should have a reasonable time to pay 
after he has notice of resale.^ The seller would not be justified in 
re.selljrig it if the buyer tenders the jirice after notice of resale.^ 
Jf the hu\er lepmliates the contract the seller may rescind the 
contract by accepting the repudiation and resell the goods as his own 
but if the seller <!oes not resciml the contract it exist.s and the buyer 
is entitled to notice of resale under the section. The c.ondition in 
this Hiih-section lliat the buyer .shall pay or tender tlie price within 
a leasoiiahie time applies both where the goods are iierishable anti 
where tlie seller gives notice of re sale. What is a reasonalile time 
is a (|iiesii(>n of fact, ami in the ca.se ot perishable goods it should, 
it seems, he ineusiired from the date of the contratd, if no time for 
deliverv be providetl. and otherwise from that time. Where the 
seller gives a notice of re-siile reasonable time will no doubt be 
calculatcul from the date of the notice and the reasonableness of any 
]>erio<l specilietl in the notice will tlepend upon whether there w^as 
or was not undue delay previous thereto.^ 

Notice of the tim<' ami place of re.sale should generally be given 
a.s the object of giving notice i.s to enable the buyer to pay before re¬ 
gale takes place In an American case ( v. L Roif) it ha.s 

been held that the giving ol time and place of resale in the notice 
was not essential 


The re-sale also inu.st he within a reasonable time. In 
saratht/ V. (rajapathi^ wheii^, whic.h had as reasonahle value 

were rc-.sold eigiit months after, at a very low price, the court held 
the delay unreasonable, fn Prag Xarnin v. .)fool Vhetfuf a delay 
of eleven months was similarly held unreasonable. 


1 Maciftrtii Doim il827) 4 Bing 
722 an to ili« pobitioii at common law. 

2 See Compton v Bagby (1892) I Cti 
320, 821. 

B MartiJidale v, Hinith (184IJ 1 Q. B 
889; Walter v. Smith, 5 H. A Ad. 489 ; 
BiK'l.anan v Abdali (1876) 15 H, L. U. 
276. JOJ 

4 Men llcnjauiin on Sale, 7th Kdn.’ p, 990. 

5 80 N Y. 549. 

6 A 1 H 1925 Mad 1258“ (1925) 48 Mad. 
787. 


7 (18961 19 All. 535 See alwo Nikka Mai 

V (tui Parshad. A. I K. 1981 Lah. 714 
-12 Lah. 452 ^134 I 0 777 ; Abdol 
Hakim v, .lautzen (\9i4) Lah. 319:?;72 
I. C. 772 ; Coot la 8pg A Weaving Mitle 

V VallabhdaM (1926) 27 Bom. L. B. 
1168=«94 L C 575; Raggn Mai v. 
liam Barnp, A. L U, 1985 Lah. 509 ; 
8beo Kaiain v. N. 8. «. A fL Co, A L B. 
1938 All. 272 ; Jamnt Mnl v, Jfaini 
(1937) 89 F. L. B. 945. 
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Where the contract is for the purchase of goofis to be taken 
delivery of in instalments, on the breach by the purchasers of such 
contract, the sellers get a right to cancel the sale and to re-sell the 
goods and recover damages, it is the duty of the sellers to sell the 
goods relating to each instalnient vvilhin a reasonable time after the 
breach to take delivery on the respective dates. But where the 
delay in the exercivse of this right is due entirely to the conduct and 
action of the purchaser, the sellers are entitled to claim damages 
wdth reference to the rates at which they actually sold tlie goods. 
The Sale of Goods Act doe.s not prevent parties from making any 
contract they please. There is nothing to prevent the partie.s from 
agreeing between themselves that inspite of the fact that the proj)erty 
in goods has not passed or there has been no appropriation by either 
of them of the goods towards the contract the seller will have the 
right to re-sell against the defendant in breac.h and also to recover 
godown rent, insurance charges et(‘. Section ti- of the Act expressly 
recognise.s that right*. 

Prima facie, the mcasiire of damages that could be got from 
a defaulting purchaser is tlie ditfei-ence l>e.tueeu the contract price 
and the price realised togethei with the expen.se.s of re-sale ^ But 
a re-fiole commmion cannot be charged.'^ \Miere the goods con¬ 
tracted for have not been appropriated to the particular contract, 
damages will be measured bv the <litference hetueen tin* contract 
rate, and the market rate oa the date of h)eavli,"' 

Under the [iresent A(‘t if a notic(‘ has been dul> served on the 
buyer, he is not entitled to any [irotit which may occur on the re sale 
under .sub-section 12) of this .sei'tion.^ Of course. a.s already noted, 
he will liear the loss In a (‘a^e aii.smg under the Indian Contract 
Ac-t, the Allahabad High Court bad held that the buyer was ei'tifled 
to any surplus remaining after re-sale\ The law on this ])oint is 
changed now 

If, liowever, the seller is not .selling under tins section but as 
an agent of neces.sity of the buyer be is accountable to the buyer for 
the sale proceeds and make over to him any excess after deducting 
the price.® 

It has been held under the English law that a deposit is not 
recoverable by tlie buyer, for a deposit is a guarantee that the buyer 
shall perform his contract and is forfeited on his failure to do so. 
As regards recovery of part pa.Muents. the uue.stion must depend on 
the terms of the particular eontraci If the contract distinguishes 
between the deposit and instalments of prii*e and the bu> er is in 
default, the deposit is forfeited and that is all. And in ordinary 
circum.stances, unless tJie contract otherwise jirovides, the seller, on 

1 Shea Narmi Gopi K«m v. The New Noble v. Edwards (l877) 5 Ch. D. 378. 

Savan Sugar & (Jar lietining Co., A.I.lt. 3 Oillandera Arbuthnot v. Official 

1938 All. a72’p*175I. C. 66d AKHignee, A. 1. It 1931 Sind 26^-^129 

2 E'CjMiHe *9tapletou (1679) 10 Oh. D. I. 9l2. 

686, Nikkn Btal v. Gnr Pra-sad, (1931) 4 Angtslia v. SaaRoon (1912) 39 Cal. 568. 

12 Lair 452—A. I. K, 1931 Lah. 714=® 6 See Pearo Lai ?. X)bv Karan pas, A. I, 

134 I. 0. 777 ; Muhammad Abdul tt. 1930 All. 886=126 I. C 692. 

Subban v, Ohulam Hussain, A. I. B. 6 See Prager v. Blatapiel (1924) 7 B. B. 

1086 Nag. 66«156 I. C. 166 ; Page v. 566. 

Oowaajee 11866) L. B, X P, 0. 127,146 { 
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rescission following the buyer’s default, becomes liable to repay the 
part of the price paid\ The same suggestion has been made in 
cases in India of payment in advance of part of the price to construe 
the term profit as surplus realised by re-sale after giving credit for 
advance payment*. This is a matter which still requires judicial 
decision. 

The position appears to be that where the deposit is made as a 
guarantee for the performance of the contract by the purchaser he 
cannot recover it if the sale goes off through his default If there 
is a forfeiture clause the rights of the parties will be governed by 
such a clause. But every payment made by the purchaser to the 
vendor is not in the nature of a deposit liable to be forfeited if the 
purchaser violates his contract The court has to determine the 
intention of the parties in each case from all the terms of the cont¬ 
ract.^ It was held that it is just and proper that the right to specific 
performance of a contract, or in the alternative, to a return of earnest 
money, should be determined in the same suit*. In Balvanta v. 
Vira^ it was held that the purchaser could not recover the deposit 
as the sale went off through his default and that refusal of specific 
performance does not necessarily mean forfeiture of deposit®. It has 
also been held in Tikan Chand etc. v, (Firm) Kakhan Lai eic^ that 
the use of the word “deposit” in contract implies an agreement that 
the sum deposited may be forfeited in case of breach by the depositor. 

For re>8ale the seller must act in a reasonable manners- 
invalid resale. 

The seller must act as a reasonable man of business in like 
circumstances, otherwise be cannot claim the benefit of this secton*. 
The seller who omits to sell within a reasonable time will not be 
entitled to recover his actual loss, but only the difference between 
the contract rate and the market rate on the date of default. If the 
resale price exceeds that diffenice, the seller must make over the 
excess to the buyer ; the seller may also be liable for any loss the 
buyer may be put to if there is any negligence in conducting the 
resale®. The liability of the seller to refund the profit arises from 
the fact that in case of an invalid resale the contract is not put an 


1 See Benjamin on Sale, 7th Edn. pajfe 

969; See also Halebniy, Laws of 
England, 2nd Edn. Vol.XXlX, page 187 
wherein it is stated that in calcnlating 
the loss by the buyer’s delault the 
seller mast take into acooont any 
deposit on the price which may have 
been paid by the buyer. 7 

2 See Pollock and Holla, Sale of Goods 8 
Act, page 280. 

8 See Nawab HabibuUah v. Arman 
Dewan, 29 0. W. N. 40 ; Ibrahimbhai v. 9 
Fletcher (1896) 21 Bom. 827, 857 F. B. 

4 See Dhanrajgiri v. Tata k Sons (1924) 

49 Bom. 1. See also Raghunath v. 
Chandra (1912) 17 0. W. N. 100. 

6 (1897) 28 Bom. 56. 

6 See also Ohiranjit v. Har Samp 60 
M. li. J. 629 P. 0. ; Mohammad 
IlahiboUahT. Mohammad Shahji, (1919) 


41 All. 924 ; Subbayyar v. Munisami, 
60 Mad. 161; Piare Lai v. Mina Lai, 
(1928) 60 All 82 ; Roshau Lai v. Delhi 
Cloth etc. Co, (1910) 33 All. 166; 
Nadir Chand v. Satish Chandra (1928) 
66 Cal. 638 ; Vellore Taluk Board v. 
Gopalswamy, (1916), 38 Mad. 801. 

A. I. K 1987 Lah. 842. 

See Mackertich v. Nabo Coornar (1903) 
SO Cal. 477=7 C.W.N. 438 under the 
Indian Contract Act. 

Hari Chand v. Gosho Kabnshiki (1926) 
49 Bom. 25. Nikku Mai v. Gur Parshad 
A IB. 1931 Lah. 714 «= 12 Lah. 462= 
194 LC. 777; ShamH Dayal v. Durga 
66 LO. ,647; Maung Gyi v. Moosagi, 36 
LC. 262; Baggu Mai v. Ram Sarop, 
A-IB. 1936 Lah. 693 =*16 Lafi. 969=87 
F4B. 526. 
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end to and the seller is selling buyer’s goods as his agent and as 
such is accountable to him. If however on default of or repudiation 
by the buyer the seller rightfully rescinds the contract, a subsequent 
resale of the goods at a profit does not assure for the benefit of the 
buyer ; for after the contract has been put an end to the reseller is 
reselling his own goods with which the buyer has no concern*. 

Does the rule as to sale within a reasonable time apply where 
the seller is, as it were, given carte blanche to re-sell when he 
chooses ?* In Sital Prasad v Ranjii^, a case under old section 107 
of the Contract Act it has been pointed out by the Allahabad High 
Court that this is a mandatory provision of law and that a re-sale 
contravening it will be invalid unless there is a trade usage 
sanctioning it. 

In Macklin v. Newbury Laundry^ the re-sale was conducted 
in such a way as not to fetch the proper price ; hence damage on 
resale basis was not granted. 

Whether resale should be private or by public auction would 
depend on what is the customary manner of selling tlie commodity in 
question and what is likely to fetch the best price,. 

In Narsinggirji Manufacturing Co. v. Bndan Saheb^ though 
the damage was claimed on the basis of resale, there being no valid 
resale the court granted damages on the basis of the difference of 
contract rate and market rate without amendment of plaint. In 
Buchanan v. AvdaJf relief was claimed on the basis of resale which 
was invalid on account of concealment It was held that the conduct 
of the seller deprived him of the right to claim damage on the basis 
of difference between contract rate and market rate. 

Goods resold must be contracted for-^sub-section (2) will 
apply only where property has passed to the buyer. 

As the rights of lien snd stoppage in transit can only arise after 
the property in the goods has passed to the buyer, it follows that the 
right of re-sale under the present sub-section can only be exercised 
where the property has so passed.^ The same fact has been empha¬ 
sised in Har Parshad v. Girdar PrasadP. The case where the 
contract itself provides a re-sale clause, falls under sub-section (4i. 


1 S«e Jamal v. Hoola Dawood (1916) 
48 Cal 498 P.C. 

9 8«e Ramier v. Darwas J. Subbier, A.I.R. 
IW Mad. 852; Pearl Mill Co. v. Ivy 
Tannery Co. (1919) 1 K.B. 78. 

8 A.I.B. 1981 All. 683“-'^136 I.C, 158. 

4 (1919) Sol. Jour 837. 

5 See Pollen v. L. Roy, 80 N.Y. 649. 

6 A.I.R. 1924 Born. 890. But see Angnllia 
V. Sassoon (1912) 89 Oal. 568. 

7 (1875^15 B.Ia.R. 276. 

B See Duraswami Mndaliar v. Subhana, 
AXB.1987 Mad. 880=106 LO. 618; 
Asa Ram v. Riahan Chand A.I.R. 1980 
Lah. 886=12010. 166; Nanak Ohand 
T. TannaUli A.I.R. 1980 liali.8B9; 


Sundar Singh v. Golab A.I.R, 1927 Lah, 
269; Isbar Das v. Dhanpat Bai, A.I.B. 
1927 Lab. 687; Narsingirji v. Budan 
Sahib A.I.K. 1924 Bom. 3W; Hari Das 
V. Katumnll (1903) 80 Cal. 649; Olive 
Jnte Mills v. Sbrahim, (1896) 24 Cal. 
177; Yule A Co. v Mohammad Hussain 
(1896) 24 Oal. 124; Mohan Lai v. Gyani 
Ram, A.I.R. 1986 Nag. in«156 LC. 
778; UjagarMal. v. Nanhe Mai “®157 
I.C. 968; Coorla, etc. Mills y. Yallabh 
Das (1925) 27 Bom. L.E 1668. 

9 A.LR. 1984 Lab. 191; See also Zippel 
V. Kopnr A Co., A.I3.1982 Sind 9«» 
1891.0. lU; Hunt v. Sin Gee (1921) 
661.0. 61Q. 
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The goodi? re-sold must be the goods contracted for. In cases 
arising under old section 107 of the Contract Act, it has been held 
that before a plaintiff can substantiate a claim for loss on re-sale, he 
must show that the goods re-sold by him were goods which the 
defendant would have been obliged to take under the contraot\ 

When no due notice is given to the buyer. 

Where no notice is given to the buyer, the unpaid seller m not 
entitled to recover any damages from him for any loss occasioned by 
him breach of contract, and the buyer is entitled to the profit, if any, 
on the ro-sale. In this case the goods are evidently sold as the buyer’s 
goods and the seller is in the position of a trustee who must account 
to the buyer for any profit resulting from the re-sale. Probably the 
reason for denying the right to recover damages to the seller is 
that he deprives the buyer of the opportunity to pay or tender the 
price which he should have before the goods are re-sold. In cases 
of urgency, it appears, the seller in possession of the goods may 
be justified in selling them on behalf of the buyer, acting as aa ‘'agent 
of necessity.*” 

Sub-section (3)—position of the second buyer. 

Sub-section (3) prescribes that where an unpaid seller who has 
exercised has right of hen or stoppage in transit re-sells the goods, 
the buyer acquires a good title thereto as against the original buyer; 
notwithstanding that no notice of the re-sale has been given to the 
original buyer. It is thus made clear that a buyer at a re-sale, even 
though wrongful acquires a good title. The object of this rule is to 
protect the .second buyer who may not be aware of any defect in 
the conduct of the resale, the first buyer having his remedy against 
the sale proceeds in the hands of the seller. Even at common law he 
practically did so, the reason given being that the first buyer being 
in default had not that immediate right to possession of the goods 
which was essential to enable him to maintain troverl 

The sub-section does not in terms require good faith and 
absence of notice on the part of the .second buyerl 

Sub-section (2) has no application when the first buyer is not in 
default,for instance, if before the re-sale he has duly tendered the 
purchase price. In such circumstances, the second buyer must rely 
upon the provisions of section 80 and will only obtain a good title as 
against the first buyer if he acted in good faith and without notice 
of the seller’s defective title. 

Where the re-sale has been held without justifying circum¬ 
stances before the due date for payment, the buyer may treat 
it as a ground for repudiationl 

1 Obidamhaia Nadar ?. Vadivein Nadar, 3 See Lord v. Price, (1874) 9 Ex. 54; 
A.I a 1986 Mad. 47^159 1.0.1081; Milgate v. Kebble, (1841) 184 E.E 
Parthaearathy v. Gajapathi, A.IB. 1926 1073; 60 R.H. 475. 

Mad. 1258; Bachanan v. Avdall (1876) 4 Ha1»bnry, Laws of England, 2nd Edn., 
16 Bowu L.R. 976; Phul Cband v, Vol XXIX, page ISf, f.n.fn). 

^08^1* 5 Kishori Lai v. Jiwau Lai, A.IS. 1028 

8 Prater v. Blagtpeil (1924) 1 I.B. 566. Ajl. 242=6^ 10, ZBl 
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The first buyer cRunot sue the second buyer for trespass, 
or for the conversion or for the detention of the goods, for the 
second buyer has a statutory title under this sub-section. 

It may be noted that the law is different when one in possession 
of goods with a mere lien on them unlawfully selles them, A buyer 
from him acquires no title against the owner and is liable to be sued 
in trover for the full value of the goods^ 

Sub*section (4)-^right of re-sale expressly reserved by seller 
in the contract. 

Where the seller expressly reserves a right of re-sale in case 
the buyer should make default, and on the buyer making default, 
re-sells the goods, the original contract of sale is thereby rescinded, 
but without prejudice to any claim which the seller may have for 
damages. The rule in this sub-section is based on the decision in 
Lamond v. DarnJP. I'here was no corresponding provision in the 
Contract Act and there was some doubt as to whether the resale 
under a resale clau.se rescinded the contra(t^ But the section 
makes the law clear. 

Sub-section (4) read with sub-section (2) clearly indicates that 
the power to re-sell may be either statutory or it may be conferred 
on the seller by the terms of the contract of sale. As has already 
been observed, for the exercise of the statutory right under sub¬ 
section (2), it is essential that the property in the goods must have 
passed to the buyer ; the right under the terms of the contract can be 
exercised even if the property in the goods has not passed to the 
buyer. Thus, where it is provided in a contract of “indent” that on 
default on the part of the buyer to pay for and take delivery of the 
goods within a specified time, the seller would be at liberty to re-sell 
the goods, and that the buyer would pay all the loss arising on the 
contract wuth interest, the seller is entitled to re-sell the goods on 
default on the part of the buyer even if the property in the goods 
has not passed to the buyer, and to sue the buyer for the loss on 
re-aale\ 

Iw Jomal V. MooUa Dmvomf resale clause ran thus: “in 
the event of the buyer not making payment on the settlement day the 
seller should have the option of reselling the. shares by auction and 
by loss arising should be recoverable from the buyer.” On the 
shares being tendered by the sellers the buyers refused to accept and 
pay for them. The sellers gave notice of resale but subsequently 
I aimed damage on the basis of the difference of the contract rate 
and the market rale on the date of default. The sellers subsequently 
sold the shares at a profit. As to the effect of the re-sale clause the 

1 See Mulliner v. Florence (1878) 3 Q. Hnssaiii (1896) 24 Cal. 124 ; Basdeo v. 

B.D. 484 C.A. This marks the distinc- John Smidt (1899) 22 All. 65,65; Best 

tion between the eellor’s lien and an v. Haji Mohammad Sahib (1898) 98 

ordinary lien. Mad. 18; Bobby Harry A Co. v. M. 

2 (1847) 9 Q.B. 1080 ; 72 R,R. 502, Ilertr. & Co. Ltd. A.I.R 1923 LaU. 641 

3 See Jaiuarain v. Namin Das (1922) 3 --=4 Lah.216,222—731.0. 421; McLean 

Lah. 296. v. Dunn (1828) 4 Bing, 722: the seller 

4 Moll Srhutte A Co. v, Lnchmi Chand by reselling does not lose his nght to 

(1898) 25 Ca). 605, dissenting on this claim damage for breach of contract 

point frome Yule k Co. v. Mohammad 5 (1916) 20 C.W.N. lOS^slB Cal, 498 F.C. 
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Privy Council etated: **upon breach by ihe purchaser his contractual 
right to the shares fell to the ground. There arose a right to damages 
and the stipulation in question was in His Lordship’s opinion only a 
stipulation that the seller might, if he thought fit, liquidate the 
damages by ascertaining the value of the shares at the date of the 
breach by an auction sale as specified. If the seller availed himself 
of that option he was not selling the purchaser’s shares with a con¬ 
sequential obligation to account to him for the price but was selling 
shares belonging to the seller which the purchaser ought to, but 
failed to, take up and pay for inorder to ascertain what was the loss 
arising by reason of the purchaser not completing at the contract 
price.” It was also held that the purchaser was not entitled to the 
benefit of resales at a higher price as the loss to be ascertained was 
the loss at the date of the breach. If at that date the plaintiff could 
do something or did something which mitigated the damage, the 
purchaser is entitled to the benefits of it, but he is not entitled to the 
benefits of subsequent sales by the purchasers. 

But ordinarily, even where the power of sale is provided by 
the contract, the goods must be ascertained or appropriated for the 
purpose of the contract*. If there has been no such appropriation, 
there is, strictly speaking, nothing on which to exercise the power of 
re-sale.* 

The parties may, however, provide for the exercise of the 
power of re-sale, even if no goods are appropriated to the contract*. 
And though the contract may provide for a power of re-sale, the 
seller is not bound to exercise The seller has a right to re-sell, 
but no statutory duty is cast upon him to do 8o^ In Robinson v. 
Behar^ the conditions of sale in a sale by auction provided that 
**good8 purchased and not paid for or removed within a reasonable 
time shall be resold and the deficiency (if any) made good by the 
defaulter.” Held, that “shall” was permissive and not mandatory, 
and the auctioneer was entitled to maintain an action for the price 
of the lot not paid for or removed. 

It may be observed that the re-sale may be by auction, and if 
the seller buys in the goods at the auction, the re-sale is still valid’. 
A buyer in default cannot set up that the contract has been rescinded 
by the re-saie as a defence against the seller’s action for damages for 
his l088^ 

If a contract of sale is received by the seller excercising his 
right of re-sale, the arbitration clause in the contract is also wiped 
out, and hence no reference to arbitration can be made in pursuance 
thereof.® 

1 Day&l Singh v. Bell Bam, A.I.B. 1939 Hnssaio A. I. B. 1985 Nag. 66—156 

Lali. 88=*116 X.C. 77. I. 0.166. 

2 Angnlia v. Haason. (1912) 39 Cal, 568 6 (1927) 1. K. B. 513. 

=131.C. 706. 7 Battan Lai v. T«k Chand, supra; 

3 Battan Lai v. Tek Chand, A.I.B. 1930 Nathu Mai Bam Das v. B. D. Bam Strop 

Lah, 879—120 10. 786; Ishar Das v. & Co., A. I, R. 1982 Lah. 169»>12 Lah. 
DhanpatBai, AXa 1927 Lah 687 =» 692=:=186 I. 0. 778. 

8 Lah. 614«106 I.C. 69. 8 See Benjamin on Bale, 7th Bdn. p. 094- 

4 Jamal v. Moola Dawood, (1916) B. C. 9 Badha Bishan v. Bombay Co. Ltd., 

48= 48 Cal. 498^-811. C. 949. 1943 Lah. 296=46 P. L. B, 287. 

6 Mohammad Abdol Sahhan v, Ohnlam 
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The contract fer tale of geode gave a right of re-sale to the Arbitrati 
seller in case of default on the part of the buyer and provided that clause in 
any dispute arising out of the contract whatever its nature shall, contract 
unless amicably settled, be referred to arbitration. The contract 
rescinded by exercise of right of re-sale by seller. Held, that 
the arbitration clause being an integral part of the contract 
was also wiped out on the rescission of the contract by the 
seller by the exercise of his right of re-sale and hence no reference 
to arbitration could be made in pursuance of the arbitration clause. 

Held further, that the fact that S, 64 (4) kept alive the seller’s 
right to damages arising out of buyer’s default did not entitle the 
seller to enforce that claim by reference to arbitration under the 
arbitration clause which was no longer subsisting. The only way of 
enforcing the claim for damages was by way of a suit in court 
of law.* 

It must be noted that the buyer must be in default in order 
that the seller may claim damages against him on a re-sale, whether 
under the Act or the contract. A buyer might lawfully reject the 
goods as not answering the description : in such a case if the seller 
re-sells them at less than the contract price, he can recover nothing^. 

The onus seems to be in such a case on the seller who re-sells to 
show that the goods in fact answered the description^ 

What default ol buyer will justify a re-sale ? In Ogg v. Shuter* 

Keating J. laid down the law that the seller’s right of re-sale depends 
upon whether there has been an absolute refusal by the buyer to 
perform his part: in other words, whether there has been a repudia¬ 
tion, so as to entitle the seller to rescind the contract and resell the 
goods. The view that the right of resale rests wholly upon the 
buyer’s repudiation has been endorsed by the Court of Appeal in 
Cornwall v. Hemon\ 

In this case also re-sale must be exercised within a reasonable 
time and in a reasonable manner. If it is not so exercised, the seller 
is not entitled to recover the loss resulting from the re-sale, but is 
entitled to damages on the ordinary basis of the ditlerence between 
the contract rate and the market rate at the date of breach*. A sale 
was not held valid where it was hurried on in an unusual manner and 
without proper advertisement’. Where a right of re-sale is allowed 
to a seller, it must be exercLsed within a reasonable time of the date 
when the contract was finally repudiated by the buyer. Where there 
has been undue delay, the belated re-sale cannot afford a proper basis 
for the assessment of damages. In such a case the damages should 
be calculated on the difference between the contract rate and the rate 
prevailing iu the market on the date of the breach^. 

1 Chanda Lul Parma Nand v. 0. Ahanis 4 (1875), L. K. 10 C. P. 159, at 165. 

Trading Co, (India) Ltd., A. I. B. 1941 6 (1900) 2 Oh. 298 (C. A.) 

Lah. 427=43 P. L. B. 693, 6 See in this connection Hari Oband v. 

2 Parthasarathy Chetty A Co. v. Gaja- Gosho Kabnahiki Kaisha(1926)49 Bom, 

pathi Naida A Co, supra. 25=A. I. B. 1926 Bom. 28, 

8 Ibid ; Phnl Ohand v. Jaggal Kishore, 7 Bochanau v. Aodall (1875) 15 B. L, R. 

1927 Lah. 698=^ Lah. 601« 276. 

106 L C. 10; cf. Jackson v. Botax 8 Jaarafc Mai v. M. L. Jsini A Co, 39 

Motor A Cycle Co. (1910) 2 K. B. 937, P. L. B. 946. 

at p. 945, 0. A. 
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Right of re*$al€ dbes not hor odier 

As already observed, no statutory duty is cast upon the seller 
to re-sell the goods'. Where property in goods sold had passed to 
the purchaser, and after paying for and taking delivery of a part, he 
wrongfully declined to take delivery of the rest, and the undelivered 
portion was subsequently destroyed by fire, it was held, in a suit by 
the vendor for the balance of the purchase money, that though he 
might have sold the undelivered portion under this section after the 
defendant had refused to perform his contract, he was not bound to 
do so, and the omission to take that course did not affect his right to 
recover the balance sued for*. 

The present section does not any more than did section 107 of 
the Indian Contract Act, which it replaces, deprive an unpaid seller 
of goods of ony other remedy he may have; and therefore he is still 
at liberty to rescind the contract under section 55 of the Indian Con¬ 
tract Act, if it applie8^ 

“We are bound, I think, to determine questions of this kind so 
far as we can by reference to the Contract Act, and not to English 
law, and sections 51*—58 appear to contain general provisions 
which are applicable to all cases of reciprocal promises.'*^’ '*No 
doubt section 107 declares one remedy, but it is only a partial 
remedy, for the purchaser might be insolvent and the market 
depressed, in which case it would be small saticfastion for the vendor 
to re-s^ll.*’” 

Tortious re-sale of goods by the seller* 

It has been held under the English law that where goods have 
not been delivered a re-sale by the seller without the buyer’s default 
is wrongful, and the buyer may elect either to sue him for non-deli¬ 
very, or to treat the re-sale as a repudiation of the contract by the 
seller aud rescind it himself accordingly, and recover any part of the 
price paid, as well as damages for non-delivery. And if the buyer 
is at the time entitled to the possession of the good.s, such a re-sale 
js a conversion. The seller is also liable in detinue if the buyer 
within the contract time tender the price and demand the goods®. A 
seizure and resale of the goods by the seller after delivery is tortious, 
and the buyer, even if he has committed a breach of contract, may 
sue the seller of conversion or in trespass or detinue and may recover 
as damsiges the full value of the goods. In such action the seller 
cannot set off the unpaid price, but may sue or counterclaim for it. 
Such a resale cannot be treated by the buyer as a rescission of the 
contract. Accordingly be cannot recover back any part of the price 
paid, or refuse to pay the remainder of it or the whole price, as the 
case may be, when due. Where, however, the property in the goods 
has not passed to the buyer a seizure of them by the seller after deli¬ 
very operates as a rescission of the contract, even although the 

1 See page 444. 8 Buldeo Dose v, Huwe, eopre. 

SI Baldeo D«eK v, Hnwe (ISdO) 6 0*1 64; 4 Ibid, per Ogrlh, at p. 68. 

See Mohammad Abdul Habhin v. 5 Ibid, per Poniilex J. at p. 69; See aleo 

Ohulam Haaaain, A. I. B. X935 Nag. Boobanan V. Audall US?5) 15 
66—If 6 1. 0 . 156 and Bobineuu, Fisher 676, 

A Harding v. Behar (1927) 1K. K. 513. 6 See Benjamin on Sale. 7ih BAn., 
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seizure were pursuant to an express power in that behalf exercisable 
on the buyer’s default^ 

Forms of action are immaterial now and it may be stated as a 
matter of Substantive law that in the case of a wrongful or tortious 
re-sale of goods by the seller, the buyer shall be entitled to recover 
bis actual loss and no more. If the re-sale results in a profit, the 
difference between the contract price and the price realized on re-sale 
will prima facie represent the buyer’s loss and he is fully com¬ 
pensated if he recovers the difference from the seller. If on re-sale 
the amount realized is less than the contract price, the seller must 
suffer the loss*. 

After lawful sale of undelivered goods, the buyer is no longer 
liable fur the priced 

Alternative claim for damages. 

Where in a case for damages for breach of contract a party 
claims damages on the basis of a re-sale and fails to prove it, it cannot 
in appeal set up an alternative claim for damages on the basis of a 
market price^ 


1 Bee BenjRinin on Snle, 7th End., p. 995. 

2 The pofiitioQ ippeire to have been dif'’ 
forest under old section 107 of the 
Indian Contract Act. Bee BiUl Prasad 
T. Itaa|it Sin^h, A,tit, 1981 AU. 


1361.0. 158; Bee also Pollook and 
HnUa, Indian Sale of Qooda Act, page 
280. 

8 Here v. MUner (1797), 1 Peake, 972; 
per car in Maclean v. Dnim 



CHAPTER VI. 

SUITS FOR BREACH OF THE CONTRACT. 


Suit for 
price. 


*55. (1) Where under a contract of sale the pro¬ 
perty in the goods has passed to the buyer and the 
buyer wrongfully neglects or refuses to pay for the 
goods according to the terms of the contract, the seller 
may sue him for the price of the goods. 

(2) Where under a contract of sale the price is 
payable on a certain day irrespective of delivery and 
the buyer wrongfully neglects or refuses to pay such 
price, the seller may sue him for the price although 
the property in the goods has not passed and the goods 
have not been appropriated to the contract. 

This section is based on sub-sections (l) and (2) of section 49 
of the English Sale of Goods Act, 1893 (Appendix A). The provision 
in sub-section (3) of that Act dealing with interest has been included 
in section 61 of the Act. Chapter VII of the Indian Contract Act, 
1872, was silent on this point and under that Act resort was to be 
had to the general provisions of the Act relating to the breach of 
contract. 

Suit for price—where property has passed-sub-section (1). 

When the property in the goods has passed to the buyer the 
seller can always sue for the price whether the goods are in the 
possession of the seller or buyer. If the goods are in the possession 
of the seller he can exeicise his right of lien but as the contract is 
not rescinded by the exercise of this right, the seller can sue for the 
price until the goods are resold by him in which case the seller can 
only claim damages*. If both the property and possession are with 
the buyer, the seller has no other remedy against the goods or for 
damage; he can only sue for price.* The principle at common law 
is, that the goods have become the property of the buyer, and that 
the seller has agreed to take for them the buyer’s to pay 

the price. The seller’s remedy is limited to an action for the breach 
of that promise, the damages being the amount of the price promised, 
to which may he added interest in certain cases.* 

It may be stated generally that the seller may recover the 
price of goods sold, either where the goods have been sold and 


^Anaiogoiii taw. 

Sub BBetions U) and (S) of section 
49 of the Bnglish Sale of Goods Act, 
1896-8ee Appendix A. 

I Sec UmU y Pawall (ISIT) 9 Q.B. 


1080; P. B. A Co. v. Bhagwandas (1909) 
84 Bom. 192. 

2 See Martiridale v. Smith (1941) 1 Q.B 
889. 

8 See Bcn|amiu OO Sale, 7th Bdn., p. 864 
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Sac.S53 SUIT FOR PRICE WHEN PROPERTY PASSED 

delivered to the buyer, or where they have been only bargained and 
sold to him. The latter form of action is applicable where the 
property has passed, and the contract has been completed in all 
respects except delivery. If the passing of the property depends 
upon the fulfilment of some condition and that condition is not 
fulfilled the seller cannot sue for the price, even if the non-fulfilment 
of the condition is due to the default of the buyer. In such a case 
the seller must bring an action for damages under the next section^ 
If, on the other hand, the property has passed and the payment of 
the price depends upon the fulfilment of some condition, and that 
condition is not fulfilled owing to the default of the buyer, then the 
seller may sue for the price, and this holds good even if by the 
terms of the contract the non-fulfilment of the condition reverts the 
property in the seller®. 

In considering whether the terms of a transaction constitute an 
out and out sale or a mere agreement to sell, the court must 
endeavour to ascertain when it was the intention of the parties that 
the property in the goods, the subject of sale, was to be transferred. 
Where it is plain from the terms that from the time when they were 
entered into the seller could not have dealt with the property, and 
had he attempted to do so the buyer could clearly have restrained 
him by injunction immediately and when further the buyer was to be 
at liberty to deal with the property and to take .steps to realise it, 
the intention of the parties mn.st be held to be that the property in 
the goods should pass from the seller to the buyer forthwith. The 
fact that the buyer is given sometime for paying the money fixed as 
the sale price can in su(‘h cases he taken only as an option given to 
the buyer and to amount to the seller agreeing to give credit to the 
buyer for that period of time. If in such a case the buyer wrongfully 
refuses to pay the price, the seller is entitled to maintain an action 
for the price under S. 55 (l) of the Act. Even if it be held in such 
a case that the property in the goods has not passed, the seller would 
be, nevertheless, entitled to maintain his claim under S. 55 (2).^ 

The seller cannot sue for the price unless the buyer wrongfully 
neglects or refuses to [my^ Prima facie, payment of the price must 
be made against delivery^, but the parties may agree that the pay¬ 
ment shall be postponed, as when the sale is on credit, or payment is 
made to depend on a contingency®. In the case of a sale on credit, 
no suit is competent until the expiry of the credit period^ Where 
a bill is given for the price, the seller cannot sue during the currency 
of the bill. In case of dishonour of the bill on presentment the seller 
has the option of suing for the price or on the bill, in case he has 
not negotiated it. But if he has negotiated the bill away, he cannot 
sue for the price as long as the bill is in the hands of the third party. 
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1 OeiUey v. Overseas Exporters (1921) 
3 K. B. .302 ; Mitchell Reid & Go. v. 
Baldeo Doss (1887) 15 Oal. 1 (buyer 
refusing to take delivery) ; Stem 
Farbes & Co. v, Country Tailoring Co, 
(1916) 115 h. T. 315. 
a Maokay v. Dick (1881) 6 A 0. 351. 

8 Tiihaldaa Vishrain v. JTagjivan Oordhan 
daa, A. I. R. 1989 Bom. 84==:=180 I. 0. 


858 (3). 

4 Vithaldas v. Jagjivan, A I.R. 1939 Bom. 
84 (1939) 41 Bom, L. ft. 33. 

5 See Section 33, ante. 

6 See Calcutta Co. v. De Mattoe (1868) 
82 L. J. Q. B. 323 at p. 838 ; 189 R. R. 
762,762. 

7 Helps V. Winterbottom, (18811 109 
E. R. 1203, 36 B. a 609. 
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The seller must have taken up the bill himself before action brought 
in order to entitle him to sue for the priced 

Credit allowed is revocable when it is not a term of the contract*. 

Where there is an agreement for payment of the price by a bill 
payable at a future day, and the bill is not given, the seller cannot 
sue for the priretill the bill would have matured. His remedy before 
that time is by action for damages for breach of the ag^eement^ The 
same rule applies, at any rate, if the contract be entire, if the price 
is payable partly in cash and partly by bill^. Where, however, part 
of the goods are delivered and the buyer repudiates the contract, the 
seller may sue for the price of those actually delivered at once. If, 
on the other hand, the buyer owing to the seller’s default refuses to 
give a bill, the seller cannot sue for the price of the goods actually 
delivered until the expiration of the time, at which the bill would 
have matured®. 

Where the price is payable in a foreign currency, the exchange 
must be calculated at the rate in force at the tune wheii the debt 
became due\ 

If the giving of the bill or note be the (‘oriditioii to credit being 
allowed at all, as, for example, where the gootls are sold for “cash 
with option of bill” and the bill is not given, the seller may sue at 
once for the pnee*'. When the seller agrees to take the buyer’s 
acceptance for the price, it is his duty to tender a bill to the buyer 
to get his acceptance®. 

Where the buyer’s banker gives a confirmed credit to the 
seller, and agrees to pay for the goods on ju'csentathm of the invoice, 
the banker is liable to the seller if lie refuses to pay on the invoice 
being duly presented, even though he does so under the buyer’s 
instruct ions, 

Sub- section (2)— where property not passed. 

Sulesectiou (2) rtdates to a <*ase where jjroperty in the goods 
has not passed to the buyer. In cases fulling under tliis sub-section 
the delivery is not a condition pieeedent to payment of the price. 
Where the price is jiayable nnconditionully on a lixed day, the 
buyer is bound to pay it on that clay, whelher the ])roperty has 


1 Davis V. Ktully (1698) 1 Q H.T.; cf. 

BcIhIww V. Bush (1851) 11 T B, 191, 87 
K,K 639 (bill giv(Mi by a third pormiu 5 
and accepted In seller as conditional 
payment ami eudoiMid away by bim. 6 
not taken ii]) at the tune of action 
brought for the ])nce. 7 

2 DoSyrnons v Winchwick (1795) 1 Esp. 8 
480. 

3 Paul V. Dod, (1846) 135 EB 1158. The 9 
measure of itamajjCM js the amount of 
the bill less discount at the time of 
action brought; (Jordon v. WhitehouHc 10 
(18561 4 W.K. 281. 

4 Paul V. Dod, supra: HosMns v. Dn|>eroy 
(1808) 9 East 498: ri'Casal to give a bill 
or note dues not iiiak© the price inimC" 


dialely payable, thoagli the seller may 
sue for damngeH (-aused by the refusal 
Bartholomew v. Mark wick (1864) 15 C. 
HNH 711, 137 Kit. 729 
Waynes Mcrthvr Htearn Goal Co. v 
Morowoo/l (1877) 40 746. 

Pcyrac v. Wilkin.son (1924) 2 K.B. 166. 
Kngg V Wcir (1864) 16 CB. (N.8.) 471, 
139 K.K 582. 

ilccd V. Mestaer (1803), 2 Comyn on 
Contract, 229; (Chalmers, Sale of Goods 
Acf, mil Edn, p. 129. 

Urquhart, Lindsay A C!o. v. Eimtern 
Bank, (1922) 1 K.B. 318 at p 323; See 
(^haUiiejH, Sale of Ooode Act, Hth Hdp, 
p. ^29. 
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pskssetl or not, and irrespective of delivery'. “If day be appointed 
for payment of money, or part of it, or for doing any other act, and 
the day i$ to happen, or may happen, before the thing which is the 
consideration of the money, or other act, is to be }>crfonried, an 
action may be brought for the money, or for not doing hucIi other 
act before performance, for it appears that the parly relied upon 
his remedy^ and did not mtend to make the performance a condition 
precedentv’ 

The sub-section requires that the price, or ]nir( of it, shall 
be payable, not only “irrespective of delivery, but on a day certain, 
which means at a time specitied in the contract not depending on 
a future or coutingent event.It applies to instalmentH of the 
price as well as to a lump sum. Accordingly it applies lo an instalment 
contract where the price of each instalmnet is separately payable on 
a named day*. But these instalments must also be pajaljJe on certain 
days irrespective of delivery. Where certain shipments of sheepskins 
were agreed to be jiaid “for net cash against documents on arrival of 
the steamer,” and the first two instalments were accejjted and paid 
for, and the defendants refused to take up the documents ni the case 
of the third instalment, in an action for the price by the sellers, it was 
held that the price was not recoverable although the defendants had 
broken their contract. This decision wuis based on the ground that 
the property in the goods had not passed to tlie defendants and the 
price was not payable “on a clay certain irrespective ot delivery,” it 
being payable expressly against delivery on tlie arrival ol tlie vcssel^ 

If goods are delivered under an agreement of sale, the pi'ice to 
be paid on certain days by instalments, tlie property in the goods to 
remain ill the seller until the iiistalments are ])aid, with tJie right 
reserved to the seller, to retake imssession of the goods on the bu>er’H 
failure to pay an instalment, and the sidler avails himself of that 
right, he cannot then sue for Ihe unpaid instalments'^; ami jierhaps, ni 
the absence of an expiess stipulation in the (*ontrart entitling him to 
retain all instalments actually paid, he may have to return these’. His 
remedy is to sue for damages for brciudi of contract. luav. how¬ 
ever, leave the goods in the possession of the Imjor and sue for the 


1 Dunlop V. OhUo (1845) 175 E. H Cl ; 
86 11. II. 834. 

2 Notes to Pordage v, Cole, 1 Wnis 
Sauiuioih (od. 1871), p. 551 

8 Hhell-Mex, Ltd. v Elton Cop iHnng 
Co Ltd. (1928) 34 Coin Ca.s 39. at 
p, 43, per V?right J citing The 

Merchant Shipping Co, \ Annitage 
(1873) L. K. 9 Q. B. 99 (a case relating 
to a lump sum li eight utuUr a charter 
party). 

i Workman, Clark & Co. r. Lloyd Biazi- 
leno (1908) 1 K.B. 968; Shell-Mux v. 
mton Co., supra. 

It is nut clear vihetlier it will apply 
for instance to a case where tho price 
is payable by mstalmonls as and when 
the ship reaches certain stages of cons¬ 
truction. The case may fail under sec¬ 
tion 38 (2). 

6 Stein, Eorhea & Co. v. County Tailoring 


<0 (1916) 115 L.T. 215, 86LJ.K.B. 
448 : Nee hIso (Vdlev \. Ovd^iasEx- 
jKM-tei.s (1921) 3 KM .302 

6 Mlo»ney-(ieiH nil \ I'riti hard (1928) 

97 L ,1 K.B 561. 44 'I' 1, U 490; llevieon 
\. lUcketts (1894) 71 LT 191. Aliter, 
it the contract is nol a eontiact ut sale 
but of lining. In Hint case lie may sue 
foi tbo unpaid inslaiments and keep 
llio^io already paid Hivioks v. Bcinis- 
tnn (1909) 1 K.B 98; Abdul Quadoer 
V. W'atson & Sons, A LB. 1930 Kang. 
193-8 Hang. 236">125 l.C 361 dis- 
Renting Iroui Mating Ba C)h v. Motor 
House Co., A.l.K. 1929 Bang. 368^--7 
Bang. 431-= 120 1. 132. 

7 HewiHon v. Kickctt.s, supra, of. The 
Auto Nupply Co. v. Hnghunatha Chetty 
A. I. B. 1929 Mad. 884-52 Mad. 829 ==» 
121 I. 0. 593 but see Workman Clark A 
Co. Lid. V. Lloyd Braeileno, supra. 



452 


THB IKDIAN sale of OOOOS AOt 


tSee.S^ 


Illustra¬ 

tions 


instalments as they fall due : and apparently if the contract authorises 
it, he may retake possession of the goods and exercise his lien upon 
them, in those cases in which the property has passed to the buyer, 
to secure the payment of unpaid instalments*. In the latter case he 
is affirming the contract, in the former he is in effect putting an end 
to it®. 


A provision in a contract of sale for postponement of delivery 
until payment of the entire price will not per se stay the passing of 
the property in the goods sold. Where a vendor sold his ascertained 
specific deliverable goods to the vendee on condition that the vendor 
would keep the goods locked up until the vendee paid the price and 
if the price was not paid by a certain date the vendor was to be at 
liberty to re-sell the goods after giving a week’s notice to the vendee 
and the vendee failed to pay as contracted and the vendor brought- a 
suit to recover the balance of price ; held, that intention of the parties 
was that property should pass as a matter of fact, because the vendor 
did not reserve the right of disposal of the goods until the price was 
paid and hence the suit was valid. Held further, that the vendor 
had a right to sue for price of goods sold under section 55 (2), as the 
statement in the contract of sale that the seller would have the right 
to re-sell after notice did not deprive him of his legal right to sue for 
the price if he desired^ 

Where the buyer deals with the goods in a manner inconsistent 
with the seller’s right, the latter may sue m trover^ 

It may be noted that a claim for the price of the goods is quite 
different from a claim of non-acceptance*. 

(l) In Colley v. Orerseas Exporters^, unascertained goods were 
sold f.o.b. Liverpool. The seller sent them to Liverpool, but owing 
to Ihe failure of the buyer to name an effective ship, the seller was 
prevented from putting the goods on board. Held, that the default 
of the buyer did not have the effect of placing the seller in the 
position in which he would have been if the goods had been put on 
board ; that in the absence of an agreement that the price should 
be payable on a day certain irrespective of delivery, he could not 
sue for the price but can only maintain an acdion for damages. 

2. In Alexander y. Gardner^ there was sale of butter to be 
shipped from London and to he paid for by bill at two months from 
the date of landing. Goods in conformity with the contract were 
despatched, but the ship was lost. The buyer was held liable to pay 
the price, for the property in the goods passed to him on shipment, 
and the term relating to payment merely indicated the time at which 
payment was to be made, and the arrival of the goods was not a 
condition precedent to the liability to pay. 


1 Bhimji Dalai v. Bombay Trust Corpo¬ 
ration, 1930 Bom. 306^64 Bom. 
381 — 124 I.C. 800, (If an agreement lu 
the form made in that case were made 
to-day, the property in the goods wonld 
not be held to have passed, so no ques¬ 
tion of a lien would arise). 

2 See Pollock & llnlla, Indian Sale of 
Gloods Act, page 289. 


8 Firm Shankar Lai—-Kundan Lai v. Firm 
Jamna DaM-Piyare Lai, A.I.B. 1938 
Lab. 30. 

4 Peruvian Guano Co. v. Dreyfus, (1892) 
A. C. 166. 

5 Anderson Wright v. Kalagarla Surji 
Narain, (1886) 12 Cal 389. 

6 (1921) 3 K. B. 302; 90 L. J. K. B. 1801. 

7 (1836) 1 Bing, N. 0. 671, 41 B. B. 661. 
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(3) In Helps v. Winterhottom' there was sale and delivery of 
goods on six months' credit. It was held that no action could be 
maintained for the price until the expiration of the six months and 
the Statute of Limitation began to run from that date. 

(4) In Dunlop v. Groaf a quantity of iron was sold. It was 
to be delivered between the 3rd March and 30th April, if the 
buyer so required ; the price to be paid in any event on the latter 
date. By the 30th April a portion only had been delivered, as the 
buyer had not required delivery of more. Held, the seller may 
recover the whole price, and he need not show that he has appro- 
priated to the contract any specific iron to complete the delivery of 
the remainder. 

Suit for recovery of price—form 

The general rule is that the debtor must find out the creditor. 
When the price becomes payable it becomes a debt and unless there 
is a contract that the price is payable el.sewhere than where the 
contract was made or where the goods were at the time of sale such 
latter place is generally the forum of the suit\ Where a seller sues 
for the price discount may be allowable by the contract or by trade 
usage and the buyer can claim a set off for such discount if he is 
entitled to it.^ 

Exchange rate. 

In a suit to recover the value of the goods agreed to be paid 
for “as per home invoice” the rate of exchange for the conversion of 
sterling into repees should be that prevailing on the date on which 
payment was to be made under the contract and not that prevailing 
on the date of judgment®. 

56 . Where the buyer wrongfully neglects or re¬ 
fuses to accept and pay for the goods, the seller may 
sue him for damages for non-acceptance. 

This section is based on sectian 50 of the English Act (Appen¬ 
dix A). Is this section as well as in other sections (57 and 59) the 
provisions of the English Act relating to the measure of damages have 
been omitted, as they are provided for in sections 73 and 74 of the 
Indian Contract Act, which run as follows: -- 

“73. When a contract has been broken, thn party wtio suffers by such 
breach m entitloil to receive from the party who has broken the contract, compen¬ 
sation lor any loss or daiuago caused by him thereby, which naturally arose in the 
usual course of things Irom such breach, or which the parties knew, when they 
made the contract, to be likely to result from the breach of it. 


Such compensation 18 not to be given for any remote and indirect loss or 
damage sustained by reason of the breach. 


1 (1831) a B. A Ad. 481, 86 R. R. 609. (1892) 1 Q. B. 763 0. A. 

2 (1846) a C. & K. 163, 80 R. R. 834. 4 Exparte Worthington, 8 Oh. I). 803. 

3 Of. Joachinaaon V. Swiss Bank (1921), 5 Shakoor & Co. v. Finlay Flaming A (Jo., 

26 Oom. cas. 196 (210); Rem v. Stein, 79 I. 0. 291 (Bur.). 
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Whoji at) obligation roHombling thoao created by oontraei haa been itutarred 
an<i has not boon tlischarged any parson lujared by the faikre to discharge it is 
entitled to secure the same compensation from the party in default, as if snob 
person had ooutmcted to discharge it and had broken his contract. 


in cstimattng the loss or damage arising from a breach of contract the 
meanH which existed ol remedying inconvenience caused by the non*perfonannce of 
the contract must be taken into account. 

74* When a contract has been broken, if a sum is named in the contract 
as the amount to be paid in case of such breacli, or it the contract contains any 
other stipulation by way of penalty, the party complaining of the breach is entitled, 
whetliei or not actoal damage or loss i.s proved to have been caused thereby, to 
reoeue troin the party who has broken the contract reasonable compeusatiou not 
exceeding the amount so named or, as the case may be, the penalty stipulated for. 

A stipulation foi incieased interest irorn the date of default may be a 
stipulation by way ot penalty. 

When any poison enteis into any bail-bond recognizance or other instrument 
of the saino nature, or under the provisions ot any law, or under the orders of the 
Cential Oovernment or of any Provincial Government gives any bond lor the per¬ 
formance of any public duty or act in which the public are interested, he shall be 
liable, upon breach ot the condition of any such instiumcnt, to pay the whole sum 
mentioned therein. 

A person who enters into a eunlract with G(»venmient does not neces.sanly 
thei'i^by undertake any public duty, or piomise to do an act in which the public are 
mteroBted.’ 

Damages for non-acceptance* 

This section serves as a residuary provision for the remedies of 
the seller for the default of the buyer and con vers ad those case 
which are not co\ere<l by section 55*. It lays down that when the 
buyer wrongfully neglects or refuse.s to accept or pay for the goods, 
the seder may sue hiiu for damages for non-acceptance. When the 
seder has nut transferred to the buyer the property in the goods—as 
where tlie agreement is for the sale of goods not .specific or of speci¬ 
fic goods w’hich are not in a deliverable slate, or which are to be 
weighed and measured before delivery - tlie breach by the buyer of 
his promise to accept and pay can only affect the seller by way of 
damages. The goods are stid his. He may resell or not at his plea¬ 
sure. But his only action against the buyer under the contract of 
sale as a general ml in for damages for non-acceptance. He can in 
general only reimver the damage that he has sustained, not the full 
price of the goods^ Where tlie tirojierty has passed the .seller may 
sue, either for the pricu/ under section 55 (l) or for damages for non- 
acceptance or can exercise his right of lien for the unpai<i price and 
resale of the goods and recover loss as damages under section 54. 
Section 44 of tlie Act provides that, where the buyer makes default 
in taking delivery of the goods, he is liable to the seller for any loss 

1 BO.SWP11 V. Kilbori) 11802) 15 Moo. (1828) 8 B. & C. 277 ; Boswell v. 

E C. 309 ; 137 It. H. 86. Kilboni (1862) 16 Moo. P. C, 309 ; 137 

2 As to when the seller may sue for the R. K, 86. 

pHre, though the property has not 4 Unle«« he has re-aohh in whiOh case 
passed, see seetiou 65 (3). he must sue for damages, Lamoiid v. 

3 Per Parke, B., in Laird v. Pim (1941) Davall, supra, 

7 M. & W, 474,478; Atkinson t. Boll 
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occasioned by bis neglect or refusal, and also for reasoiiai)le charges 
for the care and custody of the goods. 

But before the seller can sue, there must be a wrongful neglect 
or refusal by the buyer. So, if the seller fails to perform a condition 
precedent, there is no right of suit, unless the buyer has waived 

Measure of damages, 

As already stated, the provisions of section 50 of the English 
Act which relate to the measure of damages for non-acceptance are 
omitted from the present Act, as sections 7B and 74 of the Indian 
Contract Act contain general provisions with regard to the measure 
of damages embodying the principles underlying sub-sections (2) and 
(3) of section 60*. Section 50 (2) of the English Act ado))ts the first 
part of the rule laid down for breaches of contract generally in 
Hadley v. Baxendale} section 60 (3) being only the most common 
application of Section 73 of the Jndian Contract Act is based on 
the same rule. 

Where a contract to deliver goods at a certain price i^ broken, 
the proper measure of damages in general is the difference between 
the contract price and the market price of such goods at the time 
when the contract is broken, because the purchaser, having tlie money 
in his hands, may go into the market and lmv^ So. if a (mntnu't to 
accept and pay for goods is broken, the same rule may be properl\ 
applied, for tlie seller may take his goods into the market and obtain 
the current price for them^; in fact it is his duty to do so to mitigate 
the loss.” Section.s 50 and 51 of tlio English Act (corresponding to 
sections 56 and 57 of the Indian Act) siunmaiize the provisions as 
follows:— 

“50 (1) W’^hore the bayer wiongfully iiegloets or lefa^es to accept and pay 
for the goods, the seller may maintain an action again'i^t him for damages (or nou- 
acceptanoe. 

(2) The measure of damage is tho estimated loss dnectly and naturally 
reealting, m tho ordinary course of events from the buyoi's bieaeh of contract. 

(3) Where there is an available market tor tho goods m tpiestion the measure 
ol damages is pHimi facte to bo asctrlained bj the difference between the contract 
price and the market or current price at the time or times wlien the goods ought 
to have been accepted, or, if no time was fixed foi acceptance, then at the time of 
the refusal to accept. 

61. (1) Where the seller wrongfully neglects or refuses to deliver the goods 
to the buyei^, the buyer may maintain an action again.st tho seller lor damages for 
non delivery. 

(2) The measure of damages is the estimated loss duectly and naturally 
resulting, in the ordinary course of eieids, Irom the seller’s breach of contract. 

1 Graves v. Legg, (1854) 156 E. U. 304 ; Voi. XXIX. page 190. 

96 R. K. 931, Braithwaite v Foreign 5 But special circumstances may show 
Hardwood Co. (1905) 2 K. B. 543. that the seller is entitled to greater 

2 Coiopare the flrat paragraph of section damages. See the rule ni Hadley v. 
73 of tho Indian Contract Act with Baxeudale, infra 

saotton 50 (2) of the English Act and 6 Barrow v. Arnaud (1844) 8 Q.B. 595, 
illustration [(c) to Hection 73 with 604, 609, 70 U R 568, Ex. ch. See also 
secricMi 50 (3) ; See also Report of tho Hnnahchandra v. Oosho, etc Ltd, 49 
Select Committee. Bom.83; Megbraj v. Darga Sahal (19'26) 

8 (1864) 9 Bxoh. 841,864 ; 96 E II. 742. 64 Oal, 97. 

4 Halsbury, Laws of England, 2nd Ikln., 
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(8) Where there is an available market for the goods in question the measare 
of damages is priwa facie to be aseertamed by the difference between the contract 
price and the market or current price of the goods at the tune or times when the 
goods ought to have been delivered, or, if no time was fixed, then at the time of 
the refusal to deliver. 

In substance, therefore, the provisions of the English Act are 
the same as those contained in section 73 of the Indian Contract Act 
and the illustrations thereto, and, though the language is slightly 
different, both are declaratory of the common law*. 

As already stated, the leading case on the point in England is 
Hadley v. Baxendale^, from which the language of section 73 of 
the Contract Act seems to have been taken. In that case there was 
unreasonable delay on the part of the defendant (common carriers) 
in carrying a broken iron shaft of the plaintiff’s flour mill as a result 
of which the mill could not be worked for some days and the plain¬ 
tiffs* incurred a loss of profit. The only facts communicated to the 
defendants were that the article to be carried was the broken shaft 
of a mill and that the plaintiffs were the owners of that mill. Held, 
under the circumstances, such loss could not be recovered in an 
action against the defen<lants as common c.arriers. ‘‘Damages should 
be such as may fairly and reasonably be considered either arising 
naturally, i e. according to the usual course of things, from such 
breach of contract itself, or such as may reasonably be supposed to 
have been in the contemplation of both parties, at the time they 
made the contract, as the probable result of the breach of it— 
p. 354. 

Market The measure of damages on breach by the buyer of goods 

price agreed to be purchased by him is thus in general the difference 

between the contract price and the market price at the date of the 
breach. A rise or fall in the market price after the breach cannot 
affect the buyer®. Where the seller alleged that there was no 
available market for the goods for a period Hul)sequent to the breach, 
that the goods were consequently sold after the lapse of that period 
and that the buyer is therefore, liable for the difference between 
the contract price and the price at which the goods wens actually 
sold the onus lies on the seller of making out that very special case^ 
If there is no difference between the contract and market price the 
court may award nominal damages.® In Messrff. Mohan Bhasin 
Share Agency v. Khuda BaJcsh^, the buyer agreed to purchase from 
the seller 200 shares in Heinze Tin Limited, but he broke the contract 
and refused to purchase the same inspite of seller’s notices last of 
which was dated 29tli June 19B7 when the market had fallen con¬ 
siderably. The shares however were not resold until 6th September 
1937 as the sellers did not give instructions to their brokers to sell 
them and no reasons were given why they waited so long, i/e/d, 
that in order to succeed the sellers had to show the market price 

1 Jamal v. Moola Dawood Sons & Co. A.I.R. 1923 P.C. 105 (P.C.)=!^47 Bora. 

(1016) 1 A 0. 176, 43 IA 6.11, 43 Ca). 663 -74 I C. 396. 

493, 803, 81 1.C. 449; lianmliugam v. 4 Hamalingharn v. Gokuldafl, A.IB. 1026 

Ookuldas A.I.R. 1926 Mad. 1021. Mad. 1021. 

2 (1864) 9 Ex. 341, 868. 6 Prohn v. Royal Rank of Liverpool, L 

8 Ibid; British Westinghouse Electric Oo. H. 6 Bxoh. 92 (93). 

V. Underground Electric Oo. (1212) 6 AJ.B. 1089 Lah, 260, A.I B. 1016 P, 0, 

AC. 62; Keshavlal v. Dewan Ohapd, 48 relied on, 
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at tba (d breach or at the 4ate of aalo a^^’octed m aooti as 
roWiKmabiy iKMwiible after the lareach aad that the sellerB were holding 
tho shares in tho hope of a rise, and henoe the speculation was of 
the stUers and*not ^ the buyersu 

Oi^dinarily the general rule contained in section 73 of the Indian 
Contract Act is satisfied by ascertaining the difference between the 
value of the goods at the time of the breach and the contract price, 
and, if there has been a resale by the seller, the resale price is taken 
as evidence of the value.^ If the auldect-matter of the contract is 
not marketable at the place of delivery, the market price at the 
nearest place, less the cost of transport of thither or the price 
prevailing in the controlling market, or the price at the final destina¬ 
tion of the goods, may be taken into consideration®. Or the price for 
a brief period before or after that time^, Or the value of the nearest 
substitute may be taken^ If no substitute is available the re-sale 
price is assumed to furnish the proper measure of damages where the 
goods have been re-sold^ except in oases where the re-sale is not 
held wiildn a reasonable time after breach^ If there has been no 
re-sale the market value may be ascertained by adding to the price 
of the goods at the place where they were purchased the cost of 
carrying them to their place of destination and the usual importer’s 
profits.’ 

If delivery is to be made in a foreign country, the measure of 
damages is to be ascertained by reference to the market price of the 
goods at that place. The figure then has to be arrived at expressed 
in the currency of that country, which must tlien be translated into 
Indian currency, and the rate of exchange must be the rate prevailing 
at the date of the breach". 

The buyer who gives notice of his intention not to accept cannot 
diminish the damages on the ground that the seller is bound to accept 
the repudiation as a breach.® The seller may hold him to the con¬ 
tract and wait for the appointed time of performance.'® He Ls also 
free to accept the repudiation as an immediate breach and the 
damages are then measured a.s on fhe date of the seller’s acceptance 
of the repudiation." There is, however, a tendency to modify the 
hard and fast rule that damages must be assessed with reference to 


1 EHii, Lever 4k Co. v. Dunkirk Colliery 

0o„ 48 L.T. 706 fl.L.; Strand v. Auetin 
A Co. (1883) Cab. A El 119 ; Jugmohan 
Dfw V. Kosaerwanji ,Iehangir, 26 Bom 
744, 8 

2 Wartheim v. Chicoutimi Pulp Co. (1911) 
A.C. 801 P.O.; Katnalingam v. Ookul 9 
Baa. 1926 Mad. 1021. 

8 Cobeu V. Pratt, 69 N.Y. 848 (382). 

i BbiJe V. Liddeil, (1876) 10 a.B. 965; 10 
Elbiiifer V, Armutrong (1374) 9 Q.B. 
478. 

8 Ma«}ean v, Bonn (1838) ISOM. 947, 

29 an. 714; U parte Stapleton (1879) 

10 Ob. D. 686. O.A.; Syaa v. fUdiey 11 
(1809) 8 jPotu. Cat. 105, 

6 Saa Mohan Bhaain v. Ehuda Bakah, 
anprA. 

7 IT, Matahinaon (1868) 18 a B, 


N. 8. 446 ; 144 R. K 668 ; Oooverjee v* 
Rajendra (1909) 86 Cal. 617 ; Hajae 
Ismail V Wilson (1918) 41 Mad. 709, 
716. 

Di Ferdmnndo v. Simon Sinits A Co. 
(1920) 3 K. B. 409, 414, 415, C. A.’ 
Frost V. Knight, L. R 7 Exoh. Ill 
(113) ; Roper v. Johnson, L. R. 8 0. P. 
167. 

Michael v. Hart A Co. (1902) 1 K. B. 
482 0. A.; Tradagar Iron A Goal Co. v. 
Hawthorn Brothers A Co. 18 L, T, R. 
716 C.A.; Mabataia Mahendra Chandra 
V. Aawani Enmar, 88 Cal. L. J. 168. 
Shaw’s Brow Iron Co. v. Birobgrova 
Staai Co. 6 7, L< R. 50 0. A.; afl^med 
in 7 T. L, B. 84 (H. 1.) Maharaja 
Chandra v. Aswani Komar, supra. 
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the original date of performance,* Where a defaulting purchaser 
delays to take delivery of goods purchased by him, resulting in the 
deterioration of the goods in the ordinary course of things, c.g,, by 
rainfaU, he has to compensate the seller for any loss bccasioned by 
reason of such delay, even though the property in the goods did not 
pass to him ® But a plaintiff who sues for damages owes the duty 
of taking all reasonable steps to mitigate the loss consequent upim the 
breach and connot claim as damages any sum due to his own neglect*. 
Even ill a contract subject to a condition that the plaintiff may upon 
a breach of it treat it as cancelled and not ask for damages, the 
defendants, in order to escape liability for damages are bound to 
justify their refusal to perform the contract since they cannot them¬ 
selves bring about the state of affairs which would avoid the 
contract^. 

If there is no market for the goods the seller is entitled to be 
put in the same position as if the contract had been carried out. 
Where there is non-acrejitaiicc of goods made to order, there being 
no available market, the seller is entitled to profit which he would 
have made if the contract was carried out.*^ Tn Whitarer v. Bowatev^ 
there was sale of coal slack. On default by the buyei’, the seller, who 
had entered into a contnud witli a coal merchant to Bup])Iy him with 
coal, cancelled the contract with the merchant liy paying him damage, 
as there was no market for the particular kind of coal in question. 
Held, the seller iiad acted reasonably and was entitled to recover from 
the buyer in addition to his own damage the amount which he had 
to pay to the. coal merchant. 

Date for The date with reference to which damages have to be assessed 

ascertain- will be the date fixed for performance by delivery and acceptance as 
ing the ' fixed by the contract or, where no time is so fixed, at the time of the 
damages refusal to perforiiK The c.ontract may provide a certain period during 
which delivery is to be made, such as a named fortnight or month, 
and in su(‘.h a case, in the event of a failure to didiver, the last day of 
such period is the day on which the breach must be taken to have 
occurred and therefore the day on which to assoss the damages®; 
while if delivery is tend^wed at an> time during that period and 
- ^refused, the date of that refusal is the date of breach. Where time is 

fixed by reference to the happening of an event, such as the arrival 
of a ship, the time is still fixed by tlie contract and the time at which 
the contract ought to have been performed is on the happening of 
that event®. 

What is the position when no time is mentioned and the con¬ 
tract therefore i.s to be performed within indefinite period? Under 


1 Roth Sc Co V. Tiiyflon, 1 Com. can, 806 
0. A. 

2 Tara Chand v.‘ Louis Dreyfas & Co. 35 
I. C. 449 (Sind). 

3 Jamal v. Moolla, supra, 

4 Shahabnddin v. Vilayat AH Khan, 95 
L C. 614 (Kag.) 

5 Be. tioe. Mills Ltd. (19181 1 Oh. 405. 

6 (1918) .35 T. L 11115. 

7 Maokertioh v. Nobo Kumar, (1903) 80 8 
Oal477 Sharpe V, Nosawa (1917) % 9 


K. B. 814 (C. I. F. contraet—date is 
the piobable date when the documents 
will be ready) ; Melaehrino v. NicltoU 
(1920) 1 K. B. 693 (date fixed by 
reference to the happening of an 
event) Cf. Steel Brothers Ltd. v. 
Dayal Khatoo A Oo. (1923) 47 Bom, 
924-A. 1. R, 1924 Bom. 247 ==j87 
I. 0. 67. 

Mackertich v. Nolio Ooomar Boy, supra, 
Molaohrino y. NickoU and Buigbi, supra. 
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the English law, in Chapman v. Lerin* the tinies of delivery were 
iudejSnite, and at the option of the buyer. He had on May 7 a^^reed 
to buy 500 tone of hay f.o.b. a propeller on the canal “at such times 
and in such quantities” as he should order, each lot to be paid for on 
delivery. The buyer took delivery of 147 tons, and then refused to^, 
accept any more. After several requests by the seller, tho plaintiff,' 
a formal request was made un July *28 by the plaintiff, who brou^fit w-"' 
his action on November 11. Held, that the action lay for the 
difference in value in respect of all the undelivered residue, as the 
defendant was bound to order the hay at reasonable times, and a un¬ 
reasonable time for delivery of the residue was July ^8 when the w.- 
new hay crop was coming into the market. 

Again, it has been sugge.sted under tlie English law that the 
words “where no time is fixed” apply only to a case where the con¬ 
tract is (o deliver goods “on <]einand” or “as rofiuired by the buyer” 
and do not include a case where the time for performance can be 
lixed by a jury, a,s it can be when performance is to be within a 
reasonable time.^. The (piestion is still open. 

In India, when no time i.s mentioned, I he case must be treated 
as one in which no time is lixed, as would appear to be clear from 
illustrations (c) and (d) to section 7J of the Indian (Contract Act. The 
same view has been held in England also^, though as mentioned 
above, the point is still open. In India, in caisos wliere the contract 
is to be performed within a reasonable tune, if either pai ty before the 
expiration of that time and before anything has been done under the 
contract announces his iutontioii of refusing to proceed with the con¬ 
tract, the day on which he so announces his intention must he taken 
as the time for assessing the damages, though this rule, can scarcidy 
1)0 applied in its entirely to cases where the contract is to be per¬ 
formed by delivering the goods in instalments. If liefore the expiralion 
of the reasonable time eitlier the buyer applies for delivery and the 
seller fails to deliver or tlie seller tenders delivery and the buyer fails 
to accept, such fuilure would, in either case, amount to a refusal to 
perform and the day for assessing the damages would be the day on 
which such refusal has occ‘arred^ 

The time appointed for delivery may or may not, however, 
boincide with the date of tlie buyer’s breach of contract. For 
example, the buyer may, in advance, intimate his intention not to 
accept the goods, in other words, repudiate the contract, and the 
seller may or may not accept the repudiation as an immediate 
breach^ 

The law with respect to prospective breaches of contract, and 
tho measure of damages, was thus stated by Oockhuvn^ m Frofit v* 
Knight:^ 

] (1879), 4 Can. 8. 0. K, 349 Act, p. 294, citing Rhiuara Yithnrani 

2 MilleU V. Van Hock Oo. (1921) 2 K. B v. Trimbak Amt.lokchfmd, AXH. 1927 
3(59, pp. 875, 376, 378. Bom. 5U«=103 10. 645, 

8 Melaohrino v, iVjokoll A Knight, capra, 5 For (’at*, in Frost v. Knight (1872), L. 
at p. 696, Bailhache, J.; Sec also K. 7 Ex. Ill, at 112X18; per Xord 
Ashmore i Sons v. C. 8. Oox A Oo. Esiier, M.K. in Both v. Taysen (1896), 
(1899) 1 Q. B. 443. 12 T.L.R. 2U (0 A.). 

4 See FoHOck and Ifulla, Sal© of Goods 6 (1872) L.R. 7Ex. 111. 
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if tm.f t)r«at l^ie intfimti^on at 

and await the time when the oontraot ia to he eiecated. and then hold the other 
party responsible for all the cousequenoes of nou'performauoe ; bat in that case 
he keeps the oontraot altte for the benefit of the other paity as well as his own ; 
he remaiiiB aabject to ell his own obligations and liabilities odor it, and «nabl«8 the 
othei- party not only to complete the eontraet, rf so advised, notwithstaodinu his 
preriona repudiation of it, bnt also to take advantage of auy sopervefiing oirontn« 
stance Which would jastify him in declining to complete it. On the other hand, 
Ihe promisee may, if he thinks proper, treat the lepudiation of the other party as a 
wTongfal pniing an end to the contract, and may at once bring his action iS on h 
breach ol it it; and in such action lie Will be entitleil to such damages as would 
have arisen from the non-performance of the contract at the appointed timo 
subject, however, to abatement in respect of any circumstances which may have 
afiforded him the means of mitigating his loss/’ 


In Boorman v. Nash^y the plaintiff, in November, 1825, sold 
goods to the defendant, deliverable in the months of February and 
March following. The defendant became bankrupt in January. The 
goods were tendered and not accepted at the dates fixed by the 
contract., and resold at a heavy loss. The loss would have been 
much smaller if the goods had been sold in January, on the buyer'i 
bankruptcy, Held, that the contract was not rescinded by the 
bankruptcy, that the assignees would have had the nght to adopt it, 
that the seller was not bound to resell before the time for delivery, 
and that the damages were to be calculated according to the market 
price at the dates fixed by the contract for performing the bargain. 


In PhiUpotts V. Emm^ there was a sale by merchants at 
Gloucester of a quantity of wheat deliverable at Birmingham as goon 
as vessels could be obtained The market began to fall and while 
the wheat was on its way the buyer intimated that he would not 
accept it. On arrival it was tendered to him and rejected. The 
time for ascertaining the damages for non acceptance was held to be 
the day on which the wheat was tendered. 

If the seller accepts the buyei’s repudiation as an immediate 
breach, he must act reasonably by way of miiiimising the loss caused 
thereby. Whether or not he acts reasonably is a question of fact^ 


But the seller is not bound to accept the buyer’s repudiation, 
even when it is obvious that the buyer cannot carry out the contract 
at the date fixed*. Thus in Tredegar Iron & Coal Co. v. Hatc^hornt 
where coal was sold only for export, deliverable during February, 
and the buyer, no shipping being procurable, repudiated the contract 
in that month, at which time the seller could have I'esold without 
loss, it was held by the Court of Appeal that the seller was not bound 
to minimise the buyer’s loss by accepting the repudiation in February, 
but might stand by his bargain ; and having resold in March at a loss 
of a shilling a ton might recover that deficiency. 


Where the time for performance is fixed by the contract but 
extended and another date substituted for it by the agreement of the 
patties, the substituted date must be taken as the date for ascertaining 


1 9, B. k C. 145; U K.R. 007; of. Cohen v. L.T. 628 (C.A.); 1 Com. Cub. 806; 12 

OBseim Nana G876) 1 Cdl 264. T^Jh.H. 211* 

2 (1839i 6 M. & W. 471S; 52 K.B. 802. 4 8e© as to this section 60. 

8 Per Mathew I in Both v. ^raysen. 78 8 11902) 18 716 tC.A,). 
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the measure of damage8\ It has been held under the Indian lew 
that an agreement to postpone performance tor an unspecified time 
operates as an extension for a reasonable time, and consequently the 
date to be taken must then be a date at which there appears to be a 
failure or refusal to perfom^ If the time has not been postponed by 
the agreement, the time fixed by the contract is still the date at 
which to ascertain the damages^. 

Where damages are payable in a foreign currency they are 
such a sum in Indian currency as will, at the rate of exchange 
prevailing at the date of default with respect to which the damages 
are fx) be assessed, but not at the time of judgment or award, produce 
the sum in foreign curi'ency^. Fluctuations in the rate of exchange 
therefore do not affect the parties. Similarly, if the buyer refuses to 
accept and the seller retains the goods, the buyer cannot be held 
responsible for any further loss should the market fall nor entitled to 
have the damages reduced if it rise8^ 

The following further illustrations may also be studied with 
advantage:— 

(1) There was a sale of 250 bales of manilla hemp, shipment to 
be made from port or ports in the Phi 111 pine Islands by sailor or 
sailors between May Ist and July 21 st. The sellers shipped hemp by 
a steamer in September, which would arrive at about the same date 
as a cargo shipped on a sailor between May and July, and on October 
27th declared it agains the contract. The buyers refused to accept the 
declaration and returned it, but on November 4th the sellers said that 
they could make no other. The date for assessing the damages was 
held to be November 4th", 

(2) In Leigh v. Paterson^ a quantity of tallow' wa.s sold to be 
delivered m all December. On the Ist October the seller announced 
that he would not deliver, but the buyer refused to accept his repudia¬ 
tion. The market price rose between the 1st October and Slat 
December. Held, that the day for ascertaining the damages was 
the 31st December, 

(3) In Jamal v. Mod a Dawood Sons & Co,,^ there was a sale 
of shares deliverable on 30th December. They were tendered on 
that day and rejected. Held, that the measure of damages is the 
difference between the contract value of the share,s and their market 


1 Seie sections 66 and 63 of the Indian 
Contract Act, 1872, 

2 Mohammad Habib Ullah v. Bird A Co. 
A.I.R. 1922 (P.O.) 178=(1921) 48 LA. 
176, 43 All 257=^63 LC. 689; Kidar 
Nath Behan Lai v. Shimbhn Nath- 
NanduMal, A.LK. 1927 Lah. 176=8 
Lah. 198«90LC, 812; Ooorla Mills 
V. Vallabhdas. A.I.B 1926 Bom. 647= 
94 I.C. 676. 

3 Mtdthaya Mamagaram v. Lekka Reddiar 
(1912) 37 Mad. 412=14 10. 256; 
NmrBingghrji fManUtaotnirhiX Oe. v. 
Rudttiatth&b Ahdultabeb Maji, A.IR. 
1924 Rom. 390. 

4 Barry t Van den Hnrk (1920) 2 K.H. 


709; l)i Perdinando v. Simon Smits & 
Oo. (1920) 8 K.B. 409, 414, 415, O.A. 

6 Jamal v. Moola Dawood Sons A Co., 
supra. OoUaterai oiroomstanoes will 
not alter the rale; Bolisetti Venkata- 
uarayana v. VekkiagaddnUkshimal 
Funnayya A.LR. 1928 Mad. 1232=^116 
1.0. 1342 cf. Mehr Ohand v. Jogal 
Kishoro^Giilab Singh, 86 L(^. 817. 

6 Ashmore A Sons v. 0. 8. Cot A Co. 
(1899) 1 G.B. 436. 

7 (1818) 8 Taunt. 640, 20 lUl 662; cf. 
Mackertioh *r. N</ho Ooomar Roy 41903^ 
80€al. 477. 

8 41916) 1 AA176, 
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value on that date. The fact that they were resold at an increased 
value subsequently i» irrelevant, 

(4) In B^*owtt V. MuIUt^ 500 tons of iron were sold in August 
to be delivered in about equal propoitioiis in September, October 
and November. Later in August the seller gave notice that he did 
not intend to deliver : the bujer demanded delivery in October of 
200 tons “as per contract/’ and on the 4^h December bought against 
the seller : Held, that the proper measure of damages was the diffe¬ 
rence between the market price and the contract price of one-third of 
500 tons on the 30th September, 31st October and 3()th November. 

(5) A, a stockbroker, closed the account of a client B prematu¬ 
rely and without instructions, instead of carrying it over to the next 
settlement as on the facts and the true construction of their agree¬ 
ment he ought to have done. B infoimed A that he insisted on the 
performance of the contract. Held, A cannot claim to have the 
damages assessed with reference to tlie price of I he stock at the 
date of closing the account, but B is entitled to claim damages assessml 
according to the price at the date fixed for performance^. 

(6) Buyer agreed to purchase from seller 200 shares in Heinze 
Tin, Limited, but he broke the coutra(‘t and refused to purchase the 
same inspite of seller’s notices last of which \\ as ilated 29th June, 
1937, when the market had fallen considerably. The shares, how'ever, 
were not resold until Oth September, 1937, as the sellers did not give 
instructions to their hrokers to sell them and no reasons were given 
why they waited so long. Held, that in order to .succeed the sellers 
had to show the market price at the date of the breach or at the date 
of sale effected as .soon as rea.sonably possible after the breach and 
that the presumption was that the sellers were holding the shares in 
the hojie of a rise, and hence the speculation was of the sellers and 
not of the buyers”. 

(7) In the case of a sale of a decree in w'hich the seller is not to 
have any right to proceed to execute the decree from the time of the 
transaction and the bu>er is given the liberty to take steps to realise 
the decree at his cost at any moment, it cannot be said that the 
agreement is subject to an implied condition that the decree should 
remain capable of execution; in other words it cannot be said that 
the parties regard that the terms are subject to any implied condition 
that the debtor should remain solvent. If therefore the. judgment- 
debetor becomes insolvent before the payment of the sale price and 
the formal execution of a deed of assignment in writing, it cannot be 
said that contract of sale becomes “impossible” and so void under 
section 56 (2) of the Act.^ 

As already noted, the seller has various remedies both against 
the goods and the buyer personally, and in many cases where 


1 (1ST 2) L. K. 7 Ex. 319 ; cf. Cooverjoo 
Bhojft V. Bajendi'A Nath (J909) 36 Oal. 
617«*21 C. 631 ; Bilasiram Thakurdasa 
T. Gubbay (1915) 43 Cal. 809=33 
I 0 23. 

2 Miohael v. Hart k Co. (1002) 1 K. R 
462, C’. A. There was a stigg;estioi» 
that the damages might bo fixed 


acootding to the highest price reached 
in the inlerval. 

3 Mohiii Bhasin Share Agency v. Khuda 
Baksh, A. LB. 1939 Lah, 260»164 
I. C. 43. 

4 VithaldasTishram v. Jagjivan Gordhan- 
das, A. I £B. 1939 Bom. 84=41 Bom« 
L. B. S3. 
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those retnediee exist he still has the option of availing himself of 
the remedy declared by this 8ection\ 

Mitigation dF damans. 

It is a recognised principle of law that a party to a contract 
entitled to any damage must not aggravate the damage by any unreaao 
nable conduct on his part; he must like a prudent man use ordinary 
and reasonable diligence to minimise the damage as much as possible; 
but no extraordinary duti»is are imposed on him. “The fundamental 
basis is thus compensation for pecuniary loss naturally flowing from 
the breach ; but this first principle is qualified by a second, which 
imposes on a plaintiff the duty of taking all reasonable steps to 
mitigate the loss coiivsequent on the breach, and debars him from 
claiming any j)art of the damage which is due to his neglect to take 
such steps; this second principle does not impose on the plaintiff an 
obligation to take any step which a rejisonable and prudent man 
would not ordinarily take in the course of his business. But when in 
the course of his business he hits taken a(dion arising out of the 
transaction, which action has diminished his loss, the effect in actual 
diminution of the loss he has suffered may be taken into account even 
though there was no duty on him to act.*^* 

Subsequent transactions may be taken into consideration in mitiga¬ 
tion of dnmago, hut siu’h transactions must arise out of the conse¬ 
quences of the breach and in the ordinary course of business (p. (>90) 
The more fact that the benefit of another contract has occurred in 
favour of the plaintiff (*wing to the default of the defendant is not 
enough.^ 

It was observed by the Privy Council in Jamal v. Moolln 
Dau'ood Sons, d’* (h.* “It is undoubted law that a plaintitF who sues 
for damages owes the dut> of taking all reasonable steps to mitigate 
the loss consequent upon the broach and cannot claim as damages any 
sum which is due to his own neglect. But the loss to be ascertniued 
is the loan at the date of the breach. If at that date the plaintiff 
could do something or did something which mitigated the damage, 
the defendant is entitled to the benefit of it. Stainforth y. LyaJV is 
an illustration of this. But the fact that by reason of the loss of the 
c.ontract which this defendant has failed to perform the plaintiff 
obtains the benefit of another contract which is of value to him does 
not entitle the defendant to the benefit of the later contract.” In 
Muhammad Hahibullah v. Bird dr CoJ in an action for damage 
for non-delivery of goods the fact that the buyer made a profit by 
supplying goods which he had in stock to his sub-purchaser was not 
taken into consideration. hxWertheimv. Chicoutim Pulp Co.^ it 

1 Seo Ooorla Mills V. Vallabhdass, A. I, Showell A Sons (191U) 87 L. J, Q. B. 

R. 1925 Bom. 547=94 I. V, 675-” 1106 where the law is discDJ-sed at 

(1925) 27 Bom. I». H. 1168. some length. 

2 »*er Lord Haldane, L. 0. m British 4 (1916) 481. A. 6 at p. 10=43 Cal 498 
Westinghouse Electrio etc. Co. v, at p. 502=-=31 I 0.949. 

Underground Electric By. Co. (1912) 6 (1830) 7 Bing. 169. 

A. C, 673 (689). 6 (l92l) 43 All 257 P, C. See also 

3 See Yates v. Whyte (1838) 7 L. J. 0, P, Damingo v. Be Souaa (1928) 50 All 

116 ; Jebson v. E. A W. India Bock Co. 695 ; Bamgopal v. Bhanji, 55 I A, 209. 

(J876)L. B. 10 a P.300; See Hill v. 7 (1911) A, C. 801. 
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was held that in case of late delivery the measure of damage in order 
to indemnify the purchaser is the difference between the market 
prices at the respective dates of due and actual delivery, but if the 
purchaser has resold the goods at a price in excess of that prevailing 
at the date of delivery he must, in estimating his damage, give 
credit therefor. The above case was distinguished in WilHam Bros, 
V. Agim^ which was case of non-delivery and not delayed delivery, 
where the sub-contract was not taken into consideration, in James 
Finlay <fe Co- v. N. Y. Kwik Toag^ it has been held that the buyer 
is not bound to enforce, for the purpose of mitigating the damages, 
contracts with his sub-purchasers (which he might legally do) if to do 
so, after he knew that his seller had committed a breach of contract 
(by giving a wrong date of shipment on the bill of lading) would 
seriously injure his commercial reputation. In that case the buyer 
could have enforced hi.s cotnracts with his sub-purchasers who were, 
under their contracts, bound to take the date of shipment as given 
on the bill of lading as conclusive and in that case there would 
have been no damage. But as the buyer knew that the date of 
shipment was wrongly given the adoption of that course would have 
ruined his credit in the business world. 

In Payzu Ltd. v. Saunders^ the buyer made default in payment 
of Ist instalment when due, whereupon the vSeller refused to deliver 
unless cash payments were made at the time of the order. The buyer 
refased this offer and the market having risen sued for damage for 
non-delivery. Held, the seller was wrong in imposing the condition 
but that the buyer should have accepted the goods to mitigate the 
loss and the buyer was entitled to recover sucJj loss which he would 
have suffered if he had accepted the goods. 

57 . Where the seller wrongfully neglects or 
refuses to deliver the goods to the buyer, the buyer may 
sue the seller for damages for non-delivery. 

This section is based on section 51 (1) of the English Act 
(Appendix A). Sub-soctioris (2) and (3) of that section are not repro¬ 
duced in the present Act, as sections 73 and 74 of the Indian Contract 
Act contain general provisions relating to the measure of damages 
on a breach of contract, w'hich are applicable to contract for the 
sale of goods in common with other contracts. 

Biiyer*8 remedies before delivery of the goods. 

The breach of contract for which the buyer may have to take 
action may arise from the seller’.s default in delivering the goods 
or from some defect in the goods tendered or delivered ; there may 
be a breach of the principal contract for the transfer of the property 
and delivery of pos.session, or of a condition or warranty either of 
quality or title. 

Where the property has not passed to the buyer, it is obvious 
that his remedy for the breach of the seller’s promise to deliver is the 
same as that which exists in all other cases of breach of contract. 


1 (!9U) A. C. 5P>, m, 
^ (1929) ] K. B. 400. 


3 (1919) 2K. B. 
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He may recover damagen for the breach, but has no special remedy 
growing out of the relation of seller and buyer. 

The buyer has obviously three remedies open to him in the case 
of wrongful non-delivery of the goods, viz (l) a suit for damage for 
non-delivery, this remedy being open to him in every case even when 
the property has passed to him*; (2) a suit for specific performance 
where the goods contracted to he sold and delivered are specific or 
ascertained*; (H) when the property in the goods has passed, a suit 
in detinue, trover, or conversion. Of course, in the last case the buyer 
must be entitled to the immediate possession of the goods. 

Measure of damages. 

The damages which the buyer may recover in an action under 
this section are in general the difference between the contract price 
and the market value of the goods at the time when the contract is 
broken,^ and are not increased or lessened by subsequent circum¬ 
stances^, and the same principles as govern assessment of damages 
under the previous section appl) under the present section also. The 
rule as to the market i)ri(*e, perhaps, is not always quite so satisfactory 
as it is in the case of the buyer’s refusal to accept, and may produce 
hardship in individual cases®, but it is the one adopted being considered 
convenient generally. 

The rule does not appply when there is repudiation of the con¬ 
tract before the time for delivery. The buyer may obtain only a 
nominal damage if there is no difference between the (*ontract price 
and the market price on the date or breach.® 

The rule as to the market ])rice is also inapplicable when the 
contract privides that the -damages are to be ascertained wdth 
reference to a price to be settled by a certain association.’ 

In the Sale of Goods Act there is nothing inconsistent with S. 
7.S of the Oontract Act and lienee it must be taken to apply. Section 
7.S makes it clear that damages for a breach of a contract must be 
based on the market pri(^e ruling at the date of the breach and since 
the stipulation that delivery should be given as and when the goods 
arrive in Madras amount to a contract for delivery on the date of 
their arrival in Madras breach shall be deemed to have been 
committed on that date.® 


1 Section 57 ; Barnet v. Javeri (1916) 2 
K. B. 890. 

2 Section 68. 

8 Barrow v. Arnaud, (1816) M Q. B. 604 ; 
70 R. B. 568 ; Janies Finlay v. Knik 
Hoo Tong (1929) 1 K. B. 400 ; Keshav- 
lal V. Diwan Chand, 47 Bom. 563 

4 Di Ferdinando Simon (1920) 3 K. B. 
409 ; Barry v. Van den Hnrk 2 (1920) 
2 K. B. 709. 

5 See Brady v. Oastlcr (1864) 8 H. & C. 
112, 140 R. R. 388; Hajee Tamail A 
Sons V. Wilson & Co. (1918) 41 Mad. 
769=:45 I. C. 942 cf. illnstration (a) to 
section 73 of the Indian Contract Act, 
nnder which be is entitled to recover 
the som by which the contract price 
falls short of the price for which the 
buyer might have obtained goods of 


like quality at the time when they 
ought to have been delivered. 

6 Millet V. Van Heek & Co. (1921) 2 K.B. 
369; Valpy v. Oakley (1851) 16 Q B. 
941 ; Taylor A Sons v. Bank of Athens 
(1922) 91 L.J.K.B. 776: no difference 
between the value at the time of ag- 
reed shipment and actual {shipment. 

7 See Lancaster v. Tamer A Co. (1924) 
2 K.B. 222 for contract o( London 
Corn Trade Association In PI. Bourg* 
lois, etc. (1920) 25 Com. Cas. 260; 
price for ascertainment of damage to 
be filed by arbitration; the buyer’s 
ordinary rights are not taken away. 

8 B. Muniswami Chetty A Co. (Firm) v. 
D. Mnniswami Chetty A Co. (Firm), 
A.IR. 1044 Mad, 418. 
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Where goods are paid for at the time of purchase and the 
seller fails to deliver them the purchaser is entitled to recover the 
purchase money with interest from the date when it was paid till 
judgment in the suit for damages filed by him. The purchaser would 
also be entitled to damages for breach of contract on the usual basis- 
the measure of damages being the diderence between the contract 
rate and the market rate prevailing at the date of the breach and 
not at the time of the trial*. 

For special damages see notes under section 61 infra^ 

Price pre-paid. 

Payment of the price, without a reservation of a right to 
damages, is not of itself a waiver of that right*. Where the price 
has been pre-paid, wholly or in part, but the goods not delivered, 
the buyer’s da)uages for non-delivery should be measured by the 
difference between the contract and the price on the date of the 
breach, though it may be argued that in such a ease the buyer has 
not got the money in his hand.s and cannot therefore go into the 
market and buy ; and in conformity with this argument it has been 
ruled at nisi prius that the buyer’s damages for non delivery should be 
measured by the difference ladween the contract price and the price 
ruling at the time of the tria)^ It has, liovvever, lieen ob.^erved that 
the better view appears to be that even ho the date to be taken is the 
date of the breach, and in addition to i‘e(‘overing the diffenmce 
between the market and contract price on that date, the buyer may 
also recover the price pre-paid with interest^ 

Goods not obtainable in the market. 

The exact sort of goods the buyer has contracted for may not 
be obtainable, but if it is reasonable for him to buy in similar goods 
he may charge the seller with the difference in ])rice^ Where no 
such substitute is available then, if there has been a contract to 
resell the goods, tlie ])rice at which that contract was made will he 
evidence of their value, and the buyer can recover the difference 
between that price and the price at wdiich he bought them from the 
d^aulting seller If there has been no such contract, tlie market 
value may be estimated by adding to the price of the goods at the 
place where they were purchased the costs and charges of getting 
them to their place of destination and the usual importer’s profits®. 
In Borries v. Hutchinson,^ where there w^as delay in delivering 

1 Bamoshwarrbs Poddar v. Paper Sales, 265. 269: Elhiiiger Afdieu (teJieUaehaflPt 

Ltd., Al.R. 1914 Horn, 21; Elhol v. v Armstioug (1874) L. B. « Q. B. 473, 

Hughes (1863) 3 F. A F. 387 not fol- 476 ; Monte Vide Oaa etc. Co. Olan 

lowod; Startup v. Oortazzi (1836), 2 Line Stesmer, (1921) 87 T. L. R. 866. 

Cr. M. A R. 105 approved. 6 O’Hanlan v. G. W. liy. Co. (1865) 6 

2 Clyde Bank Eng. Oo, v. Don .lose B. A 8. 4S4, 141 H R. 482 ; Cooverjee 

Cabtanda (1905) A. C. 6. Bhoja v. ttajondra Nath (1909) 86 Cal. 

3 Elliot V. Hughes (163) 3 F. A F. 387 ; 6l7™2 I. C. 831 ; rt. .Tagmohandass v. 

Shepherd V. Johnson (1802) 2East 211. NusHerwanp (1902) 26 Bom. 744; 

4 Chalrnors, Sale of Goods Act, lltb Patrick v. Russo Britisli Grain Export 

Edn . p. 134; Pollock and Mulla, Indian Co. (1927i 2 K. B. 585 ; See also t L. 

Hale of Goods Aot, p 800 ; Startup v, R. 26 Bom 235 ; Enc Country etc. Co. 

Cortazzi (1835), 2 Or. M, A B, 165. v. Carroll (1911) A. C. 105, 107; failure 

Ae to the buyer's right to recover to supply gas the cost (if procuring the 

interest; see section 61. same could be recovered. 

5 Hinde v Ljddell (1875), U R. 10 Q. B, T (1866) 18 q.R.NH, 446, 469, 
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caustic soda, an article not kept in stock, in assessing damages the 
value of the goods at the time when they ought to have been and at 
the time when they actually were delivered was taken into consi¬ 
deration. In Gi^ebert v. Nugenf the buyer was allowed compensa¬ 
tion for the loss of profit sustained by him and also damages he had 
to pay to his sub-purchaser on account of the failure of the seller to 
supply the goods, the seller having notice of such sub-sale. In Haji 
Ismail V. Wilson & Co? costs of procuring the goods from the most 
convenient market (sugar from Java) were allowed. In Hiroms 
Bi^ucks V. John and Peter,^ the measure of damages was with 
reference to the value of the goods at the time and place at which 
they ought to have been delivered. In Macauley v. Morgan^ there 
being no market at the place of delivery the market price of the 
nearest convenient place was taken. In Sharpe (fe Co. v. Noswa (b 
Co.® m case of nondelivery of goods of a particular shipment from 
Japan the buyer would act reasonably by purchasing on the spot 
and the pri(‘-e of vsu<di goods should be regarded in measuring damage. 
In Watts V. Mitsui & Co.^ market-price at the <lestination of the 
goods was taken. 

Sub-contract of buyer. 

It is an establislied principle of the law of damages that 
circumstances not arising naturally out of the transaction, but peculiar 
to the plaiutiir, will not betaken into consideration so as to enhance 
or to iliiiiinish the damages payable by the defendant. Such circums¬ 
tances are res inter alios acta. “It is well settled that in an action 
for non-delivery or Ti()n-ac(U'ptance ... .the law'does not take into 
aijcouiil in estimating the damages aii> thing that is accidental as 
between the plaintiff and the defendant, as, for instance, an inter¬ 
mediate coTitrac-t entered into wdih a third party for the purchase or 
sale of the goods’.” So, where the buyer used other goods to fulfil 
a .sub contract and thereby made a greater profit than if he had 
received delivery from the seller, the greater profit was not taken 
into account in an action against the seller*^. 

It wa.s observed in Finlay Co. v. Knllx Hoo Tong Handel 
Maatsehappif : 

“As a {(♦tneral lule suh-contiacis entprod into by a bnyor cannot bo nned to 
incrpRMe or minimize his damages, as the sub contracts are incidental matters with 
which the scllor had notlnng to do I tind that laid down in Hndocunocht v. 

which was attinnod in Willmm ih v .This Oonrt in .SVrt/<»» v. Uoyle 4 

applied tho same pnnciple, that unless thoseliiT contemplates thcpossihili- 
ty of a sub contiact oiulpr w'lm*!i a plnim may be made on the buyer, the snb- 
coniraet must be disregarded for the purpose either of increasing or diminishing the 
damages. This was one of the many instanoes in English law where thti measure 
of damage di<l not give the real loss suffered by the party. 


1 (1885) 15 Q.B.D.86. 

2 (1918) 41 Mad. 709. 8 

8 (1905) A.O. 576, 524. 

4 (1925) 2 LB. 1. 

6 (1917) 2K.B 814, 

6 (1917) A.C. 227. 

7 Fer Lord Ksher, M R. in Hodocannchi 9 
V. Milburn, (1886) 18 Q.B.D. 67 ap¬ 
proved in Williatna v. Agius (1914) A. 10 
C, 610; See also Grebert Borgina v, 11 


Nugent (1885) 16 Q.B.D. 85, 90. 

BheiJth Mohammad'V Bird (1921), 37 
T L.R 405 (r (!.). Had the seller sup¬ 
plied the goods, tho bu>er would have 
made the profit he claimeil and had 
the other goods as well. 

(1929) I K.B 400, C A., at p. 411, Scrut- 
ton L J. 

Supra. 

(1920) 2 K.B. II (breach of warranty). 
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The same rule applies where the seller knows generally that 
the buyer requires the goods for re-sale^ As regards claim (or 
special damages, notes under section 61 of the Act may be consulted. 
In Horne v. Midland Ry, Go} it was held that knowledge of a sub¬ 
contract does not necessarily import knowledge of all its terms. The 
view that the defendant company was put on enquiry as to the nature 
of the sub-contract was not accepted by the majority. In Hall v. 
Pim^ it was held that the material date of ascertaining what was in 
the contemplation of the parties was the date when the contract was 
made and not the date when the goods were appropriated to the 
contract. There the seller knew that the goods might be passed on 
by way of subsale if the buyer did not choose to keep them for him¬ 
self ; on failure by the seller to deliver the buyer is entitled to recover 
the loss of profit, though the buyer is under an obligation, on failure 
by the seller, to buy similar goods from the market to fulfil his con¬ 
tract. In Patrick v. Russo Br. Grain 6V/., where at the time of 
seller’s default there was no market for the goods, it was held that 
the buyer was entitled to recover the difference between the con¬ 
tract price and the price, at which the buyer resold them. 

Where there is a chain of sellers and buyers the damages are 
ascertained between the last buyer and seller would probably, without 
further litigation, form the measure of damage to be recovered all 
along the chain*. 

Delay in delivery. 

In the case of delay in didivery also, the pviwa fake rule is 
that the damage is the difference between “the value of the article 
contracted for at the time when it ought to have been and the time 
when it actually was delivered®.” In Weriheim v. Chicoutimi Pulp 
Co\ where delivery was delayed, the Privy Pomicil were of opinion 
that the v^ue of the goods at tlie time of actual delivery was (he 
price at which the buyer had resold the goods, that being their value 
to him, and as this price was much higher than tlie market price at 
the time of delivery, the buyer's damages were held to be the diffe¬ 
rence between the resale price and the market price at the time 
appointed for delivery, and not the difference between the latter 
price and the market price at the time of actual delivery. It was 
observed; 

“(It he dae& not get hie goode h«) «hoald receive by way o( damages enough 
to enable hjTD to buy aimilar go()d,s 111 the open market. Similarly, when thei deli¬ 
very of goods purchased is delayed, the goods are prebiiined to tiave been at the 
time they should have been delivered worth to the purchasei what he could then 
sell them for, or by others like them for, in the open market, and whem they are 
in fact delivered they are similarly piesuincd to be, lor the same roason, worth to 
the purchaser what he could then sell for 111 that market, but if in fact the purchas¬ 
er, when he obtains possession of the goods, sells them at a price greatly in advance 
of thetheu market value, that presumptionic rebutted and theieal value of the goods 
to him IS proved by the very fact of this sale to be more than market value, and 
the loss he sustains mu,*<t be measured by that price, unless he is, against all justice, 


1 Thol V, Heudeivon (I 88 I) flQ.B,D. 457 . 6 Elbinger Action Gesellschaft v. Anns* 

2 LR. 8 C.P. lai. troug (1874), L.R 9 Q H. 473, at p. 477, 

3 33 Com. cas. 324 HX. per Blackburn J. cf. Illustration (. 9 ) to 

4 (1927) 2 K.B. 536. section 73. 

5 Hope Prudhomme & Co. v. Hamel, 108 7 (1911) A.C. 301; 80 L.J.P.C. 91. 
l.C. 307 P.O. 
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to be permitted to make a profit by the breach of oontraGt, compensated fur a 
loss he never enffered, and be put, as far as money can do it, not m the same posi¬ 
tion m which he would have been if the contract had been peiformed, but in a much 
better position.*' 

Although this case was distinguished in Williams v. Agim^ 
and Slater v. Hoyle^ from cases of iion-delivery, yet it is difficult to 
reconcile it with the principle oi Rodacanachi v. Milbunr^^ according 
to which the resale price should have been regarded as an immaterial 
factor; and Court of Appeal in Slater v. Hoyle was evidently of 
opinion obiter that the decision was a wrong one\ 

“It is the general intention of tlie law that, in giving damages 
for breach of contract, the party complaining should, so far as it 
can be done by money, be placed in the same position as he would 
have been in, if the contract had been performed,’’ and the rule as to 
market price “is intended to secure only an indemnity” to the 
purchaser. “The market value is taken because it is presumed to be 
the true value of the goods to the purchaser.” 

The rule stated above must, however, bo taken as only applying 
to cases of late delivery. “When there is no delivery of the goods 
the position is (|niie a different one. The buyer never gets them, 
and he is entitled to be put in the position in winch he would have 
stood if he had got them at the due date. That position is the 
position of a man who has goods at the market price of the day and, 
barring special circumstances, the defaulting seller is neither mulct 
in damages for the extra profit which the buyer would have got 
owing to a forward resale at over the market price ((rreat Wet^fern 
Railway Go. v. Rechnayne") nor can he take benefit of the fact that 
the buyer has made a forward resale at under the market price®.” 

The time for delivery may have been extende<l at the seller’s 
rerpiest. It that case the extended time or a reasonable time there¬ 
after will be taken as the contract t;me^ In the case of instalment 
contracts the damages must prirna facie be calculated with reference 
to the market price at the time for the delivery of each instalment^ 

Where the seller delivers the goods later than the contract 
time and the buyer accepts them, the measure of damages is prirna 
facie the dilferenee between the value which the goods would have 
had at the place of delivery if they had been delivered in due time, 
and the value which they had at that place when they were deli¬ 
vered®. 

The rule for the calculation of damages by the market price at 
the (late of delivery does not apply where the parties in their contract 


1 (1914) A.C. 610; 83 LJ.K.H. 715. 

2 (1920) 2 K B. 11; 89 L.J.K.H. 401 (C.A ) 

3 {1886) 18 Q.H.l). 67. 

4 Bee Bonjamiu on Sale, 7th Edii, page 
1008. 

6 (1865) L.It 1 C P. 329. 

6 Williams Bros. v. Ed. T. Agnis Ltd. 
(1914) A.C. 610. 622-623 per Lord 
Dunedin; cf. Muhammsd Habib"Dllah 
V. Bird & Co. (1921) L.B. 48 lA. 175 
== ALE. 1922 (P.C.) 178 ==63 I.C. 289 
-48 All 267. 


7 Ogle V. Earl Vane (1868), L.B. 3 
272 ; Wilson v London k ftlovo Oojl 
(1897) 14 T L.B 15; Hieltmau v. Haynes 
(1875) L B. 10 0 P. 598; Kidar Nath v. 
Shimbhu (1927) 8 Lab. 198; Macaulay 
V. Morgan (192,5) 2 LB. 1 ; non-<l(divoty 
when no time was fixed for delivery 

8 Brown v. Muller (1872) L.B. 7 Exc'i. 
319; Boper v. Johnson (1873) l^.U. H 
C.P. 167. 

9 Halsbury, Laws of England, 2iulEdo, 
Vol. XXIX, p. 198. 
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may have provided that in case of breach certain agreed damages 
should be paid by the party in default. 

58. Subject to the provisions of Chapter II of the 
Specific Relief Act, 1877, in any suit for breach of con- 
tiact to deliver specific or ascertained goods, the Court 
may, if it thinks fit, on the application of the plaintiff, 
by its decree direct that the contract shall be performed 
specifically, without giving the defendant the option of 
retaining the goods on payment of damages. The decree 
may be unconditional, or upon such terms and conditions 
as to damages, payment of the price or otherwise, as the 
court may deem just, and the application of the plaintiff 
may be made at any time before the decree. 

This section is based on section 52 of the Englisli Act, (Appendix 
A), As the principles relating to specific relief in India are contained 
in- the Specific Eelief Act, 1877, the provisions of this section are 
expressly made subject to that Act, 

Specific performance. 

This section applies to all cases whcie the goods are specific oi 
ascertained whether the property therein has passed to the imyer (»r 
not, but unless the goods are specific or ascertained there can he no 
decree of specific performance^. The section provides a remedy for 
the buyer, and gives no correlative right to the seller: it is therefore 
only on the ajiplication of the bn\er, when suing as plaintiff, that the 
contract of sale can be enforced siiecifically^. 

“Specific ” as defined in section 2 (14) of the Act means ‘goods 
identified and agreed upon at the time a contract of sale is made’ : 
while “ascertained’* means “identified in accordance with the agree¬ 
ment after the time a contract of sale is made^.” 

The rationole of specific perforinance is the inadequacy of the 
remedy of damages and the practical imiiossihiJity of fixing damages. 
The jurisdiction to grant specific performance is entirely discretionary, 
and the court is not bound to grant siirh lelicf merely because it is 
lawful to do so : but the discretion of the court is not arbitrary but 
shoiihl be sound and reasonable, guided by judieiu] principles and 
capable of correction by a f’ourl of Appeal.’ Sections 10 and 11 of 
the Specific Eelief Act, 1877, deal with tlio mode of recovciing 
possession of movable pro]>ertv, and the cases in which the courts 
may compel a party specifically to dediver any particular article of 
movable property to the iierson entitlml to its immediate possession. 
In accordance with the principles underlying sub-sections (b) and (c) 

1 Dunlop Pneuamtio Tyre Co, v. New L.J. K.H. 585. 

Gnrage & Motor Co. (1915) A C 79, 3 In He Wait, »upra. 

H.L. 4 Ibia. 

2 Jouew V. TunltorviUo, (1909) 2 ('h, 440, 5 Wee Kcctton 22, Hpooifio Relief Act, 

»»t p 445. 1877. See also Cohen v. Rocho (1927) 

In re Wait, (1927) 1 Ch. 006: Thames 1 K. B. 169 (DeHnito finding) 

Rack Co. V. Knowles & Co. (X918) 88 
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of 8ectioR 11 of the Specific Belief Act, the eeller may be ordered te 
(Wiver specific or ascertained gootls to the buyer to whom the property 
has passed pursuant to the contract for sale, when compensation in 
money would not afford the buyer adequate relief for the loss of the 
goods claimed, or when it would be extremely difficult to ascertain 
the actual damage caused by their loss.^ In ordinary (mmmercial 
contracts neither of these conditions is usually fulfilled, and, indeed, 
the statutory presumption is that the breach of a contract to transfer 
movable property can be adequately relieved by pecuniary compensa¬ 
tion, The buyer must show that it is a case wit ere damages are not 
an adequate remedy*'^. Gtenerally it is only in the case of chattels of 
a peculiar character having a pecuUa,n affectionia or special value to 
the buyer^ or which are rare^ not easily or generally available in 
the market'' so that the money compensation if granted cannot put 
the vendee with respect to such chattel in the same position in which 
he would have been if he had obtained possession of the chattel, 
that the courts grant such relief. 

Illustration to section 12 of the Specific Relief Act provides 
that a contract to sell raiUvav .shares of a particular description may 
be specitically erifonunl, for the shares are limited in number and not 
always to be had in the market But the same principle does not 
apply to sales of Oovernmont securities which are always available 
in the market®. In Dominion Co v. Dominion Iron Steel Co^ 
specific fierformance was refused of a contract to supply coal of a 
.specified quality whicli might be obtained elsewdiere. In Bharat v. 
Miaarali^ specific performaiu'e was refuseil of a contract to deliver 
certain limids of butlaloes, <here being nothing remarkalde about them. 

A suit for specific [lerfonnuiK e wull bar a subsequent suit for 
damages and rice rer,^n^. 

The mere fact that the buyer inu\ have paid the contract price 
in ailvance, and the seller has subsequently gone bankrupt, does 
not bring the case within the section, i’he buyer who gives credit 
to the seller is in no better poi-ition than the seller who gives credit 
to the buyer*®. 

The section provides that the defendant may be compelled to 
perform the contract specifically, although he may be willing to pay 
damages for the breach of it**. That is to say, the seller cannot 
purchase the right to commit a breach of the contract of sale on pay¬ 
ment of w^ages. The buyer can claim specific performance and also 
damages for detention of the goods until delivery**. 

1 Bee illafttrfttion o( clause {<•), section 7 1909 AC. 293. 

n of the Bpecilic Belief Act, 1877 8 {1916) 20 O.W.N. 1020 See also Cohen 

2 Specific Behcf Act. .section 11 ; ijeetjon v, Itoche {1927) I.K U 169; Bale of 
12, Explanation , Whitoley v Hilt furniture of no special value; specific 
{1918) 2 K. H. 809, at p. 819. 0. A.; performance refused. 

Oohen V Roche, supra. 9 See Callianiji v. Narsi, 19 Bom, 764 : 

3 Olaringbuilcl v (lurtes, 21 Ij.J.Oh. 541 the couil; awarded damages instead of 

4 Faleke v. Oray, 4 Brew 458; Donnell speeifically enforcing the contract. 

V. Bennett, 22 Vh. 1). 8B5. 10 In re Wait, supra. 

5 Outt V. Butter, I P.W. 570; Hawkins v, 11 cf. .section 20, Specific Relief Act, 1877. 

HaUby, 4 Oh 100; Paine v. Hutchinson, 12 Bee Hullen k Leal(e*8 Precedents of 
3 Oh. 888. Pleading, 7th Edn„ p. 220. 

6 See Be BcUawabacher, 98 L.T. 127. 
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(1) In Behnke v. Bede Shipping Co./ specific performance of a 
contract for the sale of a steamship was ordered. She was of peculiar 
and practically unique value to the plaintiff. She was cheap being 
old, but her engines and boilers were practically new and such as to 
satisfy the German regulations and enable the plaintiff, a German 
shipowner, to have her at once put up on the German register. 

(2) In James Jones & Sons Ltd, v. Earl of TanJcerville^ there 
was a sale of the timber on the seller’s land, the buyers to cut it 
and have leave to saw it up on the seller’s land. After a certain 
amount had been cut the seller repudiated the contract and forcibly 
prevented the buyer’s from cutting or removing any more. The court 
gave the buyei's relief by way of specific performance and granted an 
injunction against the seller, restraining him from further interfering 
with the buyers. 

(3) In Thames SacJc & Bag Co. v. Knou'les^ there was a 
contract for the sale of ten bales of he.S8ian bags and the seller merely 
delivered an invoice giving the marks and numbers of the bales as 
“10‘30 ex 6762A>80b‘’, Held, that the buyer was not entitled to 
specific performance as the goods were not “ascertained”. ^^Ascer¬ 
tained means that the indivi<luality of the goods must in some way be 
found out, and when it is then the goods have been ascertained.’’ 

The Act not concerned with equitable rights. 

The Act IS not concerned with equitable rights, altliough it 
may seem that its provisions must be complete and extdusive state¬ 
ments of the legal relations both in law and equity, since it deals 
with the rights and obligations of the seller and buyer under the 
contract of sale very caiefullly. This, however, is not the c.ase^ 

*59. (1) Where there is a breach of warranty by 
the seller or where the buyer elects or is compelled to 
treat any breach of a condition on the part of the seller 
as a breach of warranty, the buyer is not by reason only 
of such breach of warranty entitled to reject the goods ; 
but he may— 

(a) set up against the seller the breach of warranty 
in diminution or extinction of the price ; or 

(b) sue the seller for damages for breach of 
warranty. 

(2) The fact that a buver has set up a breach of 
warranty in diminution or extinction of the price does 
not prevent him from suing for the same breach of 
warranty if he has suffered further damage. 

1 (1927) 1 X 6.649. * Analofom law. 

2 (1909) 2 Oh. 440. Sob-sections (1) and (4) of section 

S (1919). 88 L. I E. B. 585. 58 of the English Sale of Goods Act, 

4 See In re Wait, sapra, pp, 685—686. 1898, 
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Sec. 191 


Remeiti^ lor breach of warranty. 

A Varanty’ is a stipulation collateral to the main purpose of 
the contract, the breach of which gives rise to a claim for damages 
but not to a right to reject the goods and treat the contract as 
repudiatcd^ The buyer is not, by reason of a breach of warranty, 
entitled to reject the goods; he may set up against the seller the 
breach of warranty “indiminution or extinction of the price*. A 
‘condition^ is a stipulation essential to the main purpose of the 
contract, the breach of which gives rise to a right to treat the 
contract as repudiated^ Whether stipulation in a contract of sale 
is a condition or a warranty depends in each case on the construction 
of the contract\ Sectjoii 18, ante, lays down the circumstances in 
which a condition may be treated as warranty. 

Tn the present section the distinction between “condition” and 
“warranty” has been maintained. It appears from the definition of 
warranty that a breach of it gives rise to a claim for damages only 
on the pari of the buyer, as he has not the right to reject the goods 
and treat the contract as repudiated. Similarly, from section 18 
it is clear that even in the case of a breach of condition, if the 
buyer .has accepted the goods or in the case of entire contracts, 
part of tlieiii, either voluntarily, or acting in such a way as to 
preclude himself from exercising his right to reject them, his 
remedy is to set up a claim for damages as if the breach of the 
<‘oiiditioii was a brea^di of vvaiT.uity. The same iioMs goods where 
the contract is for specitir goods the pniperty in which has passed to 
the buyer. t)f course, Ihts rule is subject to any term of the contract, 
expressed or implied to treat such a breach as a breach of condition 
resulting in the repudiation of contract and not merely as a breach 
of warranty. A buyeV may also treat the breach of any condition to 
be fulfilled by the seller as a breach of warranty on]y^ 

Where, liow^ever, a stifuilation which might ordinarily be 
trealed as a warranty is fraudulently made, if may be a ground for 
rescinding the contract and ietiirning the goods.® Tins conclusion 
is also pointed out by the words “by reason only of such breach 
of warranty” in sub-section (1) 

When the linyer has accepted the good.s his only remedy is 
to claim damages for breach of warranty. If there has been a 
breach of any condition, by acc.eptance the buyer treats the breach 
of the condition as a breach of warranty. 

The soctioM is declaratory of the common law and enables the 
buyer to set up the breach of warranty as a ])lea for reduction 
or extinction of the price in answer to a suit by the seller’. Tliis is 
a remedy available by way of defence. Where a buyer elects or is 


1 Section 12 (3), ante. 

2 Ghttlam Mohammad v. (jrauver, 42 P. 
h. R. 171 

3 Section 12 (2b ante. 

4 Section 12 (4), ante. 

5 Section 13 (1) ante. 

6 0orapert» v. Benton (18S9) 1 Or. and 
M. 207, 209; Ciarke v. Bicksmi (1358) 
E.B. and E. 148,113 R R. 588 ; Hold»- 


worth V. City of QIawgow Bank (1880) 
5 App. Oas. 817. 32.3, 828. 

7 Basten v. Butter (1806) 7 Ea»t. 479; 
Street v, Blay (1831) 2 B. and Ad. 456; 
Monde] v. Steel (1841) 8 M and W. 858, 
68 R,R. 890; Poulton v. LatUinore 
(1829)9 B.andC. 269, 82 E.B. 6T3 
(extinotiun of price), 
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compelled to treat a breach of a condition as a breach of warranty, 
he may counter claim in that case also for damages in the seller^s 
action for the price*. The buyer may also sue the seller for damages 
for breach of warranty. Thus, if the damages exceed the amount 
of the price he may either counter claim for the excess, or bring an 
independent action in respect of it, or he may, in all cases, pay the 
price and bring a distinct action for any damage sustained by reason 
of the seller’s breach*. The right of action is not excluded by a 
provision in the contract that the buyer shall pay in cash after 
inspection of the goods on their arrival.^ 

The buyer has an alternative right to set up the breach of 
warranty for the above purposes ; but he is not bound to take this 
course in a suit for price. He may bring a separate suit in respect 
of damage suffered without taking any defence in the suit for price.^ 
No notice of defence is required*. The buyer can set up the breacli 
in respect of the price of the same goods or goods covered by the 
same contract®. 

If the buyer wrongfully rejects the goods and repudiates the 
contract, he cannot set up a breach of warranty in reduction of the 
damages when sued for non-acceptance*. It was lield by the Madras 
High Court in Nannter v Rayala lye/ that the buyer having 
requdiated the contract on the ground that ihe goods were not 
tendered within the time agreed could not afterwards plead non¬ 
liability on the ground that the goods were not of the contract 
quality. 

Suit for damage. 

The buyer can always bring an action for damage when there 
ha.s been a breach of wai'ranty, unless he has expressly or impliedly 
waived the brea<di<^ If the warranty was given fraudulently then the 
buyer on coming to know" of it can rescind the contract, unless resci¬ 
ssion is not pOvSsible under the circumstances of the ca.se. 

Further damage. 

The buyer by setting up the breach of warranty against the 
price doe.s not lo.se his right to claim further damage thi^t he may 

1 Khoyee * Co. (ior4mi Wuodroffe & 8 I.L.K. (1926) 49 Mad 78t, following 
Co., A.I.lt 1937 Mad. 40~I.L.R. 1937 Biaithwaito v Foieign Hardwood (Jo., 
Mad. 479 = 166 I.C. 313, supra; whicli tlio fourt (uotHidtsred to 

^ V. Hodges (1871) L.tt. 6 Q H. bo still good law iobpite of the deci- 

687; Amios \. Jal (1923) 25 Bom. L.K sum of the Bouse of Lords in Brilmh 

778: wliere the hirer was allowed da- Bonningtons v. N. W. Oaohar Tea Oo 
mages for breach of warranty and tho (1923) A.(\ 48. at p 70. Hen. hewevor, 

owner was ontitled to damages for OhalmciH, Rale of Hoods Act, 10th Edn.,' 

breach on the part of the hirer. p. 90 f (n) (s); see also Taylor v. Oakes 

3 Khau V. Duche (1905) 10 Horn Ca.s. 87. (1922) 6 T L R. 349, on appeal, ibid, at 

4 Davis V. Hodges (1871) L.R 6 Q.H. p. 517; Steel IlroUiers v. Dayal (1923) 

^ 697,689. 25 Bom. L.H. 1063. 

6 SeeBnghtv. Rogers (1917) I.E.B. 917. 9 See Poalton v, Uttimoro (1829) 9 a 

6 Bow McLachlan A Co. v. 8 . Oaraosau & 0. 269; Hasten v. Batter (1806) 7 

(19{)9) A.O. 597. East. 479 , 

7 Bwthwaite v. Foreign Hardwood Oo. 10 Clarke v. Bickeun (1858) B.B. &E. 148; 

(1^6) 2 K.B. 543, 569, O.A. As to the Hoiildswuitli v. City of (ilasgow Bank 

selloi *8 liability for fraud to a third (1880) 5 AC. at p. siS; sale of shares 

2 caused by the fraudulent mierepresenta- 

. tioM pf directors. 
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have suetamed. In Mmidel v. SteeV" the buyei* in an action for 
price of a ship which was not built in terms of the contract set up 
the defence of the breach of warranty (which was the difference in 
the value of the ship as she was and what it would have been if 
completed in terms of the contract). The buyer thereafter brought 
a separate suit for damages caused for not being able to use the vessel 
and for effecting Huljseqiient necessary repairs. It was held that 
the suit was maintainable^. But the damages resulting from one and 
the same cause of action must be assessed and recovered once 
for all^. 

Measure of damages. 

The provisions of section 53 of the English Act relating to the 
measure of damuges are omitted from the present section also, as 
sections 73 and 74 of the Indian Contract Act contain general 
provision.s as to the measure of damages on a breach of contract 
which apply to contracts for the sale of goods equally with other 
contracts. Sub-Sections (2) and (3) of section 53 of the English Act 
laying down the rules, aie as follows:— 

“(2) The nu*a.sare of daiiiaKos tor breach of warranty is the PKtimated Iohk 
directly and naturally resulting in the ordinary course of events, Irom the breach 
of warranty, 

(B) To the ca.so ot breach of warranty of qnality .such lo8.s ih prtma facte the 
differencd between the value of the goods at the time of delivery to the buyer and 
(lie value th(\y would have had it they aiihwered to the wananty.” 

It has been held in Khaliquszaman v. A.H, Parakh^ that in 
respect of a claim for breach of warranty under S. 50 (1) of the Act, 
the measure of damages is not the full consideration that has jiassed 
from the deframled party ; it is only the ditierence between the 
actual value of the property and its value if the property had been 
what it was presented to be. 

Warranty of title. 

When there is a breach ol warranty of title and the buyer is 
deprived of the thing brought he can recover the price if paid and 
can also ask for damages (uiused thereby. If the buyei is made 
liable to a third person for dealing with his goods the seller is bound 
to mileinuify the buyer. In Hou'land v. Dicalt the buyer of a motor 
car was dispossessed by the true owner after using it for some time. 
Held, he wes entitled to recover the full price; the contract was 
not for the use of the car but for lawful possession of it. 

Warranty of quality. 

The general rule as to the measure of damages for a breach of 
warranty is the same as the lirst branch of the rule in the leading 
case of Hadley v. Baxendale on which section 73 of the Indian 
Contract Act is founded. This rule excludes the element of the 


1 (1841) 8 M. & W. 858. Q.B.B. 14J, 147; Congner v. Boot 

2 See Bigge v. Burbridge (1840) 16 M. & (1928) 2 K.B. 836. 

W. 698 4 A.LR. 1939 Oudh 186=^180 I.C. 879. 

g 8ee Bransden v. Humphrey (1884) 14 5 (1923) 2 ELB. 500. 
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defend«fcnts^s knowledge, his liability depending, not upon the state 
of his knowledge, but upon the facts of the case/ 

If the contract is discharged by the breach then the buyer has 
his remedy as for a breach of contract for non-performance, If the 
contract is not discharged then the measure of damage is the 
estimated loss directly or naturally resulting in the ordinary course 
of events from such broach, and such loss is prima facie the diffe¬ 
rence between the value of the goods at the time of delivery to the 
buyer and the value they would have had if they answered to the 
warranty*. 

In Dingle v. Hare^^ where twenty tons of super phosphates were 
sold ot live guineas a ton, guaranteed to contain 30 per cent, of 
phosphate of lime, it was held that the jury had properly allowed the 
purchaser the difference between the value of the article delivered 
and that of the article as warranted, that is to say, tlie difference 
between live and two guineas a ton. Ami in Joim v. the same 

rule was applied to a sale of manila hemp, and the plaintiff rec.overed 
as damages £756, although by reason of a rise in the market the 
inferior hemp sold for nearly as much as the price given in the 
original sale. 

The contract price, or the special value of the goods to the 
buyer, is not to be consnlered in fixing the amount of damages, and 
consequently sub-contracts of which the seller had no notice must be 
disregarded whether for the purpose of increasing or diminishing the 
damages^ Again, though tlie general rule is that the date at which 
the tliffereiice between the two values is to be (ixed is the date of 
delivery, circumstances may exist wlncdi render it neces.sary to take 
a later date. Thus in Loder v. KekuJe, supra, the buyer bad contract¬ 
ed for “iiussian prime Ukraine Y. C.” tallow, and had paid in advance 
for it. The tallow was found on delivery to be of inferior quality, so 
that the amount of the damages ought to have been fixed with 
reference to the market price on that da}. The bii}er, however, did 
not resell the tallow till some time alterwards, when the^ market price 
had fallen, but the court being of opinion that the delay wUvS duo to 
the conduct of the seller, and the jur} having found that the buyer 
had resold the tallow as soon a.s he reasonably could, the buyer 
recovered as damages the difference between the market value of 
tallow according to the contrac’t at tlie date of the breach ami the 
price subsequently obtained on the resale of the tallow delivered. 

In Ashworth v. 11V/// an orchid was sold warranted as awhile 
orcliid for <£20: but when it flowered two years later it turned out to 


1 Ho<<lock V. Nioholson (1904) 1KB 725, B. 31 O.A.; Taylor v. Bank of Athous 

alp. 796; Uandall v. Nowflon (1877) 2 (1022) 27 Com Caw. 142; Pinnook v. 

Q.B.D. 102 (JA.; Wilson v. Dunvillo Kewm (1923) 1 K.B. 690, at p. 697. 
(1879) 6>3j.K.Ir. 210; Davis v. Miller 2 See Aahwortli v. Wells (1898) 78 L.T 
(1801) lOh T.lt. 286; HoUlen v. Hostoek 136. 

(1902) 60 W.U 323, C.A.; Piost v. 3 (1859) 7 C.B. (N.S.) 145; 29 L.J.O.P. 
Ayleshory Dairy Oo. (1905) 1 K.B, 608, 143; 121 K K. 424. 

(J.A.; Jackson v Waibou (1909) 2 KB. 4 (1868), L.U. 3 Q.B. 197; 37 L J.Q.B. 89. 
193 0 A : British Westinghonse (Jo. v. 5 Luder v. Kokule (1857) 3 t).B.N.8. 128, 
Undergrottiul Kleotnc Co. (1912) A.O. 139-140, 111 li.Jl. 576; Slater v. 

670 ilh .; Oeddlmg v. Marsh (19201 1 Hoyle and Smith (1920) 2 K.B, 11 O.A. 

KB. 688; Slater V, Hoyle (1920) 2 K. 6 (1898) 78 L.T 136, C.A. 
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be a common purple orchid of no value. A white orchid was worth 
at least £50, but before it flowered buyers would not be willing to 
give more than £20 for it. It was held by the Court of Appeal that 
in these ciroumstanoes the date to be considered was the date at 
which it flowered, and not the date at which it was delivered, and 
the damages were £50, not £20 

The value of goods as warranted is their intrinsic value, and not 
any special value which ihey may have to the buyer. To apply the 
latter standard would enable the buyer to recover special damages 
without having brought to the seller’s knowledge the particular 
circumstances which may give to the goods their special value. But 
special circumstances, such as a sub-.sale known to the seller, and the 
absen(*e of a market, may give the goods an exceptional value.* Thus 
in Hamilton v, ifngill^ wliere the plaintiffs bought from the defendant 
No. 1 iron c. f. i. to Philadelphia at £65s a ton, and resold it at £t>. 
IDs., and the iron delivered was No. 2 iron, and wa.s rejoctijd by the 
sub-buyer, and then sold by the plaintiffs for £975, it was lield that 
the plaintiffs in an action for breach of warranty, could recover the 
difference between £975 and the snh-.sale price, and not only the 
difference between £975 ami the sub-sale price, a.s the seller had 
knowledge that the iron was bought to enable the plixintiffs to accept 
the sub-buyer’s offer. 

Other warranties. 

Ill the (‘ase of other warranties, the general rule governing the 
uieasure of damages for the breach is lai<l down in sub-section (2) of 
.section 59 of the English Act, and is the same as in section 79 of the 
Indian (Contract Act. The rule is that the measureof damages for 
breach of waiianty is the estimated loss directly and naturally result¬ 
ing ni the ordinary course of events from the breach of warranty. 

In Mulleit v. Mamn,^ the plaintiff, a farmer, placed with other 
(‘/attic a cow bought from the defendant, which was fraudulently 
warranted to be sound although known by the seller to be affected 
with an infectious disease. He was held entitled to recover as 
damages the value of such of his own cattle as had died from the 
disease commuriicated to them by the infected aiumal, as the plaintiff 
had a right to rely upon the represeutatiou that the cow was aouiid, 
and the direct result of such reliance would be that he would place 
her with other cows ; and the court refused to reduce the damages to 
the value of the cow bought. The ('ase Hill v. Balh^ was distin¬ 
guished on the ground that in this latter case there had been simply 
the sale of a horse which happened to bo gla.ndered, without any 
misrepresentaliou or warranty to induce the buyer to put the horse in 
the same stable with others. 


1 Kf'O Beiijununon Halo, 7th Kdn., p. lOfi was nut frandulent, Smith v. Ctreeii 

2 (188 i), 12 18G. cf Slater v. (1875), L.U I.C.P. 95; 4£ L..7.C P. 28; 

Hoylo, supra, in whieli a Hub-oontraet It makes uo difference wliethor the 

»d whndi the seller had no notioo was warranty i« false to the knowledge of 

disregarded. seller or not. 

3 L.a I C.P. 659; 36 h.J.C.P. 299. See, 4 (1867), 2 H. A N, 299; 27 L. J. Ex. 45; 

lor a attnilar decision where the facts 115 B.K. 547. 

were similar, except that the warranty 
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In Taylor v. Bank of Athens^ there wa« a sale of beans to 
be shipped in AugUsSt, which were accepted and paid for. It sub¬ 
sequently transpired that the beaus were shipped in September. There 
was uo diflPerence in value between beans shipped in August and 
beans shipped in September. Held, that only nominal damages were 
recoverable. 

In Van den Hark v. Marten^ it was held that as goods sold for 
export would Jiot be opened until contents are actually rcqixirnd for 
use, the damage is to be assessed according to the prices ruling on 
the date of rejection by sub-buyers and not on the date of delivery to 
the buyer. 

Goods not answering to the description. 

Where there is a contract for the sale of goods by description, 
there is an implied condition that the goods shall (‘orrespond with the 
description\ When the buyer is treating a bi*eacb of comlition in 
this case as a breach of warranty, the damages for such breach of 
warranty are different from the damages which result from a mere 
breach of warranty of (luality, and are governed by the general 
rule laid down in section 5.'? (2) of the English Act corresponding 
to section 78 of the Indian t^onti’act Act, and not by the more limited 
rule laid down in section 58 (8) of that Act, 

In Bostock V. Nicholmn^ A sobi suljiluiric acid to B as 
commercially free from arsenic B used it for making glucose, 
which he sold to brewers and the presons who drank the beer made 
by the brewers were poisoned. A did not know the purpose for 
which the acid was required In an action for breach of warranty, 
held, B can recover the price of the acid and the value of the beer 
spoiled, but not the damages he has had to pay io the brewers or 
damages for injury to the good- will of his. In this case the purpose 
for which tli»e buyer had ordered the goods was not expressly or by 
implication communicated to the seller. The result might have been 
different if they had actually sold the acid, instead of glucose made 
from it to the brewers, or had made it known to the defendants that 
they rquired the acid for the purpose of making glucose for sale to 
brewers, for in the latter case they might have establisheii a breach 
of warranty within section 16 (1). 

In Wihon v. Dnnrille!‘, the plaintiff, a dairy farmer, had 
bought from the defendant,s. distillers, a quantity of grains which the 
defendants warranted to be “distillers’ grains, ” and which were 
ordinarily used for feeding cattle, though the sale to the ])l}unl.tf‘ 
w do not expressly made for that purpose. The grains contained an 
admixture of lead, and .several of the plaintiff’s cattle were poisoned 
and died. The warranty was not fraudulent. It was found by the 
jury that tlie grains sold did not reasonably correspond with the 

1 (1922), 91 L..T K B. 776. Myham & 6oii (1913) 2 K.B. 220. On 

2 (1920) 1 KB. 850. also Piiiuock Appeal, hewover, a new trial was or- 
Brow. V, Lewis k Peat (1927) IK B.690. dered uiorder that the question of ens- 

3 Section 15 ante, p. 212. tom exolodnig any implied condition 

4 (1904) 1 K B. 725, C.A.; For a case might be left to the jury. 8e© UO 
where damages for a loss of goodwill L.T 749. 

were held recoverable see Cointat 5 6 L.B.lr. 210; S,G. 4 L E.lr. 249. 
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description ‘'distillers grains.*’ The defendants was held liable for 
the poisoning of the plaintiff’s cattle. It was observed: 

‘For the purpose of renderiug a deleudaut responsible for damages which, in 
the ordinai*y course ol things flow Iroin a paiticular bleach, it is uonecessary that 
the actual breach which ensued should have been within the con tempi a lion of the 

parties...If those consequences result solely from the act in question and 

unusual state ol things, they are the 01 dinary and usual consequences of that act, 
and the defendant is liable.” 

In Randall v. the plaintiffs had bought barley from the 

defendant as chevalier seed barley, and in the usual way of their 
trade as corn factors they believing it to be chevalier seed barley, 
resold it with a warranty that it was 8i\ch. The sub-buyers sowed 
the seed, and the produce was barley of a different and inferior kind, 
whereupon they made claim upon the plaintiffs for compensation, 
which the plaintiffs had agreed to satisfy. Held, that the buyer was 
entitled to recover those damages from the sellei, and it is not 
material wliether the seller had notice that the buyer intended to 
resell or not. 

Breach of warranty of fitness. 

In the case of a breach of warranty that the goods should be 
fit for a particular purpose, tlie rule for damages is the same as in 
the case of a breach of description, i. e. the damages should be such 
as naturally flow from the breach and may be recovered in respect 
of consequential lo.ss sustained though the failure of such iinrpose 
provided that such losses are not too remote. 

In Randall v Neirfion!^ the plaintiff bought of the defendant, 
a coach-b(iildei‘, a pole for his carriage. The pole broke, and the 
horses became frightened, and were injured to the extent of £ IdO. 
The pi’ice of the new jiole was £ d It was held by the Court of 
Appeal that the ^ilaintiff might recover not only the value of the pole, 
but also damages for the iujury to the horses if the jury should find 
that such injury was the natural consequence of the defect in the 
pole. 

In Jacicson v. Wafson^ the plaintiff, whose wife had died from 
eating tinned salmon supplied by the <iefendant8. w'aa held entitled 
to recover, as damages for the breach of the warranty that the 
salmon should be fit for human food, the expenses of medical 
attendance on the wife, her funeral expenses and a sum to compensate 
him for the loss of his wife’s services. 

In Holden Ltd, v. Bostock Lfd.^ the plaintiff a brewer was 
allowed as damages the market value of the beer which had to be 
desti'Oyed as tha sugar used in its preparation contained poisonous 
matter and which was supplied by the defendant in breach of a 
warranty that the sugar did not contain any poisonous matter. In 
Smith V. Johnson^ there was breach of warranty in supplying 

1 E.B.&E.84;27 L.J.Q.B.266;naU.U. 3 (1909) 2 K.B. 193; 78 L.JK.B, 687 

564; Bee also Wallis v, Pratt (1911) ^C.A.). Bee alao Frost v. AylesbuiT 

A.C. 894. Hairy Oo. (1905) 1 K.B 60S; 74 U J 

2 (1877) 2 Q.B.H, 102 ; 46 LJ.Q.B. 259 K. H, 386 (C.A.) (typhoid gerw Uumlkh 
(C.A.); Davis y. Miller (1894) 10 TX.R 4 (i90i) 18 T.L.R. 317. 

286. 6 (1899) 16 TX.K. 179. 
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moiiar for buildiiie operations. The building was condemned by the 
County Council on the ground that the mortar was bad. The 
plaintiff was held entitled to recover costs of pulling down, rebuild¬ 
ing and for loss of ground rent, In Smith v. Green^ a cow was sold 
in breach of a warranty that it was free from disease, but it had 
foot and mouth disease and infected other cows belonging to the 
purchaser and they all died. The seller was held liable for the 
whole loss. In Scott v. Foletf there was breach of warranty as to 
the fitness of the ship. The Charterers were held entitled to recover 
damages and costs for w’hich they were made liable to a stevedore 
for breach of the warranty. In Vogan v. Oulfon^ it was held that 
a hirer of sacks wdxo had to pay damage caused to a labourer 
owing to sacks giving away could recover the same from the person 
from whom they were hired. 

Where the buyer, having bought goods as fit for a particular 
purpose, re-sells them with the same warranty, and owing to their 
not being fit for that purpose ha.s to pay damages to his buyer, what 
i.s the position regarding payment of damages ? 

In Hammond v. Bnsspy* the contract was for the sale of steam 
coal fit to be u.sed in steamer.s, and the fipJler knew that the buyer 
required it for the purpose of re-selling it as mch to steamers at 
Dover but (li<l not know of any particular Hub-(‘ontra(5t. No sub¬ 
contract had in fact been enlered into at the time. The coal was 
not fit for that purpose and the buyer had to pay damages to his sub- 
buyer in consequence. It was held by the Court of Appeal that 
the buyer vva.s entitled to recover the costs incurred by him to 
defend the suit for damages brought by the sub-buyer, as well as the 
damages from the defendant. The quality of the eoal could only be 
detected by use. and the plaintiffs liad only the sub-purchaser’s 
word as to its defects; they had, moreover, given notice to th.e 
defendant of the action. The plaintiffs, theiefore, had acted reason¬ 
ably in defending the action, and it might, in the circumstances of 
the case, reasonably be supposed to be in the (Mmtemplation of the 
parties at the time cd making the cojitraid as a probable consequence 
of the breach of it. 

Subsequent cases have all been based upon tiammond v. 
Bussey and the finding that the sub-sale was to be taken as in 
the contemplation of the parties exists in all cases where tlie buyer 
has been held entitled to recover damages which he has become 
liable to pay to sub-purchasers. There, however, appears to be no 
authority in which it is expiessly laid down that in such cases, as 
contrasted with (ases in which the seller has failed to deliver, it is 
essential that a re-.sale by the buyer should have been contemplated 
by the parties, in order to entitle the buyer to recover damages to 
which he has become liable for tlie breach of his contract with the 
sub-buyer. It may be argued that the damages to the buyer flow 
08 naturally from the breach, if he sells the goods believing them 
to be fit for the particular piitqmse for wdiich, to tl»e knowledge of 
the seller, he bought them, as when he makes use of them himself 

1 (1876) L.B.ICP. 92. 4 (1887) 20 Q.R D. 79. C.A., already qoot- 

9 (1890) 16 T.L.K 61 ed 

8 81 h,T 486, 
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in that belief Even when an article, such as a horse, is sold with 
an express warranty of soundness or the like, and it is resold by the 
buyer with a similar warranty and in consequence of the breach of 
it he is sued by the snb-buyer, he may recover the damages and costs 
from the seller, provided that he has acted reasonably in defending 
the action ; and it is not suggested that in such a case it must have 
been within the contemplation of the parties that the buyer should 
resell ^ 

It, therefore, seems clear that the buyer in such cases is 
entitled to recover as part of his damages not only the costs which 
he has been compelled to pay to the successful plaintiff but also his 
own costs as between solicitor and client incurred by him in 
defending the action^ and where, as is often the case, there is a 
string of contracts, tlie damages payable by the seller may be 
very heavy^ 

Buyer must act reasonably. 

A buyer c-omplaining of a breach of warranty must, as in other 
cases, act reasonably by way of mitigating the effects of the breach. 
It means the same tlnng whether we say that a plaintiff must mini¬ 
mize hiH damageH or we say that ho can recover no more than he 
would have suffered if he Imd aeted reasonably, as any further 
damages do not reasonably flow from the defendant’s breach/ 
Thus, where a plaintiff has no defence, he is not entitled to recover 
the eosts of defending an act inn; and, similarly, he resells at his 
own risk if by Ihe exercise of a reasonable care he could have 
as(‘ertaino(l bef<»re reselling that the warranty was broken^ 

Jt has lu'cn further lield under the Englisli law that to enable 
a biiyei, wlio has resold or otherwise dealt with the goods, to recover 
conso(ptentia) damages for a breach of warranty over and above the 
erdinary measure of the difference in values, it is necessary that the 
buyer should not have been negligent in failing to detect the 
inferiority (d‘ the goods before he resells or deals with them, for 
otherwise the damages claimed do not “directly and naturally” result 
from the seller’s breach of warranty but are due to the buyer’s own 
negligence®. The circumstance that the defect in the goods is not 
readily discoverable is of course very material^ 


1 Lewis V Pi^ke (1816) 7 Taunt. 163, 

17 U.U. 476. Indian Oontrant Act, sec¬ 
tion 73, illustiation («i). 

2 Following Agios Great Western 
Colliery Company (1890) 1 Q.R 413, 4 
C.A : recovery of costs ot detendiiig 
amts brought by sub-pnrc,baser; Bon- 6 
nelt V. Kroeger (1925) 41 h 11. 609:pur- 
chaaer entitled to damages and costs 6 
paid to CAihtomcr and bis own costs as 
between attorney and client. See also 
Pollock and Mulla, Indian Sale ot 
Goods Act, pp, 313 to 816. 

3 Easier A Cohen v. Slavonski, (1928) 1 
K.B. 78: where the first purchaser was 7 
held entitled to damages obtained by 
ihe last pui’ohaser in ihe chain and 
coats indurred by Successive sellers in 
defending. Dexters, Ltd. v. Hill Orest 


Oil Co. (1926) 1 K.B. 348; Chain con¬ 
tracts with different descriptions of 
the goods. See also British Oil & Cake 
Co. V. Bnrstall (1933) 89 T.L.B. 406. 
Pnyzu Ltd. v. Saunders (1919) 2 K. B. 
581, 889, Scrutton, L. J. 

Bee Wrightup v. Chamberlain (1839) 
7 Scott 598, 60 B. B. 855. 

Wrighlop V. Chamberlain, supra; per 
Parke B. in Walker v. Hatton (1842), 
10 M. & W. 266; 11 L. J. Bx. 861; 62 
R.B. 600;* Hammond v. Bussey, supra; 
Bee Benjamin on Sale, 7th Edn., page 
1052. 

Mowbray v, Merryweather, (1895) 2 Q, 
B. 640. where the defect in a chain 
sold was capable of discovery, yet 
could only have been discovered by a 
miuute examination. 
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Bat a jbarar is &oi bound to tako any action whicb a yoaaonabla 
and pradaat man would not tako in the ordinary couroo of business; 
yet any action wkiob in fact be does, and reasonably might, take 
connected with the transaction, and which lessens his loss, whether 
he is bound to take it or not, will bo relevant on the question of 
da|l^age8^ Thus in British Westinghmse Co. v. Underground 
the buyers of electric machines, which failed in 
respect of powers and economy of coal consnmption, ultimately 
replaced them by Parsons machines of greater capacity and leas 
steam consumption, the substituted machines being so superior to 
the contract machines that, according to an arbitrator’s finding, it 
would have paid the buyers to instal them even if the contract 
machines had been according to contract. In an action for breach of 
warranty the buyers contended that they were entitled to recover 
the cost of the installation of the Parsons machines as minimising 
their loss in the future ; the sellers contended that the commercial 
life of the contract machines had ended; accordingly that no damages 
for the future after the installation of the Parsons machines (including 
the cost of the installation) were recoverable* Held, by the House 
of Lords, that the installation of the Parsons machines was not res 
inter alios acta ; that the advantage to the buyers by the use of these 
machines should be brought into account in estimating the damages ; 
and that the sellers were right, and the buyers wrong, in their 
respective contentions. Apart from the breach of contract, lapse 
of time had rendered the appellants’ machines obsolete, and men of 
business would be doing the only thing they could properly do in 
replacing them with new and up4o-dat6 machines. 

Similarly, a buyer is not bound to minimise the damage.s by 
doing things which, though in strict law he might be entitled to do 
them, would be seriously detrimental to his business reputation. In 
Finlay v. KuAh? the breach of contract consisted in tendering a bill 
of lading dated inoon*eotly. The buyer, unaware of this fact at the 
time of tender, accepted the shipment and entered into sub-contracts 
for sale of part of the goods, the sub-contracts containing a clause 
that '*the bill or bills of lading shall be conclusive evidence of the 
date of shipment.” The sub-buyers refused to take delivery on the 
ground that the shipment had not been made at the contract date. It 
was held that the buyer was not bound to enforce, for the purpose of 
minimising the damages, the contracts which he had entered into 
with the sob-buyers, as to do so, after he knew that the shipment 
date was incorrect, might seriously injure his commercial reputation. 

Otkwlcoaditions. 

In case of breaches of other conditions also which can be 
treated as breaches of warranty, for instance, warranty of title, the 
buyer seems to be entitled to recover from the seller the damages and 
costs to which he may have become liable in an action by the sub- 
bayer. Such a case may arise where a buyer purchases goods from 
a person who has no right to sell it and resells to a third person, from 
whom the true owner recovers it or its value. Similarly, if the time 
of shipment is the essence of the contract and the goods are shipped 

1 See Benjamin on Sale, 7th Sdii., p 1050. 8 (lOap) 1 f. B. 400, 0. A*; 08 L. I K* B. 
0 nn%) A C. 078; 8} 1188, 0^1, 
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late« in sneh oases, if the tnj^er accepts t)ie goods^ he is entitled to 
recover the diference between the value which the goods would 
have had if they bad been shipped in time» and the value which 
they actually have. If there is no difference, the buyer cannot 
recover more than nominal damages*. 

In Moiling v. Dear? the plaintifife, colour printers in Germany, 
supplied the defendant with a large number of toy books which, as 
they knew, the defendant had resold at a profit to a New York 
publisher for sale in America. The plaintiffs packed the books specially 
for carriage to America, and the defendant, without opening the cases, 
sent them on. The American sub-buyer rejected the goods as being 
badly printed, and reshipped them to the defendant in London. HeU, 
that as America was the place of inspection, the defendant was 
entitled to reject the books after their rejection by the sub-buyer and 
was entitled to recover the expense of sending the books to America, 
and of their return, and the customs duties at New York, and also his 
loss of profit on the sub-^sale. 

Loss of business or injury to business reputation. 

Damages or injury to business reputation caused by the breach 
are too remote and cannot ordinarily be recovered. In WaUon v. 
Ofatf damages for general loss of business have been held too remote. 
In Bosfock & Co. v. Nicholson^ there was sale of sulphuric acid with 
arsenic which was used in the preparation of beer which caused 
illness to those who drank and as a result the buyer could not carry 
on any business. It was held that damages to the good will of the 
plaintiff’s business could not be recovered. In on American case 
reported as Swain v. Schieffdin^ damage for loss of custom was 
allowed. In that case the manufacturers of ice-cream used as a 
colouring matter a liquid called “carlet red” which to the knowledge 
of the manufacturer contained arsenic; and many of the buyer’s 
customers became ill. 

Sub-section (2) 

Before 1873 (the years of passing of the Judicature Acts) it 
was held that when a breach of warranty was pleaded as a defence 
to an action for the price, a diminution or exinction of the price was 
limited to the difference between the actual value of the goods and their 
value as warranted and that a cross-action only would lie in respect 
of special or consequential damages satisfied by the diminution or 
extinction of the price*. But now that defence and counterclaim 
can be pleaded together, this point is seldom, if ever, of importance. 
The buyer if sued by the seller, is not bound to set up the breach 
of warranry as a defence in the seller’s action, but ipay bring 
a cross-action. In the result the buyer may divide his cause 
of action, or may keep it entire and sue for his whole damage^ 

1 Finlay v. Kwik, anpra ; Taylor v. Bank Bowater (I91B) W. K. 185. 

of Athens (1992) 91 L. 9. K. B. 776. 5 (1892) 184 N. Y. 471, 

2 (1901), 13 T. LK. 217; Proopa ▼. 6, Moudel v. 0t«el(184lK 8 M. A W. 858; 

Chaplin A Co. (1920) 87 T. L, B, 112 : Bigge v. BarbridgO (1946), 16 M. A W. 

hnyer was entitled to recover coats of 698. 

defending a proeecaiion for selling 7 Bee Halsbnry, Laws of Kngland, 9nd 
whisky of wrong strength at the price. Bdn., Yol XXIX, p. 202, f.n. {h) and 
8 16 T. h. 808. intboritieB cited therein. 

4 (1904) 1B.B. 726} Bee also 0oe v. 
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60 . Where either party to a contract of sale 
repudiates the contract before the date of delivery, the 
other party my either treat the contract as subsisting 
and wait till the date of delivery, or he may treat the 
contract as rescinded and sue for damages for the 
breach. 

This section is new and has no correspoiuliiig provision in 
the English Act The principle embodied in it is included iu 
sections 39 ond 120 of the Indian Contract Act. 

The remedies on an anticipatory breach have been rfu-.og- 
nised for a long time in England as well as in this country\ though 
the expression “anticipatory breach ”is not very appropriate. As 
Lord Wrenbury pointed out iu Bradley v. Newson^\ 

“There cini be no breach of an obhgatnn) in aiiticipniion It ih no bmaob 
not to do an act at a time when its perforniMiu'o is not yet uoatriictuttlly due. 
If there be a contract to do an act at a future time, and the proinmor. beloio that 
tune arnves, aays that when the time does anf»e ho will not do it, lie la repudiating 
his promise which binds bun in the present, but is in no itetault in not doing an 
act which is only to be done in the tuture. Ho is rocalling oi h'pndiatmg hiH 
promise, and that is wrongtul His breach is a breach of a pruhOiitl> bindiOg 
promise, not an anticipatory broa'di of an act to he done in the future,” 

Repudiation of contract-anticipatory breach. 

A contract is repudiated when a party kIiowh by his cnuduct 
an intention not to be bound by the contract, or when lie refuses 
to perform It is not necessary that the pnrty should say in 
so many words that he will repudiate the contract or intends 
to do 80 ^. If in fact he is repiuhatiug the coritracd, he is doing 
so, although he may be contending that he is performing the 
contract, and may be expressing an lutentiou to perform what is 
left of the contract'. 

The general principle is laid down in section 39 of the 
Indian Contract Act. The presfiiit section is a particular case 
of a much wider principle whicJi gives an iujinediate right of 
action in damages to one jiarty to a contract if and wJien the 
othere party, before the time of performance, clearly shows his 
intention not to be bound by and to repudiate his contract, flochster 
V. De la Tour^ was the first case in England in which it was 
decided that a prospective refu.sal amounted to an immediate breach, 
of which the promisee could at once take advantage if he chose. 
The whole law on this subject was re-examined and conclusively 
settled in Frost v. Knighf in which (locklmrn 0. J. observed : 


1 See Leigh v, Pateihon (1898) 129 K.ll, 
483; Frosi v, Knight (1870) L.K. 7 
Exch. Ill; Matisuklidas v. RftUgachi, 1 
Mad. H.O.R. 162; Steel Bros. v. Dayal 
KhushAl, I.L.li 47 Bom. 924. 

2 (19X9) A.O. 16 at p. 53. 

8 Freeth v. Burr (1874) L R. 9 O.P. 208; 
Mereey Steel Co. v. Naylor (1884) 9 
App. Can. 484; Sooltan v. Schiller 
U879) 4 Cal.252,256; see also Bash 


Bobary v. Nnttya Gojml (1906) 33 Cal, 
477, at p. 481. 

4 See per Sir flooige ♦lowsel m Mersey 
Steel Co. V. Naylor, supra. 

5 Millar’s Karri Co, v. Wodclel & Co. 
(1909) 14 Com. Cas 25, at pp. 30, 81. 

6 (1858) 2 E.& B 678,96 R.R. 747. 

7 L,R, 6 Ex. 322; 7 Ex. Ill; 41 L.J. Ex. 
78. 
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promleo®, if he ple«»e», muy treat the notice of ii^tention as inoperative, 
aud await the tinie when the contract is to be execated. and then hold the other 
party responsible for all the conhequencos of non-perfonnauce ; but in the case 
ho koepa the contract alive for the benefit of the other party a« well as his own ; 
he remains subject to all his own obligatioiih and liabilities under it, and enables 
tlie other party not only to complete the contract, if so advised, notwithstanding 
bis previous repudiation of it, but also to take advantage of any supervening 
circumstance which would justify him in declining to complete it. On the other 
hand, the promisee may, if he thinks proper, treat the repudiation of the other 
party as a wrongful putting an end to tho contract, and may at once bring his 
action as on a breach of it, and lu such action he will be entitled to such damages 
as would have arismi from tho non-perfonuauee ol tho contract at tho appointed 
time, subject, however, to abatement in respect ol any circumstances which may 
have afforded him the nujans of mitigating his loss.” 

Li Johmtone w Milling^ the Court of Appeal expreHsed a strong 
opinion to the effect that the doctrine of Ilocimter v. Deh\ Tour does 
not extend to ca^Hen where the party suing would have no right to 
throw up the tohole contract upon a breach by the other party at the 
date appointed for performance. Just as in the case of a contract, 
which contains many terms, aidual failure to perform one does not 
neccessarily give the other party a right to treat it as repudiated, 
but only a right to sue for damages, so an anticipatory refusal to 
perform one term of a contract does not neces.sanly entitle the other 
party to rescind. To enable the fiarty not in fault to repudiate the 
(‘■ontracd., the anticipatory breach by the other party must be one 
“going to the whole consideration^.'’ In other words, the right of 
repudiation for an anticipatory breach by the promisor can stand on 
higher ground than a breach at the time of ]»erformance, and the 
term in question must be one which goes to tho root of the contract, 
that is, one which, if broken renders the performance of the rest of 
the contract substantially different from what the party, not in fault, 
contracted for"* where the contract is in writing, the riuestiou whether 
the term is such as to^ go to tho root of the contract is one for the 
court/. 

The other party must make Ins election, and either treat the 
(iontract as rescinded for all purposes, or keep it alive for all purposes 
He cannot, therefore, bring an action for damages for the auticiiiatory 
refusal to perform one term of the contract, and at the same time 
treat tho contract as in existence in other respects\ 

In Nagisefiy v. Vejikatafivhhayya also it has been similarly 
held that where there is a repudiation by the promisor by the 
anticipatory refusal to perform the contract before the time for 
performance has arrived, two courses are o])en to the promisee, 
namely, either to treat the contracts as subsisting or to treat them 
rescinded, and if he elects to treat the repudiation as inoperative 
and treat the contracts as still in force, in such a case the promisee 
keeps the contract alive for the benefit of the other party as well as 
his own ; in other words, he keeps the contract alive for all purposes. 
But if the promisee fails to fulfil a condition precedent which is 
binding on him, the promisor will be discharged, 

1 (1886), 16 Q.B.D. 460; 55 L.J.Q.B. 102 489. at 490; 71 L.J.K.H. 265 (O.A.) 

((LA.); MansukhfiaH v. Raiigayyaohetti 3 See ilohiustotie v. Milling, supi’a, 

(1863) 1 Mad. H.O. 162; H«cho®fcnr v. 4 Oooip' I) ifimery (Jo. v. WolLs {ld%j 
De hh Tour (1853) 2 K. * B. 678; A.CL 516, P.O. 

Syngo V. Synge (1894) 1 Q.B, 466. 6 Johnstone v. Milling, supra. 

' i Michael v. Hart & Oo. (1902) 1 K. B. 
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When the contract ie repudiated before the time of performance 
arrives the other party aCoepiting the repudiation is under an obliga¬ 
tion to take all reasonable steps -to mitigate the damage for non¬ 
performance “In assessing the damage for breach of performance, a 
jury will of coarse take into account whatever the plaintiff has done, 
or has had the means, of doing, and, as a prudent man, ought in 
reason to have done, whereby his loss has been diminished.^’’ Where 
the purchaser repudiates before delivery when the market is steadily 
falling, the seller is under an obligation to resell within a reasonable 
time to minimise the damage. When the goods are intended by the 
buyer for a particular sub-contract, the buyer is under an obligation 
to minimise the loss by purchasing similar goods in open market to 
fulfil the contract^ 

When delivery is withheld at the request of buyer the buyer 
will have to pay the additional loss caused thereby,^ In British 
Autonmtic Co. v. Hoynrs^ there was refusal to accept two machines 
hired at a weekly rent for 3 years. Four week’s rent was allowed 
as damages as the period was considered sufficient to let out the 
machines on hire again and it was immaterial that the owner had 
more than two machines in stock. 

If the party not in default accepts the other’s repudiation and 
rescinds, be is, so far as anything remains to be done by him at the 
date of the rescission, discharged from all performance or offer to 
perform it, and he may therefore recover damages on the basis that 
he was ready and willing to perform his contract and cannot be 
sued by the party in default for ^on-perfonnance^ Of course, the 
repudiation which so absolves a party from performance of conditions 
precedent must have been made before the due date for the perfor¬ 
mance of the contract by him®. 

In Corf V. Amber gate Co.^ there was sale of goods to be manu¬ 
factured and delivered. The buyer accepted part and gave notice 
to the sfdler not to manufacture any more. The seller without 
manufacturing or tendering the rest was held to be entitled to sue 
for breach of contract and was entitled to be placed in the same 
position as if the whole contract was performed. In MacJcertich v. 
Nabo Cooma/ the purchaser did not rescind the contract on the 
seller’s repudiation. Held, damage to be assessed on the basis of 
the difference between the contract price and the market price on 
the last date of delivery. 


1 Poi Cockbam C.J. in Frost v. Kuight 6 
(1B77) Ii.B. 7 Ex At p. 112. See also 
Koper V. Jobtison. (1878) f.. R. 8 C. i\ 

167. 

2 Both V. Taysen (1896) 1 Com. ca8.306. 

See also Niokoll v. Ashton (1900) 2 Q. 

B. 298, 305; Melachrino v. Nickolt 
(1920) 1 K.B. 698. 

3 Ogle V, Earl Vane (1868) Ii.B. 2 Q.B. 

275,284; Hickman v. Haynes (1779) 
L.R. 10 O.P. 698 *, Bank of Morvi v. 6 
Baerlein Bros. (1924) 48 Bom. 874; 
Knehna Jute MiUa v. Innes (1911) 21 
Had. L. J. 182; Hothaya v. Lekkn 7 
(1912) 37 Mad. 411 8 

4 (1921) IK. B. 877. 


Oort V. Anibergate Bly. Co. (1851) 17 
QB. 127, 85 B.R. 869; Ohuima MnP 
Ram Nath v. Mool Chand Ram, A.LR. 
1928 P.C. 99=9 Lah. 610=»1081.0. 
678 (diaapproving Abaji Bitaram v. 
Trimbak Municipality (1903) 28 Bom. 
66); Jhandoo Mal-Jagan Nath v. Phnl 
Chand Fateh Ohand. A.I.E. 1925 litli. 
217->=5 bah. 497*«85 LC.llS; See 
also notes under section 88 (2). 

Steel Brothers Ltd. v. Hayal Khatao A 
Oo. (1928) 47 Bom. 924=^A. I. B. 1924 
Bom. 247=97 I. 0. 67, 

(1851) 17 Q. B. 127. 

(1903) 90 Cal. 477. See also Cooverji 
V. Ridendra (1909) 86 Oal. 617. 
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No ^Uigaiim to accept the repudiation, 

The express words of the section make it clear that where 
either party to a contract of sale repudiates the contract before the 
date of delivery^ the other may either treat the contract as subsisting 
and wait till the date of delivery, or he may treat the contract as 
rescinded and sue for damages for the breach. Under the English 
law there appears to have been some confusion on this point/ 

Measure of damages. 

Where a contract is for delivery of goods on a certain day and 
the defendant repudiates the contract before that date, damages 
must be assessed on the basis of the market rate prevailing on the 
due date of delivery and not on the basis of the rate prevailing on 
the date of the repudiation*. Thus the measure of damages is not 
aflfected by the date of the defaulting party’s repudiation, and is fixed 
as in other cases already discussed^ by the difference between the 
contract price of the goods and the market price on the day/ or, if 
delivery was to be made by instalments on the several days®, when 
they ought to have been accepted, as the case may be. 

In Roper v. Johnson^ it has been held that ‘e^^en if the defen¬ 
dant absolutely repudiates his contract at any period previous to the 
final date specified in the contract, yet in considering the question 
of damages, they will be estimated with reference to the times at 
which the contract ought to have been performed.’ But in Ram 
Gopnl V. Dhanji Jadhat:ji\ a case of an anticipatory breach of a 
contract to gin cotton, Lord Sumner said: 

‘ The contract WAH rcpadiatud ah auoit as it was made and the iiitonded 
operation being thus banlked, the plaintiif was entitled to measare the damages 
tk^y then »tood and could not be required by the defendants to hay the cotton 
which they had annotinced in advance they would not give lor him. 

This was, however, an anticipatory breach cf contract for work 
and labour and not of sale of goods. 

“The election to take advantage of the repudiation of the 
contract goes only to the question of breach, and not to the question 
of damages* and the damages must be estimated b^^ the difference 
between the contract price and the market price at the day or days 

t NiokoH A Knight v. Ashton Ooomar (1903), 90 Oal. i77 ; Mahendra 
fildridge A Co. (1900) 9 Q. H. at p' 805 Chandra v. Aswini Kumar, (1921) 48 

and Tredegar Iron & Coal Oo. v. Cal. 427=60 I, C, 337 ; BilaMiram v. 

Hawthorn Bros & Co. (1902) 18 T. L. Gubbay (1915) 43 Oal. 306=33 1.0. 23; 
B. 716, C. A.; Michael v. Hart A Co. Krishna Jut© Mills v. Innes (1911) 21 

(1902) 1 K. B. 482, C. A. Bee also Mad. L. I 182= 9 L. C. 104 ; Cooverji 

notes under section 66. v. Bajendra (1909) 86 Oal. 617=2 1. C. 

2 Maung Po Kyaw v. Baw Tago, A. 1. H. 831. 

1983 Hang. 26=160 I. 0. 760. 6 Leigh v, Patei-son (1816) 8 Taunt. 640. 

3 See notes under section 56 and the 20 B. R. 652. 

provisions of sub*seotion (8) of sections 6 (1873) L. B. 8 0. A P. 160 ; Brown v. 
60 and 51 of the English Act referred Muller (1872) L. B. 7 Ex. 319. 
to therein. 7 (1926) 66 L A, 299 =6') Oal 10i8, 

4 Boorman Y. Nash (1829) 9 B. A 0. 146, 8 Boper v. Johnson, supra; Manindra 
32 B. B. 607; Phillpotts v. Evans Chandra Naudi v. Aswini Kumar 
(1889) 6 M. A W. 476, 62 B. a 802 ; Aeharjya. supra ; Bilasiram v, Guhbay, 
Melachrino v. Nickoll A Knight (1920) supra, 

I K. B. 898; Maohertioh v, Noboo 
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appointed for performance and not at the time of breach.” It is, 
however, a ground for mitigation of damages if the defendant can 
show (and the onus of establishing this is upon him) that the plaintiff 
might have diminished his Joss by going into the market on, or after, 
the day of rescission and making a forward contract at the then 
market price*, or by taking other reasonable opportunities to minimize 
the damages*. 

In S/ieo Narain Gopi Ram v. New Setmn Sugar <& gur 
Refining Co. Ltd} plaintifl I, the New Sevan Sugar and Our Refining 
Co. Ltd., through their agents, Messrs. Bird & Co., and the defendants’ 
firm styled ‘Sheo Naraim Gopi Ram’ entered into a contract on 22nd 
June 1935, ITnderthis contract, the defendants purchased 900 bags of 
sugar. Under the terms of the contract, the defendants agreed to 
take delivery of the goods purchased by them in three instalments 
in the months of July, August and September 1933, There was a 
breach and therefore the plaintiffs instituted a suit to recover 
damages. The trial court came to the conclusion that the defendants 
had committed a breach of the contract and that they were liable to 
pay damages to the plaintiffs. Tlie loaruod Judge, however, was 
of the opinion that the plaintiff did not exercise their right of re-sale 
within a reasonale time. Tn his opinion, the prices were going down 
and the plaintifis should have .sold the good.s much more quickly than 
they did, For this rea.son he came to the conclusion that they were 
not entitled to the full amount of damages claimed by them. 

On appeal by the plaintiffs the District Judge agreed with the 
view taken by the trial court that a breach bad been committed liy 
the defendants. He was further of opinion tliat the plaintiffs were 
entitled to a decre^e for the full amount of damages (daiined by them. 
He therefore decreed the suit of the plaiiitiHs in full. On further 
appeal it was held by tlie High (’ourt: 

(1) that the finding of the District Judge that it was the 
defendants who committed a breach of contract, is a pure que.stion of 
fact which cannot be disturbed in second appeal. 

(2) The defendants (-ommitted a breach when they did not 
instruct the plaintiffs to send them 300 bags on 31 st July. They 
were again in breach when they took no steps to give instructions in 
respect of the second instalment in the month of August. 

(3) Although under section 00 the .seller is bound on a breach 
of contract by the buyer to treat the contract of .sale as cancelled 
and to exercise his right of re-sale within a rea.sonable time of the 
breach, yet where it appears that the delay on the part of the seller 
was mainly due to the unreasonable and unfair attitude adopted by 
the buyer with a view to gam time, the seller cannot be said to 
have acted with undue delay in not exercising his right of re-sale 
immediately. 

Goods to be delivered by instalments but no time fixed for 
delivery—measure of damages. 

1 Boper V. Johimon, supra ; Krishna Juto B. 369, C. A. 

Mills Co. V. Imiea (1911) 21 Mad, L, J. *2 Payzu, Ltd. v. Saunders (1919) 2 K. B, 
182; Meiachrino v. Niokoll, supra; 681, A. 

Wtillett V. Van Heek k Co. (1921) 2 K. 3 A. I. K. 1938 All. 272. 
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What i« the mBaftare of, damages when a contract is one for 
delivery by mstalments and there is no time fixed for the delivery, 
and one party refused to proceed with the contract ? It has already 
been observed that in India a contract to be performed within a 
reasonable time must be treated as a contract which does not fix the 
time for performance. As a result of it, when there is a refusal to 
proceed with it, the date of such refusal must be treated as the 
date on which the contract is broken, and therefore as the date on 
which the damages are to be assessed.* This rule, however, does 
not seem applicable strictly to cases where there is an anticipatory 
refusal to perform a contract to deliver by instalments within a 
reasonable time. In MHUtt v. Van Heek (fc Co. the contract was for 
the sale of cotton to be delivered by instalments after the removal 
of an embargo by Government, the date for which was uncertain. 
Before removal of^the embargo the sellers repudiated and the buyers 
accepted the repudiation before the removal of the embargo. The 
buyer claimed that the damages should be fixed by reference to the 
market price at the date of rescission, but this contention was not 
accepted by the court and it was observed: 

is Admitted that, if a ooiitraei i» made for the gale of goodg deliverable 
in the fatare by specified mstalrnentg at specified dates, and before the time hag 
arrived for i>erfoimance the contract is repudiated, and the repudiation m accepted, 
the damages have to be measured in lelerence to the dates on which the contract 

ought to have been pei formed. This ih beyond controversy.Bnt it is said 

that, if no times have been exprossod in the contract, and the contract would be 
constriiod by law as one for delivery by leasonable insialmentg over a reasonable 
time even though the time might he asceitained as a question of fact by the jury, 
the plaintiff .suing may not merely have an option, but is compelled to fix his 
damages in reference to the maiket price at the time when the repudiation takes 
place. That, it seeuift to me, would introduce an anomaly entirely without any kind 
of principle to jugtify it, 1 am gatisfied that the code never intended to make that 
difitinction, as to vary what Was the rule of law at the time when it was passed . 
.... namely, that the damages are to be fixed in reference to the time for 
performance of the contract subject to question of mitigation," 

It appears that where the contract is for sale of goods to be 
delivered by iiistahneiits required, or on like terms, the date of 
rescission must be taken to be the date at which to assess the 
damages. There seem.s to be no direct authority on the point but 
the proposition may be deduced from the analogy of such cases as 
relate to anticipatory breach of contract for work and labour and 
contracts other than contracts of sale, as noticed in RamgopaJ v. 
Dhanji Jadhavji Bhatia^, 

Treating the contract as subsisting-^effecta 

The section allows the party not in default to elect to treat the 
contract subsisting even when the second party to it repudiates it 
before the date of delivery. In that case, as noticed in Frost v. 
Knight already quoted, he keeps the contract alive for all purposes. 
Consequently, if, when the time of performance arrives, he himself is 
unable to perform or does not perform his contract, the position will 
be the same as it would have been if there had been no anticipatory 
repudiation by the other party and the latter will be discharged and 


J See section 66 notes thereunder, 3 A. t B, 1926 (P. 0.) HOP cited above. 
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mftj' Wtedf sm damage»l If, tfeei^fore, tlie selleis for iii«taTioe, 
after refoaing to a6cop»i5>'tli6 airfeieipatory repudiation, wbe«t 

the tithe? fbr perfornsrance arrives, tenders proeds which are not of 
the oohtraot descriiition, the bnjw may lawfully reject the goods 
and^the sbller Will be without remedy. The buyer may alee ae<jept 
the ifoods tendered and treat'the breach of oondibion as a breach of 
warranty and recover damages accordingly. The same will be the 
position if under a.c.i.f. contract the seller tenders documents which 
the buyer is not bound to accept 

The case of Braithwaite v. Foreign Hardwood and Co} 
requires special notice. In that cose there was a contract for 
rosewood deliverable by instalments during the year, and to be paid 
for by cash against bill of lading. Before the arrival of the first 
instalment the buyers repudiated the contract. On its arrival the 
bill of lading was tendered, and the buyers repeated their refusal, 
and the seller resold. The second instalment was similarly tendered 
and refused and resold. The buyers subsequently di.scovered that 
the first instalment was somewhat inferior to contract quality. In an 
action for non-acceptance the buyers contended that the seller had 
elected to keep to the contract, and not to accept the buyer’s 
repudiation ; accordingly he had to show he was ready and willing 
to deliver goods according to contract, which he could not do with 
regard to the first instalment, so that damages could be claimed only 
for non-acceptance of the second instalment. The Court t»f Appeal 
held that, assuming the seller had elected to keep the contrnct alive, 
he was excused from performing conditioiis precedent which tlie 
buyers waived, and that the buyer’s subsequent knowledge did not 
help them ; accordingly the damages should be assessed on the basis 
that the first instalment was according to contract, and the seller 
could recover the difference in value with regard to both instalments. 

This case has been stated by Lord Sumner to be “not quite 
easy to under8tand^” and that in effect it was said that, even after 
the seller had, as it was called, kept the contract alive and proposed 
to tender the cargo, he had been told a second time, in terms of the 
first refusal, you need not tender any cargo to us at all; ^ fortiori 
you need not tender a cargo which is in conformity with the contract. 
You have a cargo of some .sort, which we refuse to take; and you 
may prove your damages for that if we fail to prove yon wrong.” 

Greer J. in Taylor v, Oakes^ expressed the opinion, which was 
approved in the Court of Appeal, that the decision merely meant that 
a buyer cannot justify his refusalan offer to deliver goods under 
the contract by proving that, if he had not refused, the goods when 
delivered, would not have been according to the contract.” ‘It does 
not decide that if wrong goods or wrong documents of title are actually 
presented for acceptance to the buyer and refused by him for an 


1 Cf, Crooekewit v. Fletcher (1857) 1 H. 
AN. $93,10^ R. B. 889; Phol Oh»»d 2 
Fateh Chahd v. lagul Kishore-GUlab 
Singh A. I. B. 1927 Uh. 698^-^(1927) 

8 Lah. 601=106 I. 0.10; Born & Oo. 

V. Horvi State A. I. B. 1926 K C. 188 3 
-90 I. 0. 62=80 Cal. W. N. 146 ; See 
fMoel andt Unllh, $a|e aooda Act, [4 


P, 323. 

(l905) 2 K. B. 643, C. A. cf. Roetamji v. 
Haji Bossain (1930) 22 Bom. h. B. 
11^', 59 T. C. 516; Steel Bros. v. Bayal 
(1923) 47 Bom. 924. 

British & Beningtons LM. v. N. W, 
Cachar Tea (Jo. (1928) A.C. 48, at p. 70, 
(#92) 39 T If. R at 8#1, 
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, unteBftble reason, he, the-buy is liable in damages for his justifiable 
refusal because he gave a wrong reason for it,” 

Sir Mackehzie Chalmers has also questioned the correctness of 
this decision' and has observed: '*The Bmifhxmiie cme is not to be 
taken as impugning the general rule that a buyer who gives a wrong 
reason for refusing to perform' his contract and afterwards discovers a 
sound reason, may rely on the sound reason.’ 

Brmthwaite's case, however, has never been overruled, but 
whatever be the explanation of it or of its effect, it did not lay down 
the proposition that when there has been a repudiation by one party 
on a given ground and an acceptance of that repudiation by the other 
party, the former can no longer rely on any other ground for refusing 
to perform his obligations and particularly cannot require the latter 
to prove his readiness and willingness to perform any of his obligations 
under the contract thus repudiated, and if it does lay down that 
proposition it is wrong*. 

Grounds for breach of contract. 

It is a well established rule of law that a party to a contract 
may justify his failure to perform it on any ground which existed at 
the time of liis refusal to perform, whether he knew of that ground 
or not at the time, or whether he gave that as his reason for his 
refusal or not, and it makes no difference if he gave some other and 
invalid reason^. 

Bmithwaife's case does not apply at all to cases where a con¬ 
tract is re})udiate(l not by anticipatory refusal to perform it before 
the time for performance arrives, but by failing to perform it when 
the lime for performance has arrived. 

It is also a well-known rule that justification is a conclusion of 
law whi(!h necessarily results from a given slate of facts^ and there¬ 
fore if any particular act is on the facts justified, whether it be com¬ 
plained of as a breach of contract or as a tort, it does not matter 
whether the right or the wrong reason or no reason at uH was given 
for it at the time when it was done. A contrary view seems to have 
been expressed in Natinier v, Rayaln Iyer"" though the case as 
reported is not very clear to be pi'operly understood. There appears 
according to the report to have been a tender and a refusal of the 
goods in October and November, and in January the sellers wrote a 


1 See ^©baTTners, Sale af Goods Act, 1S98, 
nth Bdn., p* 99, f, n. («), 

2 Per Lord Somner, Hrltish & Boning¬ 
tons, Ltd. V. N. W. Oaohar Tea (Jo. 
(1923) A. 0. 48, at p.’70. 

8 See Taylor v. Oakes, supra ; Levy v. 
Green (18ii9) 1 E, A E. 969. 117 K. R. 
662 ; Hession v, Jones (1914) 2 K. B, 
421, at pp. 4242—5 ; Alexandar v. 
Webber (1922) 1 K.B,642; Paiiha- 
saratby Ohetty k Co. v. T. N. Gajapathy 
Nttidu A Oo. A. L a 1923 Mad. 1268^* 
48 Mad. 787 «91 T. 0. 668. (In this 
case the eoai^t suggested that there 
might be & dUferenoe if the seller ka4 


olairaed as damages the dilference 
between the contract price and the 
market price instead of the difference 
between the contract price and the 
price realized on a resale of the goods, 
which he had carried ont under the 
express terms of the contract, hot it is 
submitted, with .gieat defence, that 
there appears to be no distinction 
between the two cases. 

4 See Sutton v. Johnston (1786) 1 T. U., 
at p. 607,1 R. R, 267. 

6 A.I.B. 1926 Mad, 778—(1925) 49 Mad. 
781=96 I. C 67a 
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letter threatening to sell if the buyers would not accept the goods, 
in reply to which the buyers wrote that they would not accept on the 
ground that delivery had not been made in time. The court appears 
to have thought that the contract was kept open by the sellers until 
the 16th Jaimary, but a contract which has once been broken cannot 
be kept open; and an offer by the seller to tender the goods again, 
if the buyer will accept them, is in law proposal that the late 
acceptance should be treated as an accord and satisfaction of the 
breach and if such proposal is not accepted the only remedy for the 
seller is to sue for the original breach'. If therefore there was an 
actual tender and refusal to accept the goods in November, that 
refusal was a breach of contract, but if the goods tendered were not 
of the contract description the buyer was entitled to rely upon that 
fact, even if he gave as the ground for rejecting them that they were 
tendered late. This case, therefore, cannot be taken to lay down that 
a buyer, who rejects goods on the ground that they were delivered 
late, cannot afterwards show that the goods weie not according to 
contract and escape liability on that ground^. 

nterestby 61. (1) Nothing in this Act shall affect the right 
Fay of of the seller or the buyer to recover interest or special 
iamages damages in any case where by law interest or special 
nd special damages may be recoverable, or to recover the money 
■amages where the consideration for the payment of it has 

failed. 

(2) In the absence of a contract to the contrary, the 
court may award interest at such rate as it thinks fit on 
the amount of price— 

(a) to the seller in a suit by him for the amount 
of the price—from the date of the tender of the goods 
or from the date on which the price was payable; 

(b) to the buyer in a suit by him for the refund of 
the price in a case of a breach of the contract on the 
part of the seller—from the date on which the payment 
was made. 

Interest by way of damages—History of legislation. 

The Interest Act 1839 (Act XXXII of 1839) based on Lord 
Tenterden’s Act^ provides for the payment of interest by way of 
damages in certain cases. That Act provides for the payment of 
interest at the current rate in the following cases:— 

(1) On all debts or sums certain payable at a certain time, under 
a written instrument, from the due date mentioned in the instrument. 

1 Hutmaya Maniagaran v. Lekku Goods Act, 1893, comspondmg to 

(1912) 37 Mad. m^U IC. 255. Boc. 61 of the Indian Act, and section 

2 Bee Pollock A Maila, Sale of Goods ^ (9) of the Bngliah Act to Section 61 

Aet, p. 9’i6. (2) (a) of the Indian Act, Section 61 

^Analogous law, {%) (b) of the Indian Act is new. 

Section 54 of the English Sale of 8 8 A 4 WUliam IV, Ch. 49. 
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(2) On all debts or sums certain payable at a certain time from 
the time that demand is writing in made, with a claim for interest 
from the date of demand. 

Wifh regard to breaches of contract for payment of money, the 
rule in English law before the Law Reforms (Miscellaneous 
Provisions) Act, 1934, was that interest cannot be allowed at common 
law by way of damages for wrongful detention of a debt*. Lord Tenter- 
den’s Act, however, has by section 28 provided for the award of 
inierest in particular case. This was bodily adopted, as already 
observed in the Interest Act of 1839. In Juggomohn Ghose \- 
Kdisfee Chan(^^ a case before the Privy Council prior to the passing 
of the Indian Contract Act, it was laid down in consonance with the 
rule of English common law that, in the absence of a mercantile usage, 
interest cannot by imported into a contract which contained no stipu¬ 
lation to that effect. 

With the passing of tlie Indian Contract Act, there arose a 
considerable divergence of judicial opinion as to whether in view of 
illustration {n) to section 73, interest can be awarded as damges 
where it is not reasonable under the Interest Act. The view of the 
Calcutta High (’ourt was that it could be^ Later case of other 
courts endorsed the view on the ground that in the fact of the 
woriigful dentention of money itself there is proof of the extent of 
plaintiff’s damages, and that the advantage that the plaintiff would 
have had if the money had not been detained, is stated in terms of 
money, interest at the current rate for the period of tiete!ltion^ This 
view was not founded on illustration (u) to section 73. But in 
Kamalmmal v. Perm Meera Levvai^" the Madras High Court held 
that interest cannot be recoverable under Section 73 illustration 
(n), where it was not recoverable under the Interest Act. 
According to this view, therefore, interest cannot be claimed for 

unlawful detention of money uiielss there is an express or 

implied agreement or usage or compliance wuth the Interest 

Act. This view was reaffirmed by a later Full Bench in 

Kandappa v- Muthurswamf. That was a suit to recover money 
advanced towards a contract for supply of goods and the full Bench 
held that the party who had made the advance was not entitled to 
interest from the date of advance as the contract did not provide for 
it, and no demand had been made before suit. The Bombay and 
Patna High Courts had taken the same view’. The Lahore High 

1 London, Ohathum Sc Lover Ky. v. 8. E. 1986 Mud. i86. 

B. Co. (1898) A. C. 429, 487. 5 (1897) 20 Mad. 48l; Anrndh Kumar v. 

) (1862) 9 M. I. A. 856. Lakshmi Ohand (J928) 50 All. 818:=^ 

8 Khetra Mohan v. Aswini Knraar (1917) 115 I. C. lll—A. I. H. 1928 All. (u) 

92 C. W. N. 488=^=46 I C. 667 ; See Ill. (n) is not exaustive ; HAiyid Ismil 

Kavnitdas v. Mancharsa. A 1. H. 1984 v. Saiyid Mehdi, A. I. R. 1924 All. 881 

Nag. 78. I. 0. 63. 

4 G. I. P. By. V. Jugal Ki-shore, A. 1, B. 6 A. I. K. 1927 Mad. 9»-'r(i927) 60 Mad. 
1930 All. 133*121 L C. 828 ; Kishaii 94=^99 I. C. 609 ; See also Baja Bam 

Lai V. Bapu A. I B. 1926 Nag. 868* Lass v. Gajapathi Krishna Chandra 

94 I. 0. 971 ; Ajodhya Prasad v. Shiv A. I. K. 1983 Mad. 729=146 1 0. 721; 

Prasad. A. 1. H 1927 Nag. 18=97 I. 0. Nanchappa V. Vatsari, A. 1. R. 1930 

1019; Abdullah v. Alla Liya, A. I. K. Mad. 727 i Arjunsa v.'Mohaulal, A. 1 B 

1927 Lali. 333*8 Lah. 310==^100 I. C. 1937 Nag. 845«171. C. 812. 

846 j liam Nath v. Bira Lai, A. 1. B. 7 A. I. R. 1924 Bom. 131=87 ?. 0 ,122 
1926 Cal. 7ft6=f98 1 Vi 647 ; Saiyid A. 1. B. 1933 Pat 196=146 I 0. 66, 
Muthttswamy v. Veeroawamy, A. I. K. 
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O^ttrt foil wed the M«;<trft€i vi? 0 W m osie wse' -bit olb^or' of th6 
««ime court inciined to take a broader view on the‘<b«»i§ of 
compensation for worngful detention*. The Allahabad*Eifh Court 
held in Abdul Jalil v. Mohammad Abdul Salam^ that apart from 
the Interest Act and section 7B, lU.(w) interest may be awarded on 
general grounds of equity, but the decisions were conflicting^ The 
Judicial Committee of the Privy Oouncial has now conclusively 
decided in B, N. By, Co, v. Buftanji Ramjf that section 73 is 
only declaratory of Common Law^ as to damages and that illustration 
(w) does not modify the language of the section or confer on a creditor 
a right to recover interest upon a debt due to him when he is not 
entitled to such interest under any provision of law. This means ’that 
usage of trade, in the absence of an express or implied contract to pay 
interest or a usage of trade, interest can be claimed only under the 
Interest Act. 

The present section of the Indian Sale of Goods Act, 1930, 
makes an express provision for the award of interest in case of 
breach of contract for sale of goods. 

Seller e right! to remoter itilere9t--^section 61 (2) (a). 

In the absence of a contract to the contrary, the court may 
award interest at such rate as it thinks fit on the amount of the price, 
to the seller in a suit by him for the amount of the price from the 
date of the tender of the goods or from the date on which the price 
was payable. It is thus clear that the seller can only recover 
interest when he is in a position to recover the price. When he can 
only sue for damages for breach of contract, he is not entitled to 
interest under the provisions of this sub-section. 

Tlie date from which interest is payable must be ascertained 
from the terms of the contract. In a case of a sale of specific goods, 
where nothing is said about credit or delivery, the price will be 
payable on the date of the making of the contract, and interest will 
he recoverable from that date. Where the price is to he paid on a 
Specified day, irrespective of whether the goods are delivered or 
not, that day will he the date from which interest will be recoverable 
and so on. 

Where delivery is to be made at the option of the seller during 
a stated period, such as the last fortnight in a specified mohth, or 
during a specified month, and payment of the price is only due on 
delivery, the dote of delivery or of the tender of goods, ■will be Ihe 
dale from which inteteet can be claimed. As instance of it, if thei c 
be a contract for the Sale of specific goods and the property passes 
to the buyer and the goods are to be delivered, say in March, the 


1 Kirpal Biagh v. silvan Mai, i.l. B. 
1027 U!t. 287=101 I, 0. 644. 

2 Piare Mohan v. Oopal Lai, A. 1 H. 
1982 iah 652=168 I. 0, 166 ; Ovjran- 
wala MnidCipal CofluaiHco v. ObAranji 
Lai A. 1. E 1986 Lah. 686=166 L 0, 
574 ; Bliam v, BaoaJf, 186 I. 0. 
719 ; M. C (ltt|ran¥ala v, Pfabhu Dial, 
A. I. B. 1988 Lah. 666= 146 L C. 154. 


188 I. €. 168=A. 1. B. 1982 All. 505 
«ee al»o A. I. B. 1928 All. 600. 

Lalitian v. OliintAmani 11918) 41 All. 
264 ;'Jwala Praaid v. Hoti lial (3924) 
46 All 625 ; Saiyld ISfiiAU HASan v. 
fildyid Mehdi A. I B. 1923 Ban. 266. 

A. IB. 1988 P. a 67'*178 IC. 16« 
1. L. B. (1988) 2 Cal 72. 
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price l>eiI|gf‘pay^^lfeIe^oa(i«liv»rrt th tepdere delivery on 

the 15th of March, and the hayer, wrongfully refnses to accept it, 
the date from which interest will be recoverable will be the 15th 
March.* 

(2) ibl 

8 ub»aeotion (2)^(6) introduces an altogether new provision for 
payment ofdnterest.to the buyer on the price, in a suit brought by 
him for refund of the price, in^ooneequence of a breach of the contract 
On tije ftellar’a part. The interest in this case is to run from the date 
Otn which the payment was made. In this case also the buj'or can 
only recover interest when he is entitled to recover the purchase 
price, that is to say, when he can sue for the price prepaid as money 
had and received, by reason of total failure of consideration. He 
cannot recover interest when his only remedy is to sue for damages, 
for instance, for a breach of warranty, even though those damages 
may be sulficient to extinguish the price* 

It is also essential for the application of this clause that there 
should be a breach of contract on the part of the seller It will not, 
therefore apply, for instance, where a case arises under sections 7 
and 8 or where the contract is dependent upon some condition inserted 
for the benefit of the seller, and is not performed owing to the non- 
fulfilment of that condition. A contract may also be frustrated by 
circumstances over which the seller has no control, so that in law 
he would not be liable to action, giving the same result. If a contract 
is rescinded by mutual consent, it must depend upon the terms of 
the rescinding agreement whether the buyer may recover interest. 
Under English law, interest is recoverable where money is obtained 
by fraud, and it would seera^-herefore that if the buyer rescinds the 
contract on the ground that it was induced by fraud, he can recover 
interest under this section, but it is more doubtful whether he can 
recover it if he succeeds in setting aside the contract on the ground 
that in such eases the parties are to be restored as far as possible to 
their originaJ position^. 

If a buyer could not obtain delivery of the gpod.s sold owing 
to the resistance of< tlie creditor of the seller who has attached them 
he is entitled to recover the purchase money paid with interest 
thereon under S. 61 of the Act^ 

In a suit for return of the sale price paid under a contract of sale 
of goods on the basis of a breach and total failure of consideration and 
for ekmagee for breach of contract by reason of non-delivery of the 

sold, the plaintiff is entitled to a Beturn, of the price paid by 
him with interest thereon from the date on which it was paid till 
date of judgment as compensation for having been kept out of bis 
money and also damages for breach, the measure of damages being 
the difference between the contract price and the market price of the 


1 Se« Polleclii a Itollm Sale* oi €l9(>d» 
Act, page 384. 

d See Pelloda A Mttllai, Sale e4 0Qod$ 
Aet, page 33S eiting In «i Metropeltitan 
Oealr |ISt3) 3 
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goods on the dato of breach. The material date is the date of the 
breach and not the date of trial of the suit/ 

Special damages--sub^section (1). 

Damages are, either general or special ‘‘Special damage, 
when contrasted witllgeneral damage means the particular damages 
beyond the general damages which results from the particular 
circumstance of the case*.’’ Section 73 of the Indian. Contract 
Act deals with both classes of damages. The words ; “compensation 

for any loss or damage.which naturally arose from the usual 

course of things from such breach” refer to general damages. The 
expression : “or which the parties knew when they made the contract 
to be likely to result from the breach of it,” refers to special damages. 
The case of Hydraulic Engineering Co, v McHaffie^ is an 
illustration. In this c,ase, the defendant knew of plaintiff’s 
contract with a third party for siiply of an important piece of 
machinery and yet failed to supply it with the result that the 
plaintiff had to commit a breach of contract. The defendant was 
held liable for the plaintitfs loss of profit as well as his charges for 
making other parts of the machine. “Where the breach has 
occasioned a special los.s, which was actually in contemplation of 
the parties at the time of entering into the contract, that special 
loss happening subsequently to the breach in list be taken into 
account^” In Easier v. Slovouski^^ there was a chain of buyers 
and .sellers in a string c^^ntract and in an action for breach of 
warranty, the first buyer was held entitled to recover from the first 
seller the damages which the last buyer in the chain had recovered 
from his vendor, and the costs of all the actions between the 
intermediate vendors®. 

Speaking about the English Sale of Goods Act, 1893, Sir 
Mackenzie Chalmei*s observes’: 

“The Act deals only with general damages, and merely saves the law 
relating to special damages. Many ot the oases lail to distinguish special from 
general damages, the reason being that both are governed by the same gniding rule. 
Oiven a particular contract, the rneaame of damages is the loss which naturally 
reaolts from the breach of a contract of the kind in question. Given a contract 
made under special circumetancca to the knowledge of both parties e g, a contract 
to fulfit a sub*oontraot, the measure of special damage isfthe loss which naturally 
reaultfl from the breach of a oont**act made under those particular circumstances. 
The underlying principle on which special damages are allowed appears to be 
this. When a coutiwct is entered into by parties with knowledge that there are 
special circumstances attaching to it, which, in the ordinary course of things, would 
produce special loss if the contract were broken, the law implies a liability to 
pay damages for such special loss.” 

In Hammond v Bussetf, a case where the actien was brought 
for breach of warranty, Fry L. J. suggests four tests for determining 
whether the damages which actually resulted from the breach of 

4 Rsmeshwardos Poddar v. Paper Sales 139 L. T. 60. (cf.) Williams V. Agius 
Udn 1944 Rom. 21* 45 Bom. L.a 906. (1914) A. C, 610. 

2 Bstcliffe V, Evans (1892) 2 Q. B. 524, 6 For a full discussion of the law as to 

at p. 628, per Bower, L. J. special damages, see Indian General 

8 (1878) 4 Q. B. D. 670 (cf.) Patrick v. Navigation Railway Co. v. Eastern 

Busso-British Grains Export Co. (1927) AssamOo. (1920) 47 Cal. 1027 i A. I. B. 

2 K. B. 636. 1921 Cal. 816. 

4 Hydraulic Engineering Co. V. McHsme, 7 Chalmers, Bale of Goods Act, llth 

supra, per Cotton h J. p. 677. Idn., p. 14$. 

5 (1928) 1 K. B. 78; Hall v. Pirn (1928) 8 (18871 20 Q. B. P. 79, at p. 100, 0, A. 
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contract ? (2) Was the contract made under any special circum¬ 
stances, and, if so, what were those circumstances ? (B) What, 

at the time of making the contract, was the common knowledge 
of both parties ? (4l What may the court reasonably suppose to 
have been in the contemplation of the parties as a probable result of 
the breach of the contract, assuming the parties to have applied 
their minds to the contingency of there being such a breach V 

This section preserves the right of a party to a contract of sale 
to recover special damages in anyfcase where by law special damages 
may be recoverable. 

fn the cases noted below recovery of special damages was 
considered and decided:-’ 

(1) in,Smeed v. Foord^, the defendant had contracted with the 
plaintiff, a farmer, to furnish, within three weeks after July 24, a steam 
threshing engine, which was wanted, as he knew, for the purpose of 
threshing the plaintiffs wheat, so that it could be sent at once to 
market He did not deliver the engine until September 1 1, but from 
time to time repeatedly assured the plaintiff that it was coming 
shortly. The plaintiff was therefore obliged to carry the wheat home 
and stack it, and while stacked It Nvas damaged by ram and had to 
be dried m a kiln. There was a further loss by reason of a fall in 
prices on resale. Held, that the defendant was responsible for the 
plaintiff’s loss by the deterioration of the wheat and his expenses of 
carting, stacking, and kiln-drMug, but not for the fall in the market 
(ince. as this loss could not have been reasonably anticipated by the 
parties ns the probable result of delay in delivery. 

(lonveisels, the seller could not have claimed that a rise in the 
market price could be taken into account to mitigate the damages. 

(2) In Borripff v. Hutchinson^ the plaintiff had bought from 
defendant seventy-five tons of caustic soda, deliverable in three * 
equal parts, iii June, Ja]> and Augn.st. The buyer at the time made 

a like contract for resale at a jmofit to H, a St. Petersburg merchant. 
The latter in Ins turn made a sub-.sale at a profit another merchant 
in St. Petersburg The seller, at tlie time of the contract, knew 
that the soda was bought for sale on the continent, and was to be 
shipped from Hull, but there was no evidence that he then knew 
that it \^/as to be shipped to Pussia Some of the soda was delivered 
late, and the plaintiffs were compelled to pay increased freight and 
insurance, owing to the approach of winter, on dispatching it to 
Kussia. The rest was not delivered : and the plaintiffs had to pay 
a sum of money to the merchant in Bnssia to compensate him for 
damages which he had to pay to a buyer from him. There was no 
market where the plaintiffs (‘ould purchase caustic soda. 

Held, that the buyer was entitled to recover as damages: ~{J) 
his lost profits on the resale, and (2) all his additional expenses for 
freight and insurance ; but (8) not the damages paid to H, his vendee, 
for the latter’s loss on the 8ub-.sale, those being too remote, as the 
seller did not, at the time of making the contract, knew of the sub- 


1 E. & 1, 602, 28 L. Q. B. 17 B ; 117 2 18 C, B. (N-S.) 446 ; 84 L. J. 0. P. 189, 
B. B. 866. 1X4 B. B. 603. 
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Willefi Jm that, even had he known, he could not be taken to have 
contracted to be reaponaible for such remote consequences. 

This is a case in which, in the absence of an available market, 
the price obtained on the resale can be taken as the value of the 
goods, 'rbe increased freight, however, was special damage. 

(3) The defendant had agreed to supply the plaintiffs with 
certain sets of wheels and axles during the months of February to 
April, 1872. This contract was subsidiary to one which the plaintiffs 
had made to supply a Russian Railway Company with waggons by 
two deliveries in May of the same year, under penalties for delay. 
The defendant had notice of this sub-contract, but not of the date ol 
delivery, or of the amount of the penalties. By reason of the 
defendant's delay in delivery of the goods, which were not obtainable 
in the market, the planitiffs had to pay £l00 to the Russian Company 
as penalties. //e/^,.that the plaintiffs were not entitled, as a matter 
of law, to recover the amount of the penalties as such, but that the 
jury might reasonably asse.ss the damages at that amount. 

(4) In Hydraulic Engineering Co. v. Mcltaffie^ the plaintiffs, 
being under a contract with .Tustice for the supply of a peculiar 
machine by the end of Augus’t, 1878, contracted with the defendaiits 
to make a part of the machine as soon as possible. The defendants 
were expressly informed of the plaintiffs’ contract with .Tustice and 
that the machine was wanted by Justice at the end of August, but 
did uot complete their part of it until the end of September. Justice 
then refused to accept the machine, which was unsaleable in tlie 
plaintiff’’H hands. Under these circumstances the plaintiffs were 
held entitled to recover damages for:—(1) loss of profit on their 
contract with Justice ; (2) expenditure uselessly incurred in making 
other parts of the machine ; and (3) cost of painting it to preserve 
it but not of warehousing it. 

‘ (5) The plaintiffs bought from the defendants certain sheepskins 

for the purpose, as the defendants knew, of reselling them to a buyer 
in Prance at a jirofit to the plaintiff of 5 traiics a .skin. The defen¬ 
dant failed to deliver the skins, and the plaintiff was condemned to 
pay damages by the French courts for breaking his contract with 
the French buyer. The skins could not be obtained in the market. 
The plaintiff was held entitled to recover not only the loss of profit 
but the damages which he had paid in addition*. 

(6) In Agim v. Great WeJitem ColHery Co} the plaintiff- 
a coal merchant, contracted with shipowners for the supidy of 
coal to their ships at a certain port, and entered into contracts with 
the defendants for the supply of coal to him for shipment in those 
steaiOerfi. The defendants failed to deliver within the contract 
time, and consequently a steamer was delayed. The plaintiffs w^hen 
sued for damages put at £160 defended the action and paid £20 into 
court, which was found to be sufficient. Held, that the plaintiff was 
entitled to recover from the defendants the £20 paid into court and 


1 4 Q. B. 0. 670 (C. A.). (im) 15 Q. B. D. 85. 0. A. 

2 Orebert BorKnis v. I A W. Na|pent 6 t Q- B. 418, 0. A. 
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his oo$is rs»LSo»ably incurred ovsr and above the amount which he 
had received as costs between party and party in that action. 

(?) In Jf/all V. Pirn* there was a sale with a resale and ft 
succession of sub-sales of a cargo of Australian wheat of a certain 
and description for future shipment in November. Subsequently 
a particular ship was nominated in the following January as the ship 
which was carrying the cargo, but though the seller had the docu¬ 
ments in March they deliberately refused to deliver them to the 
buyers. The contract was made subject to the conditions of the 
fjondon Trade Association. It was held by the House of Lords that 
the sale was the sale of a cargo of an individual ship, and not merely 
the sale of coni in bulk, and by the terms of the contract it was con- 
temjilated that the buyer might re-sell the cargo and in such a case 
the seller agreed to put the buyer in a position to fulfil his contract. 
The buyer was therefore entitled to recover as damages the loss of 
profit on his sub-contract and also to be indemnified against any 
damages w^bich he might have to pay to sub-purchasers. 

Analysis of the cases referred to above will show that where 
the goods are bought, to the knowledge of the seller at the time of 
making the coiiti^ct. for resale and no market exists for the goods, 
the buyer may recover as special damages the difference between the 
contract price and the sub-sale price i the jirofits avS such of the 
sub-sale . for as the buyer cannot supply himself elsewhere, the loss 
ol profits naturally results from the seller's breach of contract under 
the special circumstances. Hut even where the sub-contract is not 
known to the seller, the price at which the buyer, in the absence of a 
market price, resells the goods to a sub-buyer is lelevaut to the 
measure of damages, as being some evidence of the value of the 
goods at the date appointed for delivery, and if the jury regard this 
evidence as satisfactoiy, they may award the buyer the difference 
between the contract price and the sub-sale price as general damages*. 

The case of Hall v. Pirn is an exception, but it was decided on 
the particular terms of the contract which contemi>lated a series of 
string contracts with sub-purchasers. It is to be observed that as 
the buyer had committed himself to sell that particular cargo, it 
W^ould not have been a performance of his contract if he had tendered 
other corn to his sub-puvehaserH. Where, however, the contract is 
for the sale of unascertained goods and there is a market, the 
difference between the market price and the contract price is the 
measure of damages, even if the seller knew^ that the buyer wanted 
the goods for the purpose of re-saJe^. 

Failure of consideration. 

‘Tt is a well established principle of the English common law 
that when money has been received by one person which in, justice 
and equity belongs to another under circumstances which render the 


1 (1928), 139 L T. 60 ; M. L., 38 Com. 
Om. 824. 

2 See Beoi»min on Sale, 7th Edn., p. 1017. 
8 Bee WilHams v. Eeynolde (1^5) 6 B. 

a $, 496. 141 B. B. 498; Orebert- 


Borgnis v, Kugeut (1885) 15 B. L. 
85 0. A. at p. 89. Eor a snnunai'y of 
the Tales as to damages for non¬ 
delivery see Benjamin on Sale* 7th 
Edn., pp. 1018-lW. 
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receipt of it a receipt by the defendant to the use of the plaintiff, the 
latter may recover as for money had and received to his Use. The 
principle extends to cases where the money has been paid for a con* 
sideration. that has failed*.” The general rule applicable to all 
contracts is equally applicable to sale of goods. Where the con¬ 
sideration for payment of the price has wholly failed, or where there 
has been a total failure of a severable part of the consideration, the 
price if paid, or a proportionate part thereof - respectively, can be 
recovered by the buyer as money had and received to his use by the 
seller^. Thus in PiAn Lai v. Mina MaP it was held that a buyer 
who had made payment for goods to be delivered at a later date was 
entitled to recover the sum paid when the seller failed to effect 
delivery. Such failure of consideration may also be pleaded as 
defence to an action for the price^ But if the failure of consideration 
is in any way traceable to the buyer’s own fault, he cannot recove/. 

When the seller fails to deliver the goods or tenders goods 
which the buyer lawfully rejects: and even if the buyer ha.s had the 
use of the goods and is deprived of them by their true owner, he may 
recover the price for the breach of the condition as to title.'’ Nor¬ 
mally, however, where the buyer ha.s had the goods ho cannot recover 
the price as money had and received, and must bring an action for 
damages, unleffs indeed he can rescind the contract. Similarly, 
money given for a forged bill or note or railway s(‘rip, bonds which 
are valueless as not being properly stamped, or speciHc goods which 
were not in existence at the time of the (jontract or have ceased to 
exist before the risk has passed to the buyer can be recovered. It is 
to be observed, however, that when, under the contract of sale, the 
risk has been transferred to the buyer, and the goods perish, he has 
to bear the loss and cannot recover the price and generally if perfor¬ 
mance of a contract is frustrated, money paid and payable while 
the contract was still in force cannot be recovered; the loss lies 
where it falls’. 

Partial In cases where the consideration has failed only in part the 

failure money cannot be recovered unless the consideration iHseverable^ A 
distinction must be made between “a failure of part of the considera¬ 
tion and a partial failure of the consideration.” Benjamin has ob¬ 
served :— 

“A faiJnre of part of an ontin* considerahon ih a faiiaro ot the whole consi¬ 
deration, and the rale of law is in Ruch catjes that ‘whoro a huui of money has been 
paid fur an entire oonaideration and there ih only a partial tail are ot coiiRideratiun, 
neithoi the whole or any part of buoU sum can he recovered.’ Oii the other hand, if 
the consideration be (lyigiDally aoverable a tailure ol part is a total laiJure of that 
part, but ot that part and the buyer’s rights are unaffected by the acceptance 
of the other parts of the ^nsidoration.” 

1 Royal Bank of Canada v. The King 4 Biggerstaff v. lluwatt’s Wharf, (1896) 

(1913) A. C. 288, 396. P. C. 2 Ch. 93. 

2 Chanter v. Less (1889) 5 M. & W. 698, 6 BoRton Deep Sea Fishing Co. v. Ausell, 

701, Ex. Ch.; 61 B. B. 684, 600, (1888) 89 Ch D. 339 ; Hall v. Burnell, 

60t; Biggerstaff v.Rowatt’s Wharf Ltd. (1911) 2 Oh 6S1, 

(1896) 2 Ch. 93 C.A., at pp. 100,ma03; 6 Howland v. Divall, (1928) 2 K. B. 500, 
Devanx v. ConoJy (1849) 8 0. B. 640 ; 7 C.A. See Pollock & Malla, Sale of Goods 
79 P. H. 669; Rowland v. Divall (1923) Act, page 832 ; Chandler v, Webster, 
2K. B. 600. (1904) IK. B. 493. 0. A. 

3 (1928) 6() All. 82 ; see also Mathura 8 Biggerstaff v. Bowatt’s Wharf, supra; 

Mohan v. Kama Kumar (1916) 43 Cal. Cox v. Prentioe, (1816) 106 E.B. 641; 

790===d6 I C. 805. 10 HB. 228. 
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In Johnson v. Johnson^ where a house and parcel of land 
which had been separately valued^ were sold for the aj^gregate of 
the value, and the plaintiff who was evicted from the house owing 
to defect of title, sued for the return of the purchase money of 
the house without giving up the land, it was held that the bargain 
was in effect two contracts and that the plaintiff could recover. 


Where the contract is entire and the seller fails to perform 
part of it, the buyer may treat such failure as a total failure to per¬ 
form the contract, and recover the price^bnt if he accepts the partial 
performance then there is only a partial failure of consideration and 
neither the money nor any part of it can be recovered as money had 
and received^ 

A contract, though originally entire, may be rescinded par¬ 
tially, and the money paid for the part unperformed could be recovered, 
where the contract is capable of severance, and the conduct of the 
parties shows assent to such severance,* 

Lien for storage charges. 

In the ca,se of sale of goods though the vendor has no lien for 
,storage charges it is open to parties to make it a term of the original 
contract that the owner should pay for the upkeep of the 
chattel while it is detained as a lien for non-payment of the 
price‘\ 

Rate of exchange. 

Generally speaking when a claim is to he converted into the 
currency of the country the rate of exchange of the date of breach 
is takeiK 


1 (1802) 127 K. K. 89 5 6 U. n. 736. 

2 <5ile» V. Edwards, (1797) 7 T. B. 181, 
4 B. \l 414. 

3 Harnor v. drives, (1856) 15 C. B. 667, 
100 R. R. 536. 

4 Devaux v. Connolly, (1849) 137 E. R. 
658 ; 79 P. H. 659. See also notes 
under section 87, 


5 Ha/.arimal v, Champalal, 1949 Nag. 141 
207 I. 0. 145--=^!. h. H. (1948) Nag. 272. 

6 L« Reaupiu v, Crispin (1920) 2 B. 
714; noD'delivefy of goods sold, rate 
of oxohAnge on the date of the broach 
taken. See also He Hodgson A Co. 
(1920) W. N. 19S. 
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CHAPTER VIL 

MISCELLANEOUS. 

* 62 . Where any right, duty or liability would 
arise under a contract of sale by implication of law, it 
may be negatived or varied by express agreement or by 
the course of dealing between the parties, or by usage, 
if the usage is such as to bind both parties to the 
contract. 

Exclusion of implied terms and cotidilions* 

This section is merely an application of the general maxims 
Exprfssum facit cessare taciturn and Modus et emrenfio 
rincunt legem. A sale is consensual contract aiul the parties may 
alter at will the obligations which the law implies from the general 
nature of the contract*. As observed by Lord Blackburn, discussing 
the correlative obligations of payment and delivery : “There is no 
rule of law to prevent the parties from making any bargain they 
please*”. Of course, if the agreement is forbidden by law, opposed 
to public policy, or immoral; it is void and of no legal effect. What 
1.S meant by saying that the parties can make any bargain they 
please is that they can impose any conditions they like and thereby 
exclude the application of any terms or conditions which the law 
affachevS to such contracts generally. The Act does not compel the 
parties to make their contracts according to the rules of law which 
it contains, and they may make what terras they please, provided 
that the contract is not illegal. Thus they may exclude any of 
the terms or conditions which the law usually attaches to a 
contract of sale, and create for themselves any special rights and 
obligations that they please, including, if they are so minded, 
provisions whereby the seller may derive an advantage from his 
own default*. 

It is thus clear that the provi.sions of the Act are not absolute 
rules of law, but presumptions which could be negatived or rebutted 
by the express or implied terms of the particular contract. 

Nature ai«l extent of the rule. 

While applying this rule in estimating the effect of an express 
stipulation, in the words of Willes J, it must be home in mind that 

UncAsfcer v. Turner (1924), 2 K.B. 283 
C.A. 3eo ako lu re Bourgeois und 
Wileou Hoigete « Oo.; <1920) 85 Com. 
Cm. 860; Bhanrao Deebtutikh 

V. Sayrad Strajai Khan, 43 L€. 33 (35) 
41 Bora. 686. 
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*Aii«logotis l«w. 1 

See 55 of the Ihughaii Sale of Good 
Aot. 1893***Appendix A. 

1 See Ohalniere, Sale of Goode Act, llth 
ISdn., p. 146. 

2 Oaleutta Oo. v. Be Maitos (1861), 83 
urns. 838, at p. 588. 



S®C. <U EXCLUSION Q» TEEMS Am CONPITION8 5015 

1 

‘tlie doctrine tfasfc m express previsien exckdee implication does not 
affect cases in wkiek the express prevision appears on the true 
construction of the contract to have been superadded for the benefit 
of the buyer,” This principle is confirmed by section 16, clause (4) 
supra which provides that *‘an express warranty or condition does 
ncft negative a warranty or condition implied by this Act, unless 
inconsistent therewith.” French Law goes even further and provides 
that where a stipulation in a contract of sale is ambiguous, it is to be 
construed in favour of the buyer.^ This rule wps^ recognised in 
Boman Law when it laid down: ‘*/n contrahenda conditions 

ambiguum pactuni contra vendilorum interpretandumSsty^ In 
England the same result has been arrived at occasionally by giving 
effect to the maxim,—“Fcrfta Chartarum fortius accipiuntur 
contra proferentem^^ 

The provisions of this section are also subjects to the ordinary 
rules governing the admissibility of oral evidence in relation to 
written contract8^ which in India are contained in section 92 of the 
Indian Evidence Act, 1872. To exclude a term implied by law, the 
express agreement must be inconsistent with it^ For instance, lien 
is not the result of an express contract; it is given by implication 
of law. If, therefore, a mercantile transaction which might involve 
a lien is created by a written contract, and security given for the 
result of the dealings in that relation, the express stipulation and 
agreement of the parties for security exclude lien, snd limit their 
rights by the extent of the express contract they have made®. 

Tlie question of w'hat terms are to be implied in a contract Implied 
IS a question of law * The court, and not the jury, are the tribunal terms 

to find such a term : they ought not to imply a term merely because 
it would be a reasonable term to include if the parties had thought 
about the matter, or because one party, if he had thought about the 
matter, would not have mo.de the contract unless the term was 
included. It must be such a necessary term that both parties must 
have intended that that should be a term of the contract and have 
only not exiiressed it because its necessity was so obvious that it was 
taken for granted’”. 

The express agreement, to have the effect of excluding the Express 
term implied by law, must be one inconsistent with it. Thus w^here agreement 
an express warranty is perfectly consistent with a warranty implied 


1 French (Util Code, AH 1601. 

2 Ohslfiieris, p. 147. 

8 The words of a deed arc ooostraed 
more strongly against the grantor. See 
Eoe V. Tranmarr i Wiis, 76; PerBlack- 
bana J. in Fowkes v. tfanoUester Life 
Amn, P2 U.Q.B, 168 (162). 

4 Ee Walker. Wtnaer eta. (1604) 2 K. B, 
169. 

6 Seetioik 16, olaoae (4) eopjii; Bigge v. 

7 B. * N. 966. 

6 Be Estate, L.E. 1 P.O. 996 

(905). See hleo United State* Steel 
Prodneta v. U. W. liaiJway, (|916) 
A.0.199 (196^ 


7 In re Oomptoir Commercial Anveraoia 
and Power Son A Oo, (1920) 1 KB. 
869, 899 —900, C.A.; Tonmier v. Na- 
tionai Prorinoial A Union Bank of 
England (1924) I K B. 461, 0 A.; Oftl'- 
cial Aesignee of Madrae v. Frank John* 
aon Sons A Co, (1991) 64 Mad. 409=® 
A.LB. 1991 Mad 65«128 I.C. 849 

8 Seetion 16 (4) ante; Bigge v. Parkin¬ 
son (1869) 7 II. A N. 966; 126 B. E. 
768; Johisaon v. Eaylton (1891) 7 Q.B. 
D. 4S8, C.A,; Mody v. Owgaon (1687) 
L.E. 4 Ek^., 49 Ea. Ob.; Ummttionds 
V, Van UW) 19 App, 0«e. 994. 
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by law, the latter will not be displaced*. The principle of this 
section was applied in a recent Allahabad ruling in whioh parties 
had agreed that the seller might resell against the buyer in breach, 
even though the goods might not have been appropriated towards the 
contract^. 

The agreement by which it is sought to vary or negative the 
incidents arising by implication of law from the contract of sale must 
be express and not to be only implied from the circumstances of the 
case, except in^ the case where instead of an express agreement reli¬ 
ance is placed on the course of dealings between the parties, in which 
case of agreement to such effect may be inferred from such dealings. 
So where the parties have come to an express agreement none can be 
implied,’'' and where the parties h»-ve expressed in words or acts the 
condition or warranty by which they mean to be bound, any other 
condition or warranty inconsistent therewith i^ excluded thereby/ 
So also an express warranty is never extended by implication of law.’ 
But these limitations, as has been already pointed out, do not apply 
where the express provisions appear to have been superadded for the 
benefit of the buyer®. 

Exclusion of terms impliedl by the Act must be in clear and 
unambiguous language. 

The party who wishes to exclude or escape from terms and 
conditions by which he would normally be bound must do so in clear 
and unambiguous language. He cannot rely on an ambiguous docii- 
ment. The Act definitely draws distinction between conditions and 
warranties. Sometimes the parties use the word “warranty” or “gua¬ 
rantee” in their contracts, w'hen in all probability they mean what the 
Act calls a condition, witli the result that they find that they have 
not excluded an implied condition, by which therefore they are still 
bound ]n particulai the efforts to exclude by agreement the buyer’s 
right to reject are constantly failing owing ter a failure to appreciate 
the full results of the implied condition that the goods must answer 
the description or be of the contract quantity®. 


1 Btgge V. Parkinson, supra ; cf Elderslie 
8. 8. Co. V. Borthwick (1905) A, 0. 1*3; 
Gordon Alison v, Wallsend 8. & Eng. 
Co. (1926) 48T.LU 104. 

2 Sbeo Narain v, N 8. 8 . & G. Oo., A.I.K. 
1938 All. 279 ~ 175 I. C. 562. 

3 Catter v. Powell, 6 T. R. 320. 

4 Parkinson v. Leep 2 East 314. 

5 Dickson v. Zizania, 20 L. .1. C. P. 72. 

6 Mody V. Gre^ifou, L. B, 4 Exoh. 49 (53); 

liitimitxoniN Knp. 

384 ( 294 ). 

7 See, for instance, Wallis v. Prrtt (1931) 
A. 0. 894 ; Baldry v. Marskall (1025) 
1 K. R. 290, 0.: A Barker (Junior) A 
Co. V. Agios Ltd. (1926) 83 Com. Cas. 
120, am) 43 T. L R 751. 

8 B$e PoJlook A Mnlla, Sale of Goods 
Act, p, 887; Green v. Arcoa (1931) 
47 T. L. R. 883. C. A., Merer Ltd. v. 

Oirelfa Timber On. 41980) 


regret that m many commercial 
matters the English law and the 
practice of commercial men are getting 

wider apart .Commercial men 

carry on an enormous mass ol businesa 
under the system of ‘string contracts,' 
under whioh A, who has made a 
contract with B, goes to arbitration 
with Z, of whom he never before heard 
and with whom he has in the eyes ot 
thfe 'aft 

Their view of damages as a sufflcienf 
remedy for breach of contract entirely 
differs from the law's remedy of 
1‘ejoction, The commercial man does 
not think' there can be no contract tc 
make a e^mtract, when eyeiy day he 
finds a polio? ‘premium to be agreed’ 
treated by the law a« a oontrAci” 
Semtton L, J W. N. mUae A Oo. v. 
Aropa JLtd„ Ooai, Cm, 863, 
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Course of dealing* 

In Pocahontas Fuel Co v. Arnbatielos^ McOardie J. discusfling 
the expression observed: 

^‘That phiaae means, 1 conceive, that past business between tlie parties rais¬ 
es an implication as to the terms to be implied in a fresh contract, where no express 

provision is made on the point at issne.I think that aconrse of dealing may arise 

with equal force whether from a written or parol bargain, or from the repeated oc¬ 
currence of siniUw methods as between the parties. In each case the question is as 
to Uie implication to be drawn from the past as applied to a new transaction.” 

Aft in the case of express agreement, the course of dealing must 
point clearly to an ambiguous agreement to create obligations or rights 
which do not normally attach to a contract of sale, or to negative or 
vary those which normally attach. It is also doubtful whether parties 
can, by course of dealing, practically contract themselve.s out of the 
essential requirements of the statute, for instance, dispense with the 
necessity of tendering the proper documents under a c.i.f. contract*. 

In Haridas Ranchordas v. Mercantile Ban¥ it was held that 
the course of dealings between the Bank and its customer (to whom 
Overdrafts had been allowed) showed that there was an agreement 
to pay compound interes. In Venkafachalam v Ponnuswami^ in a 
suit by a commission agent for value of goods consigned, where the 
defendants pleaded negligence of the plaintiff in not getting the goods 
insured, the court held from the course of dealings between the 
parties which showed that the goods were always sent without being 
insured, that the incidence of the risk lav with the defendants. 
Similarly, in Alagappa v Roopchand^ the court declined to apply 
Section 91 of the Contract Act (i elating to proper delivery to the 
carrier) to the circumstances of the case, as the long course of 
dealings between the parties decidedly pointed to the exclusion of 
Section 91 (of the Contract Act) with regard to the dealings between 
the parties. 

It has been observed that evidence of previous course of dealings 
between the parties is only admi.ssible to explain the meaning ol the 
terms used in a contract and not to impose on a party an obligation 
as to which the contract is silent.® Where it is necessary to imph 
some term and no rule of law applies, a usual practice or course of 
business which the parties may be presumed to have known and 
with reference to which, it is reasonable to suppose, they contracted, 
becomes material to show their intention though it is not a detinite 
or uniform practice.’ So delivery of less or more than the contract 
quantity or the passing of the risk when the contract is silent may be 
good subjects to be governed by course of dealing between the 
parties.® 


(1922) 27 Com. cas. 148,162, 168. 
Mtlinberg v. H. J. Evans A Co. (1924) 
41 T. L, B. 88.40, 0. A., per Atkm L.J., 
80 Com. Oas 107 ; cf. Steel Brothers, 
Ltd. V. Btyal Khatao A Ob. (1928) 47 
Bom. 924«;A. I. B 1924 Bom* 247= 87 

I a 87 . 

A. L 1920 0. ei«44 Bom. 474- 



Wilson V Bala Kristo, A. I. R. 1927 
Cal. 668«(1927) 54 Cal 649. 

6 Ghellabhai v. Nandnbbai, SO Bom. 288. 

7 Bemfry, p. 602, citing Lewis v, G. W. 
By. 8 0. B. D. 395,; The Cni*ftew (1891) 
P. 331 bnt see the Nifa (1892) p. 4U ; 
Walker v. Johneoh, 10 M. A W. 161; 
Watte V. Grant, 26 8c. L. B. 660 ; 
IHoltenson v, Lano, 2 P. A F. 188. 

8 SeeBemftT, pp. 264, 220 ^ Dunlop v. 

' 1 ' 
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Usages. 

In commercial tratjuac^tioNS extrinsic eyidence or mistom and 
usage is admissible to annex incidents to written contracts in matters 
with respect to which they are silent. This is done upon the principle 
of presumption that in such transactions, and ip such contracts 
parties do not mean to express ip writing the wh^e of the contract 
by which they intend to be bound, but they oontraot with ^reference 
to those known usages*. If there is an invariable certain and general 
usage or oastom of any particular trade or place, the law will 
imply, on the part of one who contracts or employs another tp contract 
fro him upon a matter to which such custom oy usage bps 
reference, a promise for the benefit of the other pai*ty in oopfomity 
with such usage or custom, provided there be no express stipulation 
between them which is inconsistent with such usage.* Whmi, however, 
such invariable usage is proved it is to be considered as the feasis 
of the contract between the parties, and their respective,,rights and 
liabilities are held to be precisely the same as if without any usage 
they had entered into a special agreement to the like effect^ This 
is in conformity with the maxim “In confmdihus tacite inmnt 
eaquae sunt moHs ef consuefudinisJ^ This tacit variation of the 
terms from those which would otherwise be implied by law, has the 
same effect os if it was expre88^ This rule is, however, subject to 
the following two qualifying exceptk>n8^ namely, (1) as regards a 
person who does not know and assent to a usage, a custom of trade 
may control the mode of performance of a contract, but cannot change 
its intrinsic character^ and (2) if and so far ns a contract of sale is 
in writing®, evidence of any usage inconsistent with the writing is 
inadmissible’. 

Usages are imported into contracts as implied terms, not 
because they have any intrinsic authority, but because the parties are 
deemed to have contracted with reference to them*. A business cus¬ 
tom, therefore, as opposed to aland or family custom need not possess 
the attribute of antiquity*; and, whilst the length of time during 
which a usage has existed is of some importance in determining 
whether it has become established^*, it may be of recent origin**. It 
may be in the course of growth*^. 

To make out a trade usage it need only be shown (i) that it is 
certain and part of the agreement between the parties by necessary 


1 Per Lord Wensleydatfi, in Hatton v. 
Warren, 1 M. & W. 466 (475). 

2 Per Lord Attenboroagh iii Baitt v. 6 
MitelieJl, 4 Camp. 146 <149), followed 

m Volkart Brothers v Vettivela Nadan 9 
11 Mad. 459 (401) 

8 Ibid. 

4 Per Blaokbaru J. in MoUett v. Bobin- 
son, L. B. 7 C. P. 84 (108). et Produce 
Brokere Co. ?. Olymphia Oil and Cake 
Oo. (1916) A. 0. 314 (881) 8. C. (1917) 

I K. B. 890 (880)^ 10 

6 Chalmers, p. 148. 

6 MoHett V. Bobipfton, LB. 6 0. P. P. 11 
656 and Bobinson v. Moilett. L. B. 7 

H. L. 802, 12 

7 Miller, Oibb A Co. v. Smith and Tyrer, 


(1917) 2 K B 141 C. A. Be Suip© A Co. 
(1917) 2 K.B 318 0. A. 

Bee Pollock & Mulla, Sale of Goo^s 
Aot, p. 888 

Jamna Das v. Chetandas, A. I. B. 1988 
Bom. 487«112 I 0. 610, following 
Plaid V. Allcock, (1866) 176 E. B. 918, 
149 B. B. 747; BeehoariaUnd iBxplO- 
ration Co. v. London Tredltigf Bank 
(1898) 2 Q. B. 658 ; Moult v. Holliday 
(1898) 1 Q B. 126. 

Edelstelo v.13ohbler & Co. (1902) 3 K. 
n. 144. 

Beohuanaland Exploration Co. f, 
Loitdoi) Trading Bank, aupra. 

Moult V. Halliday, supra, ^ 
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impH«ati0ii» iU) tfbat it is reasonable and not inconsistent with law* 
(ml tliat it was so universally acquiesced in that every body in the 
trade knew it or could have ascertained it, if he had taken the pains 
to enquire*. It is not necessary to prove that the party who is 
sought to be bound l)y it was actually aware of it. ''The usage 
must be so well known and acquiesced in that it may be reasonably 
presumed to have been an ingredient tacitly imported by the 
parties into their contracV^^^ For a decision to be based upon a 
usage of trade, there must be sufficient evidence to show that the 
usage was so universal as to become part of the contract between the 
parties by operation of law^ Where there is reliance on custom 
there is necessarily a variation from the written contract, but the 
variation should not be in contradiction of or repugnant to it^ 
Evidence of a custom not inconsistent with the contract can be admi¬ 
tted but a mercantile custom obliging the purchaser in contraven¬ 
tion of the written contract, for instance, to accept goods not of the 
stipulated kind can be of no avail in a suit for the recovery of goods 
under the contract.® 

A usage must be general and it is not sufficient that it should 
be recognised as applying to a majority of cases’. The party setting 
it up must prove it, if it be disputed". The usage to be binding, must 
be known or taken to be known to both parties^ The most cogent 
evidence of usage is not that which is afforded by the expression 
of opinion as to its existence, but the enumeration of instances in 
which the alleged usage has been acted upon and the proof afforded 
by judicial or revenue record or private accounts and receipts that 
the usage Had been enforced*®. The series of acts by which an usage 
is to be established must be uniform and constant**. Litigation is a 
test of the existence of a custom but not its sole proof*^. There is a 
difference between custom and what is customarily doae*^ An usage 
implies a rule which must be followed under compulsion*^, and to 
which the party benefitted can claim adherence by the other party as 
of right,*" and not only as a busiues.s practice*®, though a business 
practice also if long continued may raise a presumption of its being 
compulsory*’. It is not sulHcient to prove that certain .leading 
merchants of a place consider it desirable.*" 

1 Mercantile Bank v. Roolialtlaa, A. I. K. Oobinda Chetty, A. I. R. 1925 Mad. 

1926 Bind 225. 1232=91 1 0 257. 

2 Knssian Bteawi Navigation Trading Co. 9 Kobinson v. Mollett, 1876) 7 H. L. 802. 

V. Silva (1863) 143 K. 11. 242 ; 134 R.R, 10 Lacbman Rai v. Akbar Khan, 1 All. 

676 \ Bobiimoii v. Mollett L. R. 7 H. li. 440 ; Gurdayal v. Jhandn 10 All. 685 ; 

802, cited itl Paul Beier v. Ohotalal, Paul Bier v. Chotalal, SO Bora. 1(15) ; 

80 Bom. 1 (16). Bahimatbai v Hirbai, 3 Bom. 84; Gopal 

8 Juggmohan v. Manik Chatid (1859) 7 v. Hanmant, S Bora. 273(297). 

U. I. A. 268. See also Ohandanmull v. 11 Superunddhwaja v. Garuraddliwaja, 15 

National Bank, A. I. R. 1924 Cal. 652 - All. 147. 

61 Cal. 43=79 I. 0. 767. Wittenbaker 12 Syud Mohammad A/xal v. Kahhyalal, 6 

V. J. 0. Ganlortaon (1917) 44 Cal. 917 W. B. 42. 

=48 1. 0. 11. 18 In re K. W Robber Co. (1908) 2 K. B. 

4 Mackenzie Byall A Co. v. Ohararoo & 919; Kopnw v. Sloate, 10 Com. cas. 78. 

Co. 16 Cal. 702. 1*4 Attwood v. Sellar, 5 Q. B. D. 286. 

5 Ruttonaey Bowji v. Bombay United 16 Ibid. 

8pg. Bt%. Co. 41 Bom, 51(9. 16 Ibid. 

6 Ibid. 17 Siveudson v. Wallace, 10 App. oas. 404. 

7 EoMernesa v, (jolUnsou (1837) 7 B. & 18 The Steamship Co. v. Price, 8 Oom.oaa. 

0.212, 31 B. B, 174. 292, 

8 Bilarara ParammWhdas v. Gudiyatam 
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In Smith V, Ludah^, Farren J. in discussing the admissihility 
of evidence (as'^to an usage in the Bombay piece goods trade) under 
Section 92, proviso, (5) Indian Evidence Act. cited a passage 
from Huttony> Warren^:— \ 

"It hu long been settled that in oomuieruial iransa/ttions extrinsic evidence 
of oustoni and usage is admissible to annex incidents to written contracts, in matters 

with respect to which they are silent.And this has been done upon the principle 

of presumption that in such traaiactions, the parties did not mean to express in 
writing the whole of the contract by which they intended to be bound but to 
contract with reference to those known usages.” 

This evidence is only receivable when the incident which ifc is 
sought: to import into the contract is consistent with the terms of 
the written instrument relating to the contract^ 

For the application of the rule stated above the usage must be 
binding on both the parties. If the usage is such that it is binding 
on one party only, as belonging to a particular class or community 
or locality to which the usage applies, and does not bind the other 
party to the contract because of his belonging to a class or community 
or locality different from that to which the usage applies, the rule 
contained in this section will not vary or negative any right, duty 
or liability arising under the contract by implication of law. For 
instance, there may be a usage which may be confined to mutual 
dealings of Ithe fmercbants of a particular locality or market. Such 
usage is not binding on a merchant who does not belong to that 
locality or market and as such does not vary or negative the legal 
incidents of a contract of sale which a merchant belonging to such 
locality or market may enter into with one who does not so belong.^ 
Where other conditions noted above as to validity ^nd application 
are satisfied the fact that the area to which it extends is smalf, or 
that the class of person to which it applies is limited®, or that it is 
only the usage of a particular trade’; or market^ or business®, or if 
such trade*^ or business”, in a particular town or of a trade between 
two parts\s'to^all commodities or as to one only^^, is immaterial. 

Ceasure of usage. 

A mercantile usage like any other usage may die out by the 
coming Jiito existence of another inconsistent U8age^^ but the mere 
fact that it is frequently excluded by inconsistent contracts does not 
show that it has become extinct.” 

63. Where in this Act any reference is made to a 
reasonable time, the question what is a reasonable time 
is a question of fact. 


1 (1892} 17 Bom. 129. 8 

2 (18315) 150 E. R. 517, 46 B. R. SCS. 9 

3 Leopold Walford v. Affreteui’S Reams 10 
B. A. (1918) 2 K B. 498, 0, A.; Holmes 11 
Wilson & Co. Ltd. v. Bata Kristo, A 1. 12 
R 1927 Cal, 668^(1927) 54 Oal. 549. 

4 Danu v. City Brewery, L. R. 8 Eq, 161. 18 

5 Norden Steamship Co. v. Dempsey. IC. 14 
l\ D. 664 ; The Sheilla (1909), p. 31, 

6 Temple v, Hannalls, 18 T, L. B. 822. 

7 Byors v. Jones, 2 Ex. 117 ; Swancott v. 
Westgaith, 4 East, 76. 


Pollock V. 8tables, 17 L. J. Q. B. 352. 
Cotton V. Sonnes, 18 T. L. 11 456. 
Mollet V. Robinson, L. R. 7 H. L. 802. 
Fleet V. Horton, 41 L. J. Q. B. 49. 
Taylor v. Briggs, 2 C. & P. 626; Gould 
V. Oliver, 7 L. J. 0. P. 68. 

Moult V. Halhdty, (1898) I. Q. B.126. 
Bopner v. Sloate, 92 L. T. 828. 

^Section 56 of the English Sale 
of Goods Act, 1898—Appendix A.; Sec¬ 
tion 46—Explanation, of the Indian 
Contract Act, 1872. 
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This section relates to the import of ^He term “reasonable 
time’’ and is based on section 66 of the English Sale of G-oods 
Act, 1893 (Appendix A). The same provision exists in the Explana-^ 
tion to section 46 of the Indian Contract Act, 1872. Before the 
passing of the English Sale of Goods Act the question of what is a 
reasonable time was regarded as a question of law and decided with 
reference to certain artificial rules. The English Act altered the 
law dn the point and made it a question of fact^ 

References to remarkable time are made in sections 24, 36 
(2), 42, 44 and 54 (2). Section 86 (4) makes the same provision 
as to what is a reasonable hour. 

* 64 . In the case of a sale by auction—(1) Where Auction 
goods are put up for sale in lots, each lot is pritna facie 
deemed to be the subject of a separate contract of sale; 

(2) the sale is complete when the auctioneer 
announces its completion by the fall of the hammer or 
in other customary manner ; and. until such announce¬ 
ment is made, any bidder may retract his bid ; 

(3) a right to bid may be reserved expressly by 
or on behalf of the seller and, where such right is 
expressly so reserved, but not otherwise, the seller or 
any one person on his behalf may, subject to the pro¬ 
visions hereinafter contained, bid at the auction; 

(4) where the sale is not notified to be subject to a 
right to bid on behalf of the seller, it shall not be lawful 
for the seller to bid himself or to employ any person to 
bid at such sale, or for the auctioneer knowingly to take 
any bid from the seller or any such person ; and any 
sale contravening this rule may be treated as fraudulent 
by the buyer; 

(5) the sale may be notified to be subject to a 
reserved or upset price ; 

(6) if the seller makes use of pretended bidding to 
raise the price, the sale is voidable at the option of the 
buyer. 

TiliH Bection follows section 58 of the English Act though the 
arrangement of the dififerent provisions has been altered. Sub-section 
(6) re-enacts the provisions of section 123 of the Indian Contract Act, 

1872. 


^Analogous law. 

section 58 of the English Sale of 
Goods Act,1893—Appendix A, Sections 
192 and 128 of the Indian Oontraot Act, 
1872—Appendix B. 


1 Seo Bamtidu Iyer v. Itamayyar, A. K K. 
1926 Mad. 221=78 I. 0. lu51 ; Empire 
Engineenng Co. v. Municipal Board, 
Bareilly, A. I E. 1929 All 801»»119 
1. 0. 863, 
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^, TIJiiB sectiQu only deals with the rights aad liabilities el the 
partita to the x^OBtmot of sale. It has nothing to do with the righte 
an(| jjahiiitjes of the auctioneer either in relation to hia principal or 
to the WyiSr* 

Aiictioti sales. 

i Sales by auction are according to Benjamin of three kinds*:'-' 

1. Sale without reserve where the employment of a puffer 
renders th^ sale voidable. 

' 2.' Sale with k condition that the highest bidder shall be the 
purchaser, nothing being said about reserve. 

B. Sale with a right expressly reserved to bid by or on behalf 
• the sorter. 

A sale subject to a reserve price and the reservation of a 
right to bid are distinct matters^. 

Sub-section (1)—each lot a separate contract. 

The rule in this sub-section is similar to the provision in section 
122 of the Indian Contract Act which is now repealed, though 
perhaps more guarded*. It provides that each lot shall be deemed 
to be.sold under a separate contract. This is, however, only a prima 
faci^ rule, and therefore subject to a contrary intention. 

“Bnt the nature of the contract or its sobjevt-matter or circumstanoog 
knowfa to both seller and buyer may show that two or more sales at auction were 
intended by both to be interdepemionts. 

A condition that the goods shall not be removed until payment 
does not prevent the buyer to whom a lot has been knocked down 
frofc ye-sellin^ the goods forthwith^ 

, The mere fact that a man purchases several lots does not 
convert his purchases into a single collt^act^ 

Sidb^’Sectioa (2)—auction saU when complete. ' 

The bid constitutes the offer in a contract of sale by auction. 
The acceptance of the bid by the auctioneer, when communicated 
by him by the fall of the hammer or in any other customary manner 
completes the sale. Being only an offer, a bid may be retracted at 
any time befo)*e it is accepted®. The old English Common Law rule 
was the same*, and it was followed in British India before the Act^ 

1 Benjamin on 8 a1o, 7th Edn., pp 497- Ch. 47 ; Pyltes v. Blake (18^18) 132 B. 

496. Aft to eftftentialH of an auction see R. 866 ; 44 R. B. 761. 

Baja Bhupendra Narain v. Maharaj 4 8cott v. England (1844) 2 D. A L. 620; 
Bahadur, A. 1. R. 1983 Cal, 54. See 69 R. B. 868. 

also Halfthury’ft Laws of England^ Vol. 6 McManus v. Port/©«oae (1007) 2 K. B. 1, 
XXIX, for, the meaning of ‘sale by C. A. ; Payne v. Cave (1789) 8 T.B. 

auction.^ 148, I B.R. 679 : Indian Contract Aot, 

2 Bmraerfton v. Heelis (1809) 2 Taunt, »eotion 6 ; Champa Lai v. Jai Copal, 
88.11 B. H. 520; Roots v. Lord Dormer A.LR. 1922 Mad. 486. 

(1682) 4 8. A Ad. 77, 88 R. R, 231. For 6 Payne v. Cave, supra ; Warlow v. 
au instance of the presumption being Harrison (1859) 28 L.J.Q.B* 18, at p. 
rebutted see Franklyn v. Lampnd 21; 117 EH. 919, 223. 
a847) 4 0. B. 68.7, .72 R, R. 671. 7 Agm Bank v. BamRn 14 mi 

8 (of.) Holliday v. Lockwood (1947) >2 285. 
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^8 the oiler tnay be retrftct^d before aoceptanoe, so, converse!^, 
it has been held that if a sale be advertised but tots are afterguards 
lyithdrawn, an intending bidder has no right of action', Where, 
however, it turns out that the representation that the auctioneer 
was authorised to sell, was false apd made fraudulently, the intending 
purchasers incurring eirpenses on the faith of such representation 
^an sue the auctioneer in tort fof the recovery of such e«)penaes and 
for danaages for the km of time^ It is poipmon to insert in conditions 
of sale a proviso that biddings shall not be retracted, but it seems 
that such a condition is inoperative in Jaw, for a ane-sided dedaisation 
cannot alter the bidder’s rights under the general law, nor there 
any consideration for his ass^ting to it even if he could be supposed 
to assent by attending the sale with notice of the conditions.^ 

Where a bid is accepted subject to the owner’s sanction, the 
bid can still be withdrawn. Thus, when the bid of an agent at an 
auction sale was accepted by the auctioneers kutchapucca (subje(;“t 
to sanction of the owner of the goods) and the agept agreed thereto, 
it was held that this did not preclude the principals of the agent 
from exercising their right of retracting the bid before it was accepted 
by the auctioneers^ 

Where a bid is accepted by the auctioneer subject to the 
approval of the vendor, the contract becomes binding as soon as the 
vendor signifies his assent, and the mere fact that the actual bidder 
was only a benamidar for another person does not vitiate the sale.*^ 

When the sale is announced to be subject to a reserve price, 
every bid and the acceptance by the auctioneer are subject to the 
reserve price having been reached*. 

Even if there is a condition that the goods shall be taken away 
and paid for within a given time, and upon failure of the buyer tp 
comply with that condition they shall be re-sold, the buyer may still 
be sued for the price, and cannot claim that the goods must be 
re-sold and the ditference between the contract price and the re sale 
price alone be charged against him’. 

Authority of auctioneer. 

An auctioneer who selis goods which he has no right to 
sell may or may not be guilty of conversion, according to the 
circumstances®. As a rule, he would be liable to the true owner 
for Conversion, or to the owner’s assignee for value, even though he 
had no notice of the assignment®. 

An auctioneer has implied authority to sign a ooptraot on 


1 Humifl ▼. Kiel[firfloa (1679), L.B. 8 Q. 0 

mm 7 

a f, Sikester, L.E. 0 34. 

8 Bee freer v. Bimaer Ud|4) 14 Sim. 

aSl til Bit. Bl7. 

4 llaeitiiitie V. Oiatnroo U8^ U Oah 
TOa, . 

B Obhlbahp v. Germalla, 391.0. %% 


MfoManus v. Forteacne, sopta 

Fieher $ Hard mg V 4 ^Efebltr 
(1927) 1 K,B 613. of. section 6 i notes 
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9 ConeoUdftet'f^o^^y; Artis, 



W2 THB INDUN sale OE goods act |S«Ci 4 

of both boyer and seller*, an authority which does not, how** 
over, extend to his clerk*. 

The implied authority of an auctioneer to sign on behaH Of the 
buyer does not, however, extend to a sale of unsold lots by private 
contract subsequently to the sale by auction^, > . 

Authority to sell by auction does not imply any authority to 
sell by private contract, in the event of the public sale proving abor¬ 
tive, even though the auctioneer be offered a price in excess of the 
re8erye^ An auctioneer has no implied authority to give a warranty 
on behalf of the seller*: nor has he implied authority to rescind a 
contract of sale made by him*. Similarly, he has no implied authority 
to deliver goods sold except on payment of the price, or to allow the 
buyer to set off a debt due to him from the seller’. 

An auctioneer has no implied authority to take a bill of exchan¬ 
ge in payment of the deposit, or of the price of goods sold, though it 
is provided by the conditions of sale that the price shall be paid to 
him ; but he may take a cheque in payment of the deposit according 
to the usual custom*. 

Rights and liabilities of the auctioneer. 

An auctioneer is aparticlar agent employed to sell property of 
the vendor. He acts in a two-fold capacity. Till the fall of the 
hammer, he is an agent for the seller but when the sale is complete, 
he becomes an agent of the buyer and has thus an authority to sign a 
Contract on behalf of both the vendor and the purchaser‘s The 
auctioneer may sell the goods aiid sue for the price in his own name 
and the position is not altered by the fact tliat the. sale takes 
place on the owner^s premises or his name is disclosed at the time 
of the sale*‘, and can maintain an action for wrongful interference with 
them or damage to them. He has a lien upon the goods as well as 
on the proceeds of the sale for his charges and advances and he, 
therefore, does not lose the right to sue for the price by allowing 
the buyer to remove the goods before payment^'^ The buyer tbere- 
fote cannot set off against him any debt due to the buyer from the 
owner except in so far as the amount sought to be set off exceeds the 
auctioneer’s interest*^ This usually represents the auctioneer’s 
charges and expenses^ but by special agreement between the owner 


I Emraerson v. Heelis (1809) 2 Taant, 852. 

88, 11 RK. 520; White v. Proctor 9 Farrer v. Lacey (1886) 31 Oh. Dir. 42, 
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»ae Bartlett v. Purnell .(1886) 4 A. A 
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9 Bell V. Balls (1897) 1 Ch, 668; Of. 
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B.R. 688. 
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6 Nelson v. AldriSge (1818) 2 Stark, 436, 

90 B. R W. 13 

7 Brown v. Staton (1816) 3 Chit 363i 

93 R B. 750. « 

8 Williaroi V, Ev4n« (1806) L, R 1 (J. B. 


Proctor, supra. 

WiUirne v. Millington (1788) 1 Hy, B). 
81. 2 K. R. 724 ; Manley A Sons, Ltd. v. 
Berkett (1912) 2 K. B. 829, 883; cf. 
Freeman v. Farrow (1886) 2 T. L. R. 
547, where the auctioneer was held 
entitled to sue for the price of th« 
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and the aactioneer it may be increased to cover other debts due from 
the owner to the auctioneer and also an obligation incurred by the 
auctioneer to pay other creditors of the owner in pursuance of an 
agreement to which the owner, auctioneer and those creditors 
aro parties\ For same reason, the buyer cannot plead 
payment to the owner in answer to an action for the price by the 
auctioneer^ Even an express agreement between the owner and the 
buyer that the latter may set off the price of the goods bought against 
a debt due to him from the owner will not affect the auctioneer’s 
position unless he has notice of and assents to it^, though if, and in so 
far as. the auctioneer’s interest is satisfied, such an agreement may 
be pleaded as a defence to an action by the auctioneer^ Of course, 
the auctioneer may be assenting, either expressly or impliedly, to 
snch an agreement, waive his own right8^ 

[t may be observed that an auctioneer may like any other 
agent, by not disclosing tlie fact that he is an agent, render himself 
liable to be treated us a principal by the buyer, and in such a case 
his j)osition will be that of a seller of the goods. 8iich cases, how¬ 
ever, are rare and usually it is known that he is an agent, though his 
principal may not be disclosed. 

It IS not open to an auctioiieer to delegate his authority, though 
ho may einplov others wiiore the work is of a merely mechanical ^ 

cfiaracter and is done under his directJon^ On the sale of specific 
goods, where ho discloses the fact of agency, thoiigli he does not 
disclose the name of bis jirmcipar he gives no implied warranty of 
the vendor’s right to sell. 

The auctioneer is entitled to indemnity from Ins employer for 
the consent lienees of acting on his authority and he can claim reimbur¬ 
sement in respect of damages recovered against him liy tlie true 
owner of gooils^ 

'Pbere is thus createfl a sort of conn-act between the auctioneer The liabili- 
and the buyer, though it does not amount to a contract of sale in the ties of the 
full sense of the term, but a contract made with the aiu’tioneer on his auctioneer 
own account with the buyer. The au(‘tioneer no doubt warrants his 
authority to sell on behalf of Ins principar, and also, that he knows 
of no defect in bis principars title*”, and probably, even apart from 
express agreement, he undertakes to give the purchaser possession of 
the goods on pa> nieut of the price into his hands and that such 
possession shall not be disturbed by his principal or himself.” 

In Ranihow v, IJaickinH if was held that an auctioneer has 
ostensible authority to sell without reserve, and if. after the 

1 Manley & Sous Lid. v Horkett; supra. 29 R. R. 508 ; Halbrown v. Inter- 

2 Robinson v Rutter (1855) 4 E. A B. national Horfte Agency (1903) 1 K. B. 

954, 99 R. R 849 270. 

3 Manlc^y & Son. Ltd v Berkett, supra 9 Anderson v. Oroall & Sons. Ltd. (1904) 

4 Grice V. Kendrick (1870) L. 11. 5 B. 6 F. 153 (Court of Session) in which 

340. case the anclioneer purpor^ted to sell 

6 See Pollock & Mulla, Sale of Goods goods which the owner had not autho* 

Act, page 846. rised him to sell; Benton v. Campbell 

6 Coles V. Trecothick, (1804)^ 7 E. R 167. Parker k Oo., (1925) 2 K. B. 410, 415. 

82 R. R 692, 10 Benton v. Campbell Parker k Co., 

7 Benton v. Campbell Parker k Co, eupra. 

(1926) 2 K. B. 410. H IBid, p. 416. 

8 Adamson v. Jarvis (1827) 180 E.R. 698; 12 (1904) 2 K. B. 822. 
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acceptance of a bid, the seller sets up a restriction of the auctioneer’s 
authority not disclosed to the buyer, the latter’s remedy is against 
the seller on the contract of sale, and not against the auctioneer. This 
decision has been criticised in the later case of Mt Manm v. 
Fortemu^} which laid down that an auctioneer is a special agent, and 
hiw no ostensible authority to sell without reserve. 

An auctioneer may therefore be liable to the buyer if he fails to 
deliver or put the buyer id possession of the goods*, but if he does so 
he has completed his contract; and it would seem that he does not 
warrant his principal’s title to the goods^. 

If, however, before the price is paid, the true owner of the 
goods claims them from the buyer, the auctioneer cannot recover the 
price, even if the buyer has taken the goods away under an express 
promise to pay for them^ and presumably if the price, or any part ot 
it, has been paid to the auctioneer and the money still remains in his 
hands, the buyer may recover it from him in an action for money had 
and received^ 

If the buyer avoids a sale by reason of any contravention of 
the provisions of sub sections (3) and M) he may resist an action for 
the price by the auctioneer, and also recover the deposit from him. 
if the auctioneer has been a party to the fraud, with interest‘d 

If the auctioneer does not disclose his principal and the sale is 
not announced as being subject to a reserved price, iloes he warrant 
that he has authority to sell without reserve ? It seems possible 
though the point is not free from doubt^ 

As already stated, if an auctioneer sells goods which in fac.t 
belong to third person without that person’s authority he may be 
guilty of conversion, and is so guilty if he delivers the goods with 
interest to pass the property in them to the buyel•^ But wlimi he 
merely negotiates a sale and earns a commission, he it not guilty of 
conversion.^ 

An auctioneer will be entitled to an indemnity from the person 
who employed him to sell the goods under the provisions of section 
223 of the Indian Contract Act. 

Sub-section (3)—right to recover a bid by or on behalf of 
the seller. 

This sub-section states that in the case of a sale by auction, a 
right to bid may be reserved expressly by or on behalf of the seller 


1 (1907)2K. B. 1,0, A. 

2 Franklyn v. Lamond 11947) 4 O.B. 687; 
Woolfe V. Homo (1877) 2 Q. B. D. 365; 
Bainbow v. Hawkinn, supra. 

3 Wood V. Baxter (1883) 4BL.T. 45; 
Salter v. WooUams (1841) 2 Man. A Q. 
650, 68 B. R. 618 ; Payne v. Ekden 
(1900) 17 T. L. B. 161; Benton v. 
Campbell Parker A 0., ftopra. 

4 Dickeneon v. Hanl (1B3S) 4 B. A Ad. 
688, 72 B. B. 671. 

5 Pollock A Mnlla, Saif of Cooda Aot, 
p. 348, 


6 Thornett v. Haines (1846) 15 M. A W. 
867, 71 R.n. 716 ; Bontley v. Newton 
(1881) 19 Oh. Div. 326, O.A. 

7 See Warlow v. Harn^ion (1859) I E. 
and E. 295, .09. Hut aeo the commentH 
on this case m VTainprioe v. Wentloy 
(1865)6 B. as: 420, 14 1 H.B 4,52; 
see also Pollock and Mulla, Sale of 
Goods Act, page 848. 

8 Consolidated Co. v, Curtis, supra. 

9 National Mercantile Bank v. RymiU 
(1881) 44 Ti. T. 767. C.A.; Cochrane v. 
Byrnill (1879) 40 W. 744» 746 C A, 
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and, where such right is expressly so reserved, but not otherwise, 
the seller or any one person on his behalf may, subject to the 
provisions contained in the section, bid at the auction. The sub¬ 
section corresponds to section 58 (4) of the English Act. The words 
“one person” would imply that the seller cannot employ more than 
one agent to bid for him. Tims, where both the auctioneer and 
puffer bid on behalf of the seller the sale was held to be voidable^ 
but neither the seller nor his agent is restricted to one bid^ “All 
the cases, both at law and in equity, agree in .this, that if more 
persons than ono are employed to bid, that amounts to fraud, as 
only one js necessary to protect the property, and the employment 
of more can only be to enhance the price, and therefore renders the 
sale void*\” 

The seller is not resj)orisihle if others, who are interested in the 
sale, make fictitious bids without his privity.^ 

The mere reservation of a price does not justify the seller in 
employing a bi<lder.^‘ It would appear that the reservation of a 
right to bid entitles the seller to withdraw the goods from the 
auction because the reserve price ha.s not been reached, in fact though 
there is no notification in the conditions of sale of there being a 
reserve prloe^ 

Sub-section (4)~'remady of the buyer if seller bids im¬ 
properly. 

Where the sale is not notified to be subject to a right to bid 
on behalf of the seller, it is not lawful for the seller to bid himself 
or to employ any person to bid at such sale, or foi the auctioneer 
knowingly to take any bid from the seller or any such person. Any 
sale contravening this rule may be treated at the option of the buyer 
as fraudulent\ 

This snb'Section corresponds to sub-section (P>) of section 58 of 
the English Act. Formerly in England it seems to have been the 
rule in equity that, when a sale by auction was not exiiressly stated 
to be without reserve, the seller might employ one person to bid, so 
as to prevent the pioperty going at an undervalue. The Sales of 
Land by Auction Act, 1867 (30 & 31 Viet. C. 48), commonly called 
the Puffer’s Act, was passed to abolish this rule, as applicable to the 
sale of land, and the same rule has now been made apiilicable to sale 
of goods. 

It may be noted that a sale contravening the rule laid down in 
the sub-section is not void, but being a fraud on the buyer, the buyer 
is entitled to avoid it under section 19 of the Indian Contract Act. 
The buyer can alternately sue the seller for the tort. 


1 Mortimer v. Hell (1865) L.R. 1 Oh. D. 51 (moiigagor making fletitiooa bids 

App 10 ;H 8 R.R. 26. without the privity of the mortgagee, 

2 Halabury Laws of England 2nd Edu. who was the seller.) 

Vol, XXIA, 1st Edition ; Vol. XXV, p. 6 Gilliat v. Gilliat (1869) L,R. 9 Eq. 60. 
280 f. U- (in). ^ Eenwick v. Macdonald, supra, 

a Thornett v. Haines (1846) 16 M. and 7 Per Lord Mansfield in Boxweil v. 

W. 867. at p. 872. Christiecrop, 15 M. & W. 867. 

^ Union Bank v. Munster (1887) 87 Oh. 
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“Knock outs.” 

It Las been held that a com bin at»on of bidders, not to bid 
against each other, commonly known as a knock-ont, is not illegal.* 
The mere act of dissuading purchaseis IS not a fraudulent act^, but 
if the purchaser manages to get the tiling himself by fraudulently 
dissuading others from bidding, the vendoj* may avoid the sale^ The 
seller can protect himself against a “knock-ouk’ by fixing a reserve 
price^ 

In England the position has been modified by the Auctions 
(Bidding Agreements) Act, 1027, (17 & 18 (4eo 5 (). 12). 

Sub-section (5). 

This sub-section corresponds to the first (danse of section 58 (4) 
of the Fiiiglish Act. The term “upset price” is the Scottish equivalent 
of “reserved price.’’ The reservation of ])rice imisl be exin-ess. 

Sub-section (6). 

It was the rule at common law that if the seller bid, or (unployed 
others to hid for him, without reserving tin* right to bid. tlie bnyc'r 
could avoid (lie sale.® The present suh-sectioii ('iiihodios the common 
law rule and is in substance th(' same as section 125 of the Indian 
Contract Act. Tliere is no sejiarate provision corresponding to sub¬ 
section (0) in the English Act, tint the wordiug of s('ction 58 (5) of the 
Act is wide enough to (’over the case of pretended biddings on behalf 
of the seller. 

Notification of auction sale. 

All the conditions ot the auction sale should be notified before 
tile bids commence and all .sucli conditions are decuned to have been 
Rutficiently communicated to tudders if the> are exhibited legibly in 
the auction room®. Where tlie .sale is to be held subject to the seller’s 
rights to bid or to employ peison.s to bid on his behalf or when the 
seller reserves the right of confirmation or approval of the final bid, 
the fact must be notified bef(»re the sale commences’, Unless such 
notification is made it is illegal for the seller or any one on his behalf 
to make a tiid,^ or for the auctioneer knowingly to take such bid, and 
as against a purchaser the sale, if so held, will be treated as fraudu¬ 
lent and invalid.® Where the seller reserves a right to bid, he or any 
one per.soTi, and no more, may bid at thc' auction,^'’ and the Conditions 
announced in the notification as governing his right must be strictly 


t liftWliiigH V. Cl cuL'nd Trading Co. (1921) 4 

1 K. B ,0.36, C. A. ; Jyoti v Jhowrimll 5 
(1909) 80 (M! 134, 1 1. C. 784 : Han v. 
Nnro (1893) 18 Bom. 342 ; Doorga 
Siiigh V. Shoo PorNhad Hingh (1889) 16 
Cal 194 ; Mahomed Meora Hewnthar v. 6 
8avva»i Vijaya (Jopalar (1899) 27 I. A. 

17 ; ct. Ma K Alya v. U Po Lay (1925) 

3 Kang. 281, 90 I, C. 958, A. I. K. 1926 
Kang. 65 7 

2 Doorga v. Hlu3o Pra-sad (1889) 16 (>al. 

191 8 

3 FnMer v. Abrahams (1821) 129 E. B. 9 

1226 ; 28 B. B. 626. 10 


Kawliiigh V. Ccnernl Trading Co., supra. 
Thornett \. Hainos (1846) 16 M. A W. 
367, 71 K K. 714, (recovery of deposit); 
Croon V Havorstock (1863) 14 C. B. N. 
8. 204, 185 K. K. 667. 

Me.snard v. Aldridge, Esp. 271 ; 
By water Bichardsoa 1 Ad. & 608; 
Fretno v. Wright, Madd. 364 ; Hals. Vol. 
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Hals. Vol. I. Art. 1036 ; Sub-section (4) 
of Section 64. 

Parnell v. Tayler, 2 L. J. Oh. 195. 

Hals. Vol I, pp. 608—609. ' 
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complied So where a seller reserved a rifeht to bid once only, 

but bid three times when the actual bids were taken the sale was set 
aside as invalid on that ground*. Fictitious bids by a third person 
without the knowledge or privity of the seller or the auctioneer, 
however, do not invalidate the sale, nor do they effect the seller’s 
right to seek specific performance.^ But it two or more persons take 
part in a mock auction by means of sham bidders and bidding to 
induce persons to buy at excessive prices they are guilty of a criminal 
conspiracy.^ 

Damping the sale. 

As in the case of the seller'or am'.tioneer, improjier or fraudleiit 
acts, which go to raise the price, invalidate the sale as fraudulent, so, 
in the case of the purchasers, improper or fraudulent acts, which are 
likely to prevent the propeity put up for sale from realising its fair 
Value, and to ‘damp’ the sale a.s the procc'^s is technically called, in¬ 
validate any purchase by persons guilty of or privy to such acts, and 
will justify the auctioneer in withdrawing the property.^’ ‘Damping’, 
however, should be carefully distinguislied from ‘knock out’ i. e., an 
agreement not to bid against eaidi other, which is quite legal. The 
former consists in the illicit or ovei't acts of desuading the would-be 
purchasers 'from bidding or from raising the ])rice as by pointing out 
defects or by doing some other act which prevent persons Irom 
forming a proper estimate of the price of the goods or by scaring them 
away by some other device, while the latter is an agreement between 
two or more persons not to bid against each other in an auction.® 
While the former is illegal entitling the auctioneer even to withdraw 
the property from auction, the latter has been held to be quite 
justified by law.’ 

Transfer of the property. 

As already noted, on tin* fall of the hammer, the offer 
is accepted and tlie goods (if specitic) become the property of the 
buyer*^: This is so even if there is a condition of sale tliat they are 
not to be removed before payment, and such a condition does not 
prevent the buyer, to whom a lot has been knocked down, from re¬ 
selling the goods forthwith^ And even if there is a condition that 
the goods shall be taken away and paid for within a given time, and 
upon the failure of the buyer to comiily with that condition they shall 
be re-sold, the buyer may still be sued fer the price, and cannot claim 
that the goods must be resold, and the difference between the contract 
price and the re-sale price alone be charged against liim*'; 

1'his rule, however, that the contract is completed 

by the fall of the hammer is subject to the provisions 


1 Parfitt V. Jepaon, 46 L J. 0. P. 

2 Ibid. 

3 Union Bank v. Munstor, 37 Ch. I). 61. 

4 Keg. V. Lewis, 11 Corn. 0. 404. 

6 Twining v. Mamoe, 2 Bro, C C. 326 ; 

Mason v. Armitagf. 13 Ves. 26 ; Fuller 
V. Abrahams, 6 Moo. C.P. 316, 9 

6 See Hals. VoL 1, Art, 1042. 

7 Ibid. See also Doolublnlas v. Uatnlal, lo 
15 Jar. 357; Gallon v. Emus.s 13 L.J. 

Oh. 386; Be Oarow’s Estate Act, 28 


L J. Oh. 218 ; Heffer v. Maityn, 36 L.J. 
Ch. 372, 

8 See Sweeting v. Turner {1871) L. H, 
7 0. B. 310 ; Shankland v Robinson St 
Go (1920) S. 0. (H. L ) 103 of. Saint v. 
Pilley (1875) L.H 10 Ex. 137 (fixtures) 
Scott V England (1844) 2 1). A L. 520, 
69 K. 11 868. 

Robinson, Fisher & Harding v. Bebar 
(1927) t K. H 613 Of. Section 51 and 
notes thereunder. 
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of 8ub-s«ction (5). Where a Hale in notified to be subject to a reserved 
price, the bidding ami acceptance of a bid are Hubject to the condition 
that the reserved price luis been reached. If the goods are knocked 
down to a bidder at a price below the reserved price, there is no 
enforceable contract, for a conditional ac-ceptance of a conditional 
od'er cannot amount to a binding contract^ 

it may be olmerved that m England owing to the Statute of 
Frauds, where the value of the goods sold exceeds £l0, there must, 
111 order that tho contract may be enforceable against the seller and 
buyer respectively, be a memoran<liim of it signed by the seller and 
buyer, or their agent, and the auctioneer, in the case of a sale by 
auction, has the implied authorify of both seller and buyer to sign the 
memorandum. In India, however, apart from any express conditions, 
this is not necessary and the contract is enforceable against both as 
the buyer’s otifer is accepted ^ 

*64 A. In the event of any duty of customs or 
excise on any goods being imposed, incresaed, decreased 
or remitted after the making of any contract for the 
sale of such goods without stipulation as to the payment 
of duty where duty was not chargeable at the time of 
the making of the contract, or for the sale of such goods 
duty-paid where duty was chargeable at that time 

(a) If such imposition or increase so takes effect 
that the duty or increased duty, as the case may be or 
any part thereof, is paid, the seller may add so much 
to the contract price as will be equivalent to the amount 
paid in respect of such duty or increase of duty, and he 
shall be entitled to be paid and to sue for and recover 
such addition, and 

(b) If such decrease or remission so takes effect 
that the decreased duty only or no duty, as the case may 
be, is paid, the buyer may deduct so much from the 
contract price as will be equivalent to the decrease of 
duty or remitted duty and he shall not be liable to pay, 
or be sued for or in respect of, such deduction.” 

Statement of objects and reasons. 

“The attention of the (xovernraent of India has been drawn to a 
recent judgement of the T^ahore High Court in a civil revision case 
in which it was held that Fince the wording of the Preamble of the 
Indian Tariff Act, 1934 (XXXII of 1934), refers only to customs 
duties on goods imported into or exported from British India, section 
10 of that Act, which permits the addition to or deduction from a 

] MoMfliiUft V. Portesmie (1907) 2 K. B. 1 Act, pages 342 and 843. 

0, A. * Added by the Indian 6«le ol 

2 See PoU4>ek Jk Malle, Sale of Goods Goods (Amendment) Aot, 1210, B. 2. 
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contract price of an increase or decrease in duy imposed after the 
making of tho contract, does not apply to the excise duty op sugar 
produced in British India and intended to be sold within the country 
for home consumption. In order to put the matter beyond doubt 
and since the subject ie germane to the law relating to the sale of 
goods aud contract of sale, it is proposed to repeal this section of 
the Indian Tariff Act and re-enact it as a section of the Indian Sale 
of Goods Act. 1930.” 

65 . Chapter VII of the Indian Contract Act, 1872, Repeal 
is hereby repealed. 

This section repeals the whole of chapff'r VTl of the Indian 
Contract Act. Illustrations to the piovi.sion^^ of tlie pKNcnt Act 
have not been given so that the courts are loll io construe the 
sections as they stand. 

Eules of construction are explained on pages 4 to 6 and may 
l>e referred to. 

* 66 . (1) Nothing in this Act or in any repeal Savings 
effected thereby shall affect or be deemed to affect;— 

(a) Any right, title, interest, obligation or liability 
already acquired, accrued or incurred before the com¬ 
mencement of this Act, or 

(b) any legal proceedings or remedy in respect of 
any such right, title, interest, obligation or liability, or 

(c) anything done or suffered before the commence¬ 
ment of this Act, or 

(d) any enaciment relating to the sale of goods 
which is not expressly repealed by this Act, or 

(e) any rule of law not inconsistent with this Act. 

(2) The rules of insolvency relating to contracts for 
the sale of goods shall continue to apply thereto, not¬ 
withstanding anything contained in this Act. 

(3) The provisions of this Act relating to contracts 
of sale do not apply to any transaction in the form of 
a contract of sale which is intended to operate by way 
of mortgage, pledge, charge or other security. 

This section contain.^ several saving clauses. Section 3 of the 
Act is also in the nature of a saving clause and might very well have 
been incorporated in this section instead of being enacted as a separ¬ 
ate section. Sub-sections (2) and (3) are based on sub-sections U) 
and (4) respectively of the English Act. 


Sections 60 and 61 of the English Sale of Ooods Act, 1893. 
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Sub-section (1) 

Clauses (a) to ic) of sab-section (1) save all rights and liabilities 
which arose before the Act came into force, all proceedings taken 
in connection with such rights and liabilities and all transactions 
made before the Act The Act is thus not retrospective. And even 
without such express provisions, an Act is not construed as retrospec¬ 
tive unless a retrospective effect is clearly intended. It is a fundamen¬ 
tal rule of English law that no statute shall be construed so as to 
have retrospective operation, unless its language is such as plainly 
to require such a construction^ 

Clause id) saves enactments relating to the same subject as this 
Act, such as the Indian Merchant Shipping Act, 192*3, and the Code 
of Civil Pi'occdure, 1908, which contain special provisions relating to 
the sale of goods, 

Chise (e) really provides for the contingency of a lacunae in 
the Act. 

Sub-section (2). 

Sub-section (2) saves the provisions of the law of insolvency 
relating to contract for the .sale of goods. The Acts now in force in 
British India relating to Insolvency are the Presidency Towns 
Insolvency Act (III of 1909); the Provincinl Insolvency Act (V of 
1920); tlie Corapnnie.s Act. Part V and .see also Onler 22. R. 8, of the 
Code of Civil Procedure, 1908. 

Sub-section (3). 

Sub-section (H) declares that the Act does not apply to osten¬ 
sible sales, or transactions which, though they have the outward 
semblance of contracts of sale, are in substance transactions of mort¬ 
gage, pledge or other security These are dealt with by the Transfer 
of Property Act and sections 172—179 of the India,n Contract Act. 

A mortgage of goods must be distingnished from the sale with 
a condition foi resale to the original seller^ A pledge is a bailment 
of goods as securitv for payment of a debt or performance of a 
promised 


1 Lami v. Benad (1892) 8 Ch. 402, 421, Q. B 1. at p, 25. 

0. A. 8 Soction 172 of the Indian Contraet Act. 

2 Beckett V. To^er Anseis Oo. (1891) 1 



APPENDIX A 
THE SALE OF GOODS ACT, 1893 

(56 & 57 Viot. c. 71) 

An Act for codifying the Law relating to the Sale of goods. 

(20th February, 1894.) 

Be it enacted by the Queen’s Mo.st Excellent Majesty, by and 
with the advice and consent of Lords Spiritual and Temporal, and 
Commons, in this present Parliament assembled, and by the authority 
of the same, as follows: 

PART L—Formation of the Contract. 

Contract of Sale. 

1. —(l) A contract of sale of goods is a contract whereby the 
seller transfers oi' agrees to transfer the property in goods to the 
buyer for a inonev consideration, called the price. There mav be 
contract of sale between one part owner and another. 

(2) A contract of sale may be absolute or conditional. 

t.d) Where under a contract of sale the property in the goods is 
transferred from the seller to the buyer the contract is called a sale; 
but wlu're the traiister of the property in the goods is to take place at 
a future tune or subject to some condition thereafter to he fulfilled 
the (‘OTitract is called an agreement to sell. 

(4) 4n agreement to sell becomes a sale when the time elapses 
or the conditions are fulfilled subject to which the property in the 
goods IS to be transferred. 

2 . (’’apacify to buy ami sell is regulated by the general law 
concerning cafiacity to contract, and to transfer and acquire property. 

Porvided that where necessaries are sold and delivered to an 
infant, o) minor, or to a person who by reason of mental incapacity or 
drunkenness is incompetent to contract, lie must pay a reasonable 
price therefor. 

Necessaries in thivS section mean goods suitable to the condition 
in life of such infant or minor, or other person, and to his actual 
recjiiirements at tlie time of the sale and delivery. 

Formalities of the Contract. 

3. Subject to the provisions of this Act and of any statute in 

that behalf, a contract of sale may be made in writing (either with 
or without seal), or by word of mouth, or partly in Meriting and 
partly by word of month or may be implied from the conduct of the 
parties. , 

Provided that nothing in this section shall affect the law rela¬ 
ting to corporations, 
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4, —U) A contract for the sale of any goods of the value of ten 
pounds or upwards shall not be enforceable by action unless the buyer 
shall accept part of the goods so sold, and actually receive the same, 
or give something in earnest to bind the contract, or in part payment, 
or unless some note or memorandum in writing of the contract be 
made and signed by the party to be charged or his agent in that 
behalf. 

(2) The provisions of this section apply to every such contract, 
notwithstanding that the goods may be intended to be delivered at 
some future time, or may not at the time of such contract be actually 
made, procured, or provided or fit or ready for delivery, or some act 
may be requisite for the making or completing thereof or rendering 
the sale fit for delivery. 

(3) There is an acceptance of goods within the meaning of this 
section when the buyer does any act in relation to the goods which 
recognises a pre-existing contract of sale whether there be an accep¬ 
tance in performance of I ho contract or not 

(4) The provisions of this section do not apply to Si'otlaiul. 

Subject matter of Contract. 

5, — (l)The goods which form the subject of a contract of 
a sale may be either existing goods owned or possessed by 
the seller, or goods to be manufactured or acquire<l by the seller 
after the making of the contract of sale, in thi.s Act called ‘‘future 
goods.” 

(2) There may be a (‘ontract for the sale of goods, the acquisi¬ 
tion of which by the seller depends upon a contingency which inu'y 
or may not happen. 

(3) Where by a contract of sale tne seller purports to pffmtt a 
present sale of futuie goods, the contract operates as an agreement 
to sell the goods. 

6. Where there is a contract for the sale of specific goods and 
the goods without the knowledge of the seller have ]>ensheH at the 
time when the contract is made, the contract is void. 

7. Where there is an agreement to sell .specific goods, and 
subsequently the goods, without any fault on the part of the seller or 
buyer, perish before the risk pas.ses to the bujer, the agreement is 
thereby avoided. 


The Price. 

8 . —(1). The price in a contract of sale may be fixed by the 
conract, or may be left to be fixed in manner thereby agreed, or may 
be determined by the course of dealing between the parties. 

(2) Where the price is not determined in accordance with the 
foregoing provisions the buyer must pay a reasonable price What is 
A reasonable price is a question of fact dependent on the circumstances 
of each particular case. 

(1). Where there is an agreement to sell goods on the 
terras that the price is to be fixed by the validation of a third party, 
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aod such third party cannot or does not niake such valuation, the 
agreement is avoided : provided that if the goods or any part thereof 
have been delivered to and appropriated by the buyer he must pay a 
reasonable price therefor. 

(2) Where such third party is prevented from making the 
valuation by the fault of the seller or buyer, the party not in fault 
may maintain an action for damages aganist the party in fault. 

Conditions and Warranties. 

Unless a different intention appears from the terms of Stipulations 
the contract, stipulations as to time of payment are not deemed to be “ to time, 
of the essence of a contract of sale. Whether any other stipulation 
as to time is of the essence of the contract or not depends on the terns 
of the contract. 

(2) In a contract of sale “month” means prima facie calendar 
month. 

11.— (1) In England or Ireland— When oond,- 

tion to be 
treated as 
warranty, 


(aj Where a contract of sale is subject to any condition to be 
fulfilled by the seller, the buyer may waive the condition, 
or may elect to treat the breach of Hindi condition as a 
bieacdi of warranty, and not as a ground for treating the 
contract as repudiated. 

(ft) Whether a stipulation in a contiact of sale is a condition, 
the breach of which may give rise to a right to treat the 
contract as repudiated, or a warranty, the breach of 
which may give rise to a claim for damages but not to a 
right to reject the goods and treat the contract as repu¬ 
diated, depends in each c.ase on the construction of the 
contract. A stipulation may be a condition, though called 
a warranty in the contract : 

(c) Where a contract of sale is not severable, and the buyer 
has accepted the goods, or part thereof, or where the 
contract is for specific goods, the property in which has 
passed to the buyer, tlie breacli of any condition to be 
fulfilled by the seller can only be treated as a breach of 
w’arranty, and not as a ground for rejecting the goods and 
treating the contract as repudiated, unless there be a 
term of the contract express or implied, to that effect. 

(2) In Scotland, failure by the seller to perform any material 
part of a contract of sale is a breach of contract, which entitles the 
buyer either within a reasonable time after delivery to reject the goods 
and treat the contract as repudiated, or to retain the goods and treat 
the failure to perform such material part as a breach which may give 
rise to a claim for compensation or damages. 

(3) Nothing in this section shall affect the case of any condition 
or warranty, fulfilment of which is excused by law by reason of 
impossibility or otherwise. 
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12. lu a contract of sale, unless the circurastani^es of the (ion- 
tract are such as to show a different intention, there is-- 

(1) An implied condition on the part of the seller that in the 
case of a sale he has a right to sell the good.s, and that in the case of 
an agreement to sell he will have a right to sell the goo<l8 at the time 
when the property is to pass. 

(2) An implied warranty that the buyer shall have and enjoy 
quiet possession of the goods. 

(3) An implied warranty that the goods shall be free from any 
chaige or incumbrance in favour of any third party, not declared or 
known to the buyer before or at the time when tlie contract is made. 

13. When there is a contract for the .sale of goods by descrip¬ 
tion, there is an implied condition that the goods shall (‘orresponds 
with the description; and if the sale be by sample as well as by 
description, it is not sufficient that tlie bulk of the goods coires[)on<l 
with the sample if the goods do not also (mrrespond with the des¬ 
cription. 

14. Subject to the provisions of this Ac.t and of aiiv statule 
in that behalf, there is not implied warranty or condition as to the 
quality or titness for any particular purpose of goods supplied under 
a contract of sale, except as follows:— 

(1) Where the buyer, expres.sly or by implication, makes known 
to the seller the particular purpose for which the goods are required 
so as to show that the buyer relies on the seller’s skill or judgment, 
and the goods are of a description which it is in the course of the 
seller’s business to supply (whether he be the manufacturer or not), 
there is an implied condition that the goods shall be reasonably fit 
for such purpose; provided that in the case of a contract for the .sale 
of a specified article under its patent or other trade name, there is 
no imi^li^d condition as to its fitness for any i)articular purfiose. 

(2) Where goods are bought by description from a seller who 
deals in goods of that description (whether he bo the manufacturer 
or not) there is an implied condition that the goods shall be of 
merc4antable quality ; provided that if the buyer has examined the 
goods tliere shall be no implied condition as regards defects which 
such TOtnination ought to have revealed. 

(9) An implied warranty or condition as to quality of fitness 
for a particular purpose may be annexed by the usage of trade. 

(i) An express warranty or condition does not negative a 
warranty or condition implied by this Act unless inconsistent 
therow'ith. 


Sale by Sample. 

15.-(1)A contract of sale is a contract for sale by sample 
where there is a term in the contract, express or implied, to 
that effect. 

(2) In the case of a contract for sale by sample-- 



Till!; ENGLISH sale OF GOODS ACT, l89B 


525 


(а) There is an implied condition that the bulk shall corres 

pond with the sample in (piality. 

(б) There is an implied condition that the buyer shall have a 

reasonable opportunity of comparing the bulk with Iho 
sample. 

(c) There is an implied condition thal the m»ud,s slitill be free 
from any defect, rentleimg thorn unmerehantable, which 
would not be apparent on reasonable examination of the 
sample. 

PART 11. Effects of the Contract 

Transfer of Propertf/ as hefireon Seller and Bniier. 

16. Where there IS a eontiaci for Ihe sale of iinaseeitamed 
goods no property in the goods is transferred to the buyer unless 
and until the goods are ascertained. 

17. H1) Where that is a contract lor the sale of specitie or as¬ 
certained goods the [iiopertv in (hem is transferred to the buyer at 
such time as the parties to the contract intend it to be transferred. 

(2) For the purpose of aseeitaining the intention of the parties 
regard shall he had to the terms o{ the coiitiaet, the eoudiu t of the 
parties, and the circumstances of the case. 

18. Unless a different intention appears, the lollowiug are 
rules for ascerlaiuing the intention ol the parties as to the time at 
which the property in the goods is to the buyer. 

Rule 1.—Where theie is an utieondilional contract for the sale 
of speeitic goods in a deliverable slate, the jtroperly in the goods 
passess to the buyer when tlie contract is made, and it is immaterial 
whethej' the time of payment or the time of ilelivery, or both, be 
postponed. 

Rule 2.—Where there is a contract for the sale ol specific 
goods and the seller is bound to do something to the goods, for the 
purpose of fjiutting them into a deliverable stale, the propf^J't.V does 
not pass until such thing be done, and the buyer has notice thereof. 

Rule B-—Where there is a contract for the sale of specific goods 
in a deliverable state, but the seller is bound to weigh, measure, 
test or do some other act or thing with reference to the goods for 
the purpose of ascertaining the price, the property does not pass 
until such act or thing be done, and the buyer has notice thereof. 

Rule 4.—When goods are delivered to the buyer on approval 
or on ‘*sale or return’ or other similar term the property therein 
passes to the buyer;— 

(a) When ho signifies his approval or acceptance to the seller 
or does any other act adopting the transaction: 

(5) If he does not signify his approval or acceptance to the 
seller but retains the goods without giving notice of 
rejection, then, if a time ha.s been fixed for the return of 
the goods, on the expiration of such time, and, if no time 
has been fixed, on the expiration of a reasonable time. 
What is a reasonable time is a question of fact. 
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Ruled—(1) Where there is a oet^tract for the sale of uib 
ascertained or future pfoods by description, and goods of that descrip- 
<ion and in a deliverable state are unconditionally appropriated to 
the contract either by tho seller with tlie assent of the buyer, or by 
the buyer with the assent of the seller, the property in the goods these 
upon passes to the buyer. Such assent may be express or implied, 
and may be given either before or after the appropriarion is made. 

(2) Where, in pursuance of the contract, the seller delivers 
the goods to the buyer or to a carrier or other bailee or custodier 
(whether named by the buyer or not) for the purpose of transmission 
to the buyer, and does not reseve the right of disposal, he is deemed 
to have nnconditinnally appropriated the goods to the contract. 

19 . (1) Where there is a contract for the .sale of specific goods 
or where goods are subsequently appropriated to the contract, the 
seller may, by the terms of the contract or appropriation reserve the 
right of disposal of the goo<ls until certain conditions are fulfilled. 
In such cases, notwithstamiing the delivery of the goods to the buyer, 
or to a carrier or other bailee or custodier for the purpose of trans¬ 
mission to the buyer, the property in the goods does not pass to the 
buyer until the conditions imposed by the seller are fulfilled. 

(2) Where goods are shipped, and by the bill of lading <ho 
goods are deliverable to the order of the seller or his agent, the selloi' 
i.s pnma facie deemed to reserve the right of disposal. 

(d) Where the seller of goods draws on the buyer for the 
}>rice, and transmils the bill of exchange and bill of lading to the 
buyer together to secure acceptance or ]iayment of the bill of ex¬ 
change. the buyer is bound to return the hill of lading if lie does not 
honour the bill of exchange, and if he wrongfully retains the bill of 
lading the property in the goods does not pass to him. 

20 . Unless otherwise agreed, the goods remain at the seller’s 
risk until the property therein is transferred to the buyer, but when 
the property therein is transferred to the buyer, the goods are at the 
buyer’s risk whether delivery has been made or not. 

Provided that where delivery has been delayed through the 
fault of either buyer or .seller the goods are at the risk of the party in 
fault as regard.s any loss which might have occurred but for such 
fault. 

Provided also that nothing in this section shall affect the duties 
or Uabilities of either seller or buyer as a bailee or custodier of the 
goods of the othere party. 

Transfer of Title. 

21—(1) Subject to the provisions of this Act, where goods are 
sold by a person who is not the owner thereof, and who does not sell 
then under the authority or with the consent of the owner, the buyer 
acquires no better title to the goods than the seller had, unless the 
owner of the goods is by his conduct precluded from denying the 
seller’s authority to sell. 

(2) Provided also that nothing in this Act shall affect— 

(a) The provisions of the Factors Acts, or any enactment 
enabling the apparent owner of gcods to dispose of them 
as if he were the true owner thereof; 
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ib) Tli« validity of any contract of sale mi(fer any special 
common kw or stautory power of sale, or nnder the order 
cd<A court ol competent jarisdiction. 

22 . (1) Wh6re goods are sold in market overt, according to 
tlMJ'titmfee of the market, the bayer acquires a good title to the goods, 
provided he buys them in good faith and without notice of any defect 
or want ol title on the part of the seller. 

(2) Nothing in this section shall affect the law relating to sale 
ol horses. 

(a 3) The provisions of this section do not apply to Scotland. 

23 . When the seller of goods has voidable title thereof but his 
title has not been avoided at the time of the sale, tiie buyer acquires 
a good title to the goods, provided he buys tliciii in good faith and 
without notice of the seller’s defect of title. 

24 . Where goods have been stolen and the offender is iiro.seeu- 
ted to conviction, the property in the goods so stolen revests m rhe 
person who was the owner of the goods, or lus personal 
representative, notwithstanding any intermediate dealing with them, 
whether by sale in market overt or otherwise. 

(2) Notwithstanding any enactment to the contrary, where 
goo Is have been obtained by fraul or other wrongful means not 
amounting to larceny, the property in sucli goods shall not revesl in 
the person who was the owner of the goods, or his pe/sonal reiiresen 
tative, by reason only of the conviction of the offf^nder. 

(3) The provisions of /his section <lo not appl> to 
Scotland, 

25 (1) Where a person liavmg sold goods continues or is in 

possession of the goods, or of the documents of title to the goods, the 
delivery or transfer by that person, or bv a mercantile agent acting 
for liim, of the goods or documents of title under any sale, pledge 
or other disposition thereof, to any person receiving the same in 
good faith and without notice of the previous .sale, shall have the 
same effect as if the pei'son making the delivery or transfer were 
expressly authorised by the owner of the goods to make the same. 

(2) Where a person having bought or agreed to buy any goods 
obtains with the consent of the seller, possession of goods or the 
documents of title to the goods, the delivery or ti*ansfer by that 
person, or by a mercantile agent acting for him, of the goods or docu¬ 
ments of title, under any sale, pledge or other disposition thereof, to 
any person receiving the same in good faith and without notice of 
any lien or other right of the original seller in respect of the goods, 
shall have the same effect as if the person making the delivery or 
transfer were mercantile agent in possession of (he goods or docu¬ 
ments of title with the contract of the owner. 

(8) In this section the term “mercantile agent” has the same 
meaning as in the Factors Acts. 

2 $. (1) A writ of fieri-facian or other writ of execution 

against goods shall bind the property in the good.s of the execution 
debtor as from the time when the writ is delivered to the sheriff to 
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be executed ; imd, for the better manifestation of such time, it shall 
be the duty of the sheriff, without fee, upon the receipt of any such 
writ to endorse upon the back thereof the hour, day, month and year 
when he received the same. 

Provided that no such writ shall prejudice the title to such 
goods acquired by any person in good faith and for valuable considera¬ 
tion, unless such person has at the time when he acquired his title 
notice that such writ or any other writ by virtne of which the goods 
of the execution debtor might be seized or attached had been deli¬ 
vered to and remained unexecuted in the hands of the sheriff. 

(2) In this section the term “sheriff” includes any office charged 
with the enforcement of a writ of execution. 

(3) The provisinns of this section do not apply to AScotlaud. 

PART III.—Performance of the Contract. 

27 . It is the duty of Mie seller to deliver the goods, and of the 
buyer to accept and pay for them in accordance with the terras of 
the contract of i^ale. 

28 . Unle.ss otluM'wise^agreed, delivery of the goods and pay¬ 
ment of the ))rice are concurrent conditions, that is to say, the seller 
must be ready and vvilling to give possession of the goods to the 
buyer in exchange for the price, and the buyer must be ready and 
willing to pay the iiru'e in exidiange for possession of the good.s. 

29 . --(1) Whether it is for the buyer to tnko possession of the 
goods or for the seller to send them to the buyer is a question 
depending in each case on the contract, express or implied, between 
the parties. Apart from any such contract, express or implied, the 
place of delivery is the seller’s plac'.e of business, if he have one, and 
if not, his residence: Provi<led that, if the contract be for the sale 
of spocihc goods, which to the knowledge of the parties when the 
contract is made are in some other place, then that place i.s the place 
of delivery. 

(2) Where under the contract of sale the seller is bound to 
send the goods to tlie luiyer, lint no time for sending them is fixed, 
the .seller is bound to send tiieni within a reasonable time. 

(3) Where the goods at the time of sale are in the po.ssession 
of a third person, there is no <lelivery by seller to buyer unle.ss and 
until such third penson rcknowledges to the buyer that he holds the 
goods on his behalf; piovidcMl that nothing in this section shall 
affect the operation of the i.ssne nr transfer of any document of title 
to goods 

(4) Demand or tender of delivery mav’be treated as ineffectual 
unless made at a reasonable houre. What is a reasonable hour is a 
question of fact. 

(5) Unless otherwies agreed, the expenses of and incidental I# 
putting the goods into a deliverable state must be borne by the seller. 

30. -*(1) Where the Seller delivers to the buyer a quantity of 
goods less than he contracted to sell, the buyer may reject them, 
but if the buyer accepts the goods so delivered he must pay for them 
at the contract rate, 
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(2) Where the seller delivers to the buyer a quantity of goods 
larger than he contracted to sell, the buyer may accept the goods 
included in the contract and reject the rest, or he may reject the 
whole. ]f the buyer accepts the whole of the goods so delivered 
he irust pay for them at the (jontract rate. 

(3) Where the seller delivers to the buyer the goods he 
contracted to sell with goods of a different description not included 
in the contract, the buyer may accept the goods which are in 
accordance with the contract and reject the rest, or he may reject 
the whole. 

(4) The provisions of this section are subject to any usage of 
trade, special agreement, or course of dealing between the parties. 

TTiiless otherwific agreed, the buyer of goods is not 
bound to accept delivery thereof by instalments. 

(2) Where there is a contract for the sale of goods to be 
delivered by stated instalments, w'hich are to he separately paid for, 
and the seller makes defective deliveries in respect of one or more 
instalments, or the buyer neglects or refuses to take delivery of or 
pay for one or more insialments, it is a question in each case 
depending on terms of tlie contiat't and the circumstances of the case, 
whelher the breach of contract Is a repudiation of the whole contract 
or whether it is a severable breach giving rise to a claim for 
compensation but not to a right to treat the whole contract as 
repudiated. 

32 . —(1) Where, in pursuance of a contract of sale, the seller 
is antlioi ised or required to send the goods to the buyer, delivery 
of the goods to a earner, whether named by the buyer or not, for 
the purpose of transmission to the buyer is prim a facie deemed to 
be a delivery of the goods to the buyer, 

(2) Unless otherwise authorised by the buyer, the seller must 
make such contract with the carrier on behalf of the buyer as may be 
reasonable having regard to the nature of the goods and tlie other 
circumstances of the case. If the seller omits so to do, and the goods 
are lost or damaged in course of transit, the buyer may decliuo to 
treat the delivery to the earner as a delivery to himself, or may 
hold the seller responsible in damages. 

(B) Unless otherwise agreed, where goods are sent by the seller 
to the buyer by a route involving sea transit, under circumstances 
in which it is usual to insure, the seller must give such notice to the 
buyer as may enable him to insure them during their sea transit, 
and, if the seller fails to do so, the goods shall be deemed to be at 
his risk during such sea transit. 

33 . Where the seller of goods agrees to deliver them at his 
own risk at a place other than that where they are when sold, the 
buyer must, nevertheless, unless otherwise agreed, take any risk 
of deterioration in the goods necessarily incident to the course 
of transit. 

34 . —(1) Where goods are delivered to the buyer, which he 
has not previously examined, he is not deemed to have accepted them 
unless and until he has had a reasonable opportunity of examining 
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them for tho purpose of ascertaining whetlier they are in cotifornaity 
with the contract. 

(2) Unless otherwhse agreed, when the seller tenders delivery 
of goods to the buyer, he is bound, on request, to afford the buyer a 
reasonable opportunity of exatnining the goods for the purpose of 
ascertaining whether they are in conformity with the contract. 

35 . The buyer is deemed to have accepted the goods when he 
intimates to the seller that he has accepted them or when the goods 
have been delivered to him, and he does any act in relation t6 them 
which is inconsistent with the ownership of the seller, or when after 
the lapse of a reasonable time, he retains the goods without intima¬ 
ting to the seller that he has rejected them. 

36 . Unless otherwise agreed, where goods are delivered to 
the buyer, and he refuses to accept them, having the right to do 
so, he is not bound to return them to the seller, but it is siitlicieut 
if he intimates to the .seller that he refuses to accept them. 

37 . When the seller is ready and willing to deliver the goods, 
and requests the buyer to take delivery, and the buyer does not 
within a reasonable time, after sucdi request take delivery of the 
goods, he is liable to the seller for any loss oecasiorunl by his neglect 
or refusal to take delivorv, and also for a reasonable charge for the 
care and custody of the goods. Provided that nothing in this section 
shall affect the riglibs of the seller where tlie negelct or refusal of 
the buyer to take delivery amounts to a repudiation of the contract. 

PART IV.—Rights of Unpaid Seller Against the Goods. 

38 . (l)q ''he seller of goods is deemed to be an “unpaid seller” 
within the meaning of this Act— 

(a) When the whole of the priee lu-s not been paid or 
tendered ; 

ih) When a bill of exchange or other negotiable instrument ha.s 
been received as conditional paMuent.and the condition on 
which it wa.s received has not Imen fulfil fed l>y reason of 
the dishonour of the instrument or otherwise. 

(2) In this part of this Act the term ‘seller” includes any 
person who i.s in the position of a seller, as, for instance an agent of 
the seller to whom the hill of lading has been endor.sed, or a consig¬ 
nor or agent who has himself paid, or is directly responsible for the 
price. 


39 . (l) Subject to the provisions of tliis Acl and of any statute 

in that behalf notwithstanding that the jiroperty in the goods may 
have passed to the buyer, the unpaid seller of goods, as such, has by 
implication of law- - 

(oj) A lien on the goods (or right to retain them) for the price 
while he is in possession of them ; 

(h) In case of the insolvency of the buyer, a right of stop¬ 
ping the goods in transit after he has parted with th^ 
possession of them ; 

(c) A right of re-sale as limited by this 
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(2) Where the property in floods has not passed to the buyer, 
the unpaid seller has, m adilition to his other remedies, a right of 
withholding delivery similar to and co-extensive with his rights of 
lien and stoppage in transitu where the prnijerty has passed to the 
buyer. 

40 * in Scotland a seller of goods may attach the same while in 
his own hands or possession by arrestment or poinding and such 
arrestment or poinding shall have the same operation and, effect in a 
competition or otherwise as an arrestment or poinding by a third 
party. 

Unpaid Sellers Lien. 

41 . (l) Subject to the provisions of the Act, the unpaid seller 
of goods who is in possession of them is entitled to retain possession 
of them until payment or tender of the price in the following cases, 
namely 

(rt) Where the goods have been sold without any stipulatioip 
as to credit ; 

(/j) Where the goods have been ’'sold on credit, but the term 
of credit has expired ; 

(r) Where the buyer becomes insolvent. 

(2) The seller may exercise his right of lion notwithstanding 
til at he is in possession of the goods as agent or bailee or custodier 
for the buyer. 

42 . Where an unpaid seller has made jiart delivery of the 
goods, he maj exercise his right of lien or retention on the remainder, 
unless such jiart delivei’y has been made umbo* such circumstances 
as to show ail agreement to waive the lien or riglit of retention. 

43. (l) The unpaid seller of goods loses his lieu or right of 
retention thereon 

(a) When he delivers the goods to a carrier or other bailee 
or custodier for tlie purpose of tiausmission to the buyer 
without reserving the right ot disposal of the goods ; 

(b) When the buyer or his agent la\\ fully obtains possession 
of the goods : 

(c) I3y waiver thereof. 

(2) The unpaid seller of goods, having a lien or right of re¬ 
tention thereon, does not lose Ins lieu or right of retention by reason 
only that he has obtained judgment or decree for the price of the 
goods. 

Stoppage in transitu. 

4 b Subject to the provisions of this Act, when the buyer of 
goods becomes insolvent, the unpaid seller who has parted with the 
possession of the goods has the riglit of stopping them in transitu, 
that is to say, he may resume possession of the goods as long as they 
are in course of transit, and may retain them until payment or tender 
of the price. 

45 . (1) Goods are deemed to be in course of transit from the 
time when they are deliverenl to a carrier by land or water or other 
bailee or custodier for the purpose of transmission to the buyer, until 
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tlie buyer, or his agent in that behalf, takes delivei'y of them from 
such carrier or other bailee or custodier. 

(2) If the buyer or his agent in that behalf obtains delivery of 
the goods before their arrival at the appointed destination, the transit 
is at an end. 

(3) If, after the arrival of the goods at the appointed desti 
nation, the carrier or other bailee or custodier acknowledges to the 
buyer, or his agent, that he holds the goods on his behalf and 
continues in possession of them as bailee or custodier for this buyer, 
or his agent, the transit is at an end, and, it is immaterial that a 
further destination for the goods may have been indicated by the 
buyer. 

(4) If the goods are rejected by the buyer, and the carrier or 
other bailee or custodier continues in possession of them, the transit 
is not deemed to be at an end, even if the seller has refused to 
receive them back. 

(5) When goods are delivered to a Hhi(> chartered by the buyer 
it is a question depending'on the cnciimstancos of the particular 
case, whether they are in the possession of the master as a carrier, 
or as agent to the buyer. 

(6) Where the carrier or other bailee or custodier wrongfully 
refuses to deliver the good.s to the buyer, or his agent in that behalf, 
the transit is deemed to be at an end. 

(7) Where part delivery of the goods has been made to the 
buyer, or his agent in that behalf, the remainder of the goods may 
be stojiped in transitu, unless such part delivery has been made 
under such circumstances as to show an agreement to give up 
possession of the whole of the goods. 

46 . (1) The unpaid seller may exercise Ills right of stoppage 
in transitu either by taking actual possessir>ri of the goods, or by 
giving notice of his claim to the carrier or other bailee or custodier 
in whose possession the goods are. Such notice may be given either 
to the person in actual possession of the goods or to his principal. 
In the latter case the notice, to be effectual must be given at such 
time and under such cirurastances that the principal, by the exercise 
reasonable diligence, may communicate it to his servant or 
agent in time to prevent a delivery to the buyer. 

(2) When notice of stoppage in transitu is given by the seller 
to the carrier, or other bailee or custodier in possession of the goods, 
he must re-d©liver the goods to, or according to the directions of 
the seller. The expenses of such re-delivery must be borne by 
the seller. 

Re-sale by Buyer and Seller, 

47 . Subject to the provisions of this Act, the unpaid seller’s 
right of lien or retention or stoppage in transitu is not affected by 
any sale, or other disposition of the goods which the buyer may 
have made, unless the seller has as sented thereto. 

Provided that where a document of title to goods has been 
lawfully transferred to any person as buyer or owner of the goods, 
and that person transfers the document to a person who takes the 
document in good faith and for valuable consideration, then if such 
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last-mentidued transfer was by way of sale tixe unpaid seller’s right 
of lien or retention or stoppage in' transistu is defeated, and if such 
last-mentioned transfer was by way of pledge or other disposition 
for value, the unpaid seller’s right of lien or retention or stoppage 
in transitu can only be exercised subject to the rights of the 
transferee. 

48 . (1) Subject to the provisions of this section, a contract of 

sale is not rescinded by the mere exercise by an unpaid seller of 
his right of lien or stoppage in transitu. 


(2) Where an unpaid seller who has exercised his right of lien 
or retention or stoppage in transitu resells the gootls, the buyer 
acquires a good title thereto as against the original buyer. 

(3) Where the goods are of a perishable nature, or where the 
unpaid seller gives notice to the buyer of bis intention to re-sell, 
and the buyer does not withhin a reasonable time pay or tender 
the price, the unpaid seller may re sell the goods and recover Irom 
the original buyer damages for any loss ocxasioned by his breach 
of contract. 

(4) Where the seller expressly reserves a right of resale in 
case tlie buyer shoubl make default, ami on the buyer making default, 
resells the goods, the original c.ontract of sale is thereby rescinded, 
but without prejudice to any claim the seller may have for damages. 

PART V. Actions for breach of the Contract. 

Remedies of the Seller. 

49 . (1) Where, under a contract of sale, the ]uoperty in the 
goods has passed to the buyer, and the buyer wrongfully neglects 
or refuses to jiay for the goods according to the terms of the contract, 
the seller may maintain an action against him for the price of the 
goods. 

(2) Where, under a contract of sale, the price is ])ayable on a 
day certain irrespective of delivery, and the buyer wrongully 
neglects or refuses to pay such price, the seller may maintain an 
action for the price although the property in the goods has not passed, 
and the goods have not been appropiiated to the contract. 

(3) Nothing in this section shall prejudice the right of the seller 
in Scotland to recover interest on the price from the date of tender 
of the goods, or from the date on which the jirice was payable, as 
the case may be. 

50 . (1) Where the buyer wrongfully neglects or refuses to 
accept and pay for the goods, the seller may maintain an action 
against him for damages for non-acceptance. 

(2) The measure of damages is the estimated loss directly and 
naturally resulting, in the ordinary course of events from the buyer’s 
breach of contract, 

(3) Where there is an available market for the good.s in question 
the measure of damages is prima facie to be ascertained by the 
difference between the contract price and the market or current 
price at the time or times when the goods ought to have been 
accepted, or if no time was fixed for acceptance then at the time of 
the refusal to accept. 
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Remedies of the Buyer. 

51 . (1/ Where the seller ’wrongfully neglects or refuses to 
deliver the goods to the buyer, the buyer may maintain an action 
against the seller for damages for non-delivery. 

(‘2) The measure of damages is the estimated loss directly and 
naturally resulting, in the ordinary course of events,-from the seller’s 
breach of cmiti-act, 

(d) Where there is an available market for the goods in 
(juestion, the measure of damages is prima fade to be ascertained 
by the ditference between the contract price and the market or 
current price of the goods at the time or times when they ought to 
have been delivered, or, if no time was hxed, then at the time of the 
refusal to deliver. 

52 . In any action for breach of contract to deliver specific or 
ascertained goods the oourt may, if it thinks fit, on the application of 
the plaintiff, by ds judgment or decree direct that the contract shall 
he performed specifically, without giving the defendant the option 
of retaining the goods on payment of damages. The judgment or 
decree may he unconditional, or upon such terms and conditions as to 
damages, payment of the price, and otherwise, as the court may seem 
just, and the a])plication by the plaintiff* may be made at any time 
before judgment or decree. 

The provisions of this section shall be deemed to be supple¬ 
mentary to, and not in <lerogation of, the right of specific implement 
in Scotland. 

53 . (1) Where there is a broach of warranty by the seller, or 
where the buyer elects, or is compelled to treat any breach of a 
condition on the part of the seller as a breach of warranty, the buyer 
is not by reason only of such breach of warranty entitled to reject the 
goods; but he may, 

(rt) set up against the seller the breach of warranty in diminu¬ 
tion or extinction of the price ; or 
ih) maintain an action against the seller for damages for the 
breach of warranty. 

(2) The measure of damages for breach of warranty is the 
estimated loss directly and naturally resulting in the ordinary course 
of event, frtun the breach of warranty. 

(3) In the ca.se of breach of warranty of tonality such loss is 
prima fade the difference between the value of the goods at the 
time of delivery to the buyer and the vaule they would have had if 
they answered to the warranty. 

(4) The fact that the buyer has sot up the breach of warranty in 
diminution or extinction of the price does not prevent him from 
maintaining an action for thesame breach of waranty if he has suffered 
further damages. 

(5) Nothing in this section shall prejudice or affect the buyer’s 
right of rejection in Scotland as declared by this Act. 

54 . Nothing in this Act shall affect the right of the buyer or 
the seller to recover interest or special damages in any case where 
by law interest or special damages may be recoverable, or to recover 
money paid where the consideration for the payment of it has failed. 
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PART VI. Supplementary. 

55 . Where any right duty, or liability would ari<?e und<‘r a 
contract of sale by implication of law, it may be negatived or varied 
by express agreement or by the course of dealing between the 
parties, or by usage, if the usage be such as to bind both parties to 
the contract. 

56 . Where, by this Act, any reference is made to a iva-sonable 
time the question what is a reasonable time is a question of fact. 

57 . Where right, duty, or liability is declared by this Act, it 
may, unless otherwise by this Act provided, be enforced liy action. 

58 . In the case of a sale by auction * 

(1) Where goods are put up for sale by ain’t ion in lots, each 
lot is prima facie deemed to be the subject of a sepaiate contract of 
sale. 

(2) A sale by auction is complete when the auctioneer onnoun- 
ces its completion by the fall of the harniner, or in other custoinarv 
manner. Until such announcement is made any bidder may retract 
his bid 

(3) Where a sale by auction is not notified to be subject to a 
right to bid on behalf of the sellei, it shall not be lawful for tlie seller 
to bid himsidf or to employ aiiv person to bid at such sale, or for the 
auctioneer knowingly to take any l»id from the seller or any such 
person. Any sale contravening this rule may be treated as fraudulent 
by the buyer. 

(4) A sale by auction maybe notified to be snbiect to a reseived 
or upset price, and a right to bid may also be reserved expressly by 
or on behalf of the seller. 

Where a right to bid is expre'^sly reserved, but not otherwise, 
the seller or any one person on his behalf may bid at the auction. 

59 . In Scotland where a buyer has elected to aci ept goods 
which he might have rejected, and to treat a breach of contract as 
f>Dly giving rise to a claim for damages, he may. m an action by the 
seller for the price, be required, in the discretion of the court before 
which the action depends, to consign or ]»aY into court the price of 
the goods, or part thereof, or to give other reasonable security for the 
due payment thereof. 

60 . The enactment mentioned in the schedule to this Act are 
hereby repealed as from the coinmencement of this Act to the extent 
in that schedule mentioned. 

Provided that such repeal shall not atfect anything done or 
suffered, or any right, title, or interest acquired or accrued before the 
commencement of this Act, or any legal proceeding or remedy in 
respect of any such thing, right, title or interest. 

61 . (1) The rules in bankruptcy relating to contracts of sale 
shall continue to apply thereto, notwithstanding anything in this Act 
contained. 

(2) The rules of the common law. including the law merchant, 
save in so far as they are inconsistent with the express provisions of 
this Act, and in particular the rules relating to the law of principal 
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and agent and the eifect of fraud, misrepresentation, duress or 
coercion, mistake or other invalidating cause, shall continue to apply 
to contracts for the rule of goods, 

(3) Nothing in this Actor in any repeal effected thereby shall 
affect the enac.tments rrdating to bills of sale or any enactment relating 
to the sale of goods which is not expressly repealed by this Act. 

(4) The provisions of this Act relating to contracts of sale do not 
apply to any transaction in this form of a contract of sale which is in¬ 
tended to operate by way of mortgage, pledge, charge or other 
security. 

(5) Nothing in this Act shall prejudice or affect the landlord’s 
right of hypothec or sequestration for rent in Scotland. 

62 . (1) In this Act unless the context or suiiject matter other¬ 
wise requires.— 

‘^Action” includes counterclaim and set off, and in Scotland con¬ 
descendence and claim an<l compensation ; 

‘ Bailee” in Scotland includes custodier: 

‘‘Buyer” nieaus a person who bu>s or agrees to buy goods : 

“Contract of Sale” includes an agreement to sell as well as sale : 

“Defendant” niclinles m Scotland defender, respondent, and 
claimant in a multiple poinding: 

“Delivery” means voluntary transfer of possession from one 
person to another : 

“Document of title to goods” has the same meaning as it has in 
the Factors Act * 

“Factors Acts” means the Factors Act, 1S89, the Factors 
(Scotland) Act, 1890, and any enactment amending or .substituted for 
the same ; 

“Fault” means wrongful act or default: 

“Future goods” mearm goods to be manufactured or acquired by 
the seller after the making of the (ontract of sale : 

“(roods” include all chattels peisorutl other than things in action 
and money, and in Sfmtland all corporeal moveables except money. 
Tlie teim includes emblements, industrial growing crop.s and things 
attacheil to or forming part of the land which are agreed to be severed 
before sale or under the Contract of sale : 

“Lien” in Scotland includes right of Retention : 

“Plaintiff” includes pursuer, coraplainer, claimant in a multiple 
poinding and defendant or delender counterclaiming : 

“Property” means the general property in goods, and not merely 
a special property : 

“Quality of goods” includes their state or condition : 

“Sale” includes a bargain and sale as well as a sale and delivery: 

“Seller” means a jierson who sells or agrees to sell goods : 

“Specific goods” means goods identified and agreed upon at the 
time a contract of sale is made : 

“Warranty” as regards England and Ireland means an agree¬ 
ment with reference to goods which are the subject of a contract of 
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«ale, but ooHateral to the main purpoae of such contract, the breach 
of which gives rise to claim for damages, but not to a right to reject 
the goods and treat the contract as repudiated 

As regards Scotland a breach of warranty shall be deemed to be 
a failure to perform a matenal part of the contiact 

(2) A thing IS deemed to be done *‘in good faith"' within the 
meaning of this Act when it is m fact done negligently or not, 

(3) A person is deemed to be insolvent within the meaning of 
this Act who either has c eased to pay his debts in the ordinary f ourse 
of business or cannot pay his debts aie thev become due, whether he 
has committed an act of binkupti > oi not, and whether he has be¬ 
come a notour bankrupt oi not 

(f) Goods are in a “deliveiable state’’ within the meaning of 
this Act when the^ aie in such a state that the bmer would under 
the contiact be bound to take tleliveiy of tliem 

63 This Alt shall come into opeiation on the first day of 
Jannaiv, One thousand eight liundied and ninety four 

64 This Ai t ma\ be ( did as the Sale of goods Act, 1893 


SCHEDULE. 


This Schedule is to be leid .is lefnimg to the revised edition 
of the statutes piojiaied utidei the dnoition of tlie Statute Law 
Oommittee 

Enactments Repealed (Section 60) 


8( sflion and ( haplci 


I ilk of Act and Extent of Repeal 


1 .Tai 1 c 21 
29 ChaH 2 c M 


9 Geo 4 c 14 


18 St 20 Viet 0 60 


19 & 20 Vict c 97 


An A( t ai?ain‘*t luol eis 

Tin whok Aft 

An Aft foi thf privcntinn of fiandn and poi)unos 

In pait that im to sa\ M<(tiojiH fifteen and sixteen * 

An a< t toT midmnf? n writtin nioino netedsaaiy to 
llic validity ol rertain puinises and engagements 

In ])arf thal is to say softion 7 

The menantile Low Amendment (Stotland) Aet 

1866 

In pait that is to say, sections one two thieo, 
four and five 

The Meieantih Law A mendutent Act, 1866 
In pait , that is to say sections one and two 


* Commonly cited as sefiions sixteen and seventeen 

APPENDIX B 

THE INDIAN CONTRACT ACT. 1872 

CHAPTER VII.-Sale of Goods 

Where property ni goods sold passes. 

76. In this chapter, the word ‘goods” means and includes every 
kind of moveable property 


Commencf" 

merit 

8hoii hltle 


/ 

/ 

/ 

Goodft 

defined, 



538 


APPENDIX B 


Bale‘*defined”. 


Sale how 
ort'ooted. 


Transfer ot 
ownership of 
thinj? sold, 
which has 
yet to be as¬ 
certained, 
made or 
tinished. 


Oompleiiaii 
of sale of 
goods which 
the seller ts 
to pat into 
state in 
which bayer 
i$ to take 


77 . '‘Sale^’ is the exchange of property for a price. It involves 
the transfer of the ownership of the thing sold from the seller to the 
buyer. 

78 . Sale is effected by offer and acceptance of ascertained 
goods for a price, or of price for ascertained goods, together with 
payment of the price or delivery of the goods; or with tender, part- 
payment, earnest or partdelivery; or with an agreement, express or 
implied, that the payment or delivery, or both, shall be postponed. 

Where there i.s a contract for the sale of ascertained goods, 
the property in the goods sold passes to the buyer when the whole or 
part of the price or when the earnest is paid or when the whole or 
part of the goods is delivered. 

If the parties agree, expressly or by implication, that the pay¬ 
ment or delivery, or both, shall be postponed, the property passes as 
soon as the pro])osal for sale is accepted. 

IJlustratiom. — (a) B. offers to buy A’s horse for 500 rupees. 
A accepts B’s offer, and delivers the horse to B. IMie 
horse becomes H’s property on delivery. 

(b) A sends goods to B, with that request that he will bnv 
them at a slated price if he approves of them or return 
them, if he does not approve of them. B retains tlie goods 
and informs A that he approves of them. The goods 
become B s when B retains them. 
ic) B offers A for In's horse 1,000 rupees, tlie horse to be 
delivered to B on a stated day, and the price to be paid 
on another stated day. A accepts the offer. The horse 
becomes B's as 4oon as the proposal is accepted. 
fd) B offers A for hi.s horse 1,000 rupees on a month’s credit. 
A accepts the offer The horse becomes B's as soon as 
the offer is accepted. 

(e) B, on tlie first January, offers to A ffir a quantity of 
rice 2,000 rupees, to be paid on the first ]\larch following, 
the nee not to be taken away till paid for, A accepts 
the offer. The rice becomes B’s as soon as the offer is 
accepted. 

79 . Where there is a contract for the sale ol a thing which 
has yet to be ascertained, made or tinished, the ownersliip of the 
thing i.s not transferred to the buyer, until it is ascertained, made 
or finished. 


nhisfration. —B. orders A, barge-builder, to make him a 
barge. The price is not made payable by instalments. While the 
barge is building, B pays to A money from time to time on account 
of the price. The ownership of the barge does not pass to B until 
it is finished. 

80 . Where by a contract for the sale of goods, the seller is 
to do anything to them for the purpose of putting them into a state 
in which the buyer is to take them, the sale is not complete until 
such thing has been done. 
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Ilhistraiioa*'^ a ship-builder, contracts to sell to B, for a 
stated price, a vessel which is lying in A’s yard ; the vessel to be 
rigged and fitted for a voyage, and the price to be paid on delivery. 
Under the contract, the property in the vessel does not pass to B 
until the vessel has been rigged, fitted up and delivered. 

81 . Where anything remains to be done to the goods by the 
seller for the purpose of ascertaining the amount of the price the 
sale is not complete until this has been done. 


HlusiT(tiion>~'((l) A, the owner of a stack of bark, contracts 
to sell it to B, weigh and deliver it, at 100 rupee per 
ton, B agrees to take and pay for it on a certain day. 
Part is weighed and delivered to B ; the ownership of 
the residue is not transferred to B until it ha.s been 
weighed pursuant to the contract. 

[h) A contracts to sell a heap of clay to B at a certain price 
per ton. B is, by the contract, to load the clay in his 
own carts and to weigh each load at a certain weighing 
machine which lii.s carts must pass on their way from 
A’s ground to B's place of deiio.sit. Here nothing more 
remains to be done by the sellei ; the sale is complete, 
' and the ownership of the heap of clay is transferred at 
oiK^e. 

82 . Where the goods are not ascertained at the time of mak¬ 
ing the contract of sale, it is necessary to the completion of the sale 
that the goods shall be ascertained. 


llhhsirafion. — k agrees to sell to B ‘jOtons of oil in A’s cisterns. 
A\s cisterns contain more than 20 tons of oil. No portion of the oil 
has become the property of B, 

83 . Where the goods are not ascertained at the time of mak¬ 
ing the agreement for sale luit goods answering the description in 
the agreement are snlisequently appropriated h> one party for the 
jmrpose of the agreement, and that appropriation is assented to by 
the other, the goods have been ascertained, and the sale ic completed. 

njusirafion—A. having a quantity of sugar ni bulk, more than 
sufticient to fill 20 hogsheads, contracts to sell H 20 hogsheads of it. 
After the contract A fills 20 hogsheads with the sugar, and gives 
notice to B that the hogsheads are ready, and requires him to take 
them away. B says he will take them as soon as he can. By this 
appropriation by A, and assent by B, the sugar become.s the property 
of B. 


84 . Where the goods are not ascertained at the time of mak¬ 
ing the contract of sale, and by the terms of the contract the seller 
is to do an act with reference to the goods which cannot be done 
until they are appropriated to the buyer, the seller has a right to 
select any goods answering to the contract, and by his doing so the 
goods are ascertained. 
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Illmiration.--h agrees with A to purchase of him, at a stated 
price to be paid on a fixed day, 50 uiaunds of rice, out of a -large 
quantity in A’s granary. It is agreed that N shall send sacks for the 
rice, and that A shall put the rice into them. B does so, and A puts 50 
maunds of rice into the sacks. The goods have been ascertained. 

85 . Where an agreement is made for the sale of immoveable 
and moveable property combined, the ownership of the moveable 
property does not pass before the transfer of the immoveable 
property. 


Illustration.'^k agrees with B lor tlie sale of a house and 
furniture. The ownership of the furniture does not pass to B until 
the house is conveyed to B. 

86 . When goods have become the proi>erty of the buyer, he 
must bear any loss arising fiom their destriietioii or injury. 


Illustrations.— (a) B ofiers, and A accepts, 100 rupees for a 
stack of firewoo<l standing on A’s premises, the firewood 
to be allowed to remain on A’s promises till a certain 
day, and not to be taken away til) paid for, Before 
payment and while the firewood is on A’s promise.s, it is 
accidentally destroyed five. B must bear the loss. 

(5) A bids 1,000 rupees for a ))icturo at a sale ))y auction. 
After the hid it is injui’ed by an acenient. If the accident 
happens before the hammer tails, the loss falls on the 
seller; if afterw^aids, on A, 

87 . When there is a coutiact for the sale of goods not yet in 
existence, the ownership of the good.^ may be transferred by act.s 
done, after the goods are prodiuunl in pursuance of the contract by 
the seller, or by the buyer with the seller’s assent. 

Illustrations.—((A A contracts to sell to B, tor a stated price, 
all the indigo wlncli shall ite produced at A’s factory 
during the ensuing year, A when the indigo has been 
manufactured, give.s B an acknowledgment that he holds 
the indigo at his disposal. The owuerahip for the indigo 
vests ill B from tlie date oi the acknowdedgment. 

(h) A, for a stated j)ri(*e, contracts that B may take and sell 
any crops that shall be grown on A’s land ju succession 
to the crops then standing, ruder this contract B, with 
the assent of A, takes possession of some crojis grown in 
succession to the crop.s standing at the time of the con¬ 
tract. The ownership of the crops, when taken posses¬ 
sion of, vests in B. 

(c) A, for a stated price, ccntracts that N may take and' sell 
any crops that shall be grown on his land m succession to 
the crop then stainling. Under this contract, B applies 
to A for possession of some crops grown in succession* to 
the crops which were standing at the time of the contract. 
A refuses to give possession. The ownership of the 
crops has not passed to B, though A may commit a breach 
of contract in refusing to give possession. 
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A contract for the «ale of ^oods to be delivered at a future 
day is biDdiufif, thoujth the ^oods are not; m the possession of the 
seller at the time of makiri*? the contracU, and though, at that time 
he has no reasonable expectation of acquiring them otherwise than by 
purchase. ^ 

IllustvuHon .—A contracts on the first January, to sell 50 shares 
in the East India Railway Company, to lie delivered and paid for on 
the first March of the same year. A, at the time of making the 
contract, is not in possession of any shares. The contract is valid. 

89 . Where the price of goods sold is not fixed by the contract 
of sale, the buyer is bound to pay the seller such a price as the (^oiirt 
considers reasonable. 

Illustration, —B, living at Patna, orders of A, a coach builder 
of Calcutta a carriage ot a deseription Nothing is said by either as 
to the price. The order having been executed, and the price being 
in dispute beween the buyer and the seller, the Court must decide 
what price it considers reasonable. 

Delivery. 

90 . Delivery of goods hold may be made by doing anything 
which has the efi’eet of juitting tliem in the posse.ssion of the buyer 
or of any person authorized to hold them on his behalf 

lIIustraHofhs. -(n) A sells to B a horse, and rausos or permits 
it to be removed from A’s .stables to B’s. The removal 
to B’s stable is a delivery. 

(b) B, 111 England, ordens 100 bales of cotton from A, a 
merclumt of Brunba^, and sends his own ship to Bombay 
for the cotton. The putting of the cotton on board the 
ship is a delivery to B 

(c) A sells to B certain .s])ecific goods which are locked up 
in a godown. A gives B the key of the godown, in 
order that he may get the goods. This is a delivery 

(d) A sells to B live specific casks of oil The oil is in the 
warehouse of A. B sells the five casks to C. A receives 
warehouse rent for them from 0. This amounts to a 
delivery of the oil to C, as d .shows an assent on the part 
of A to hold tlie goods as warehouseman of C. 

(e) A sells to B 50 maiinds of lice in the possession of C, a 
warehouseman. \ gives B an order to 0 to transfer the 
rico to C, and C assents to such order, and transfers the 
price in his books to B. This is a delivery. 

if) A agrees to sell to B five tons of oil, at 1,000 rufiees per 
tf)n, to be paid for at the time of delivery. A gives to Ca 
wharfinger, at whose wharf he had twenty tons of tlie oil, 
and orders to transfer five of them into the name of B. 
C makes the transfer in his books and give A’s clerk a 
notice of tlie transfer for B. As clerk takes the transfer 
notice to B and offers to give it him on payment of the 
price of the oil. B refuses to pay. There has been no 
delivery to B, as B never assented to make C h’s agent 
to hold for him the five tons selected by A. 
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91 . A delivery to a wharfinger or carrier of the goods sold 
has the same effect as a delivery to the buyer, but does not render 
the buyer liable for the price of goods which do not reach him unless 
the delivery is so made as to enable him to hold the wharfinger or 
carrier responsible for the safe cutody or delivery of the goods. 

Illustration.— at Agra, orders A, who lives at Calcutta, three 
casks of oil to be sent to him by railway. A lakes three casks of oil di¬ 
rected to B to the railway station and leaves them there without con¬ 
forming to the rules which must be complied with in order to render 
the Bailway Company responsible for their safety. The goods do 
not reach B, There has not been a sufficient delivery to charge B in 
a suit for the price. 

92 . A delivery of part of goods, in progress of the delivery of 
the whole, has the same effect, for the purpose of passing the property 
in such goods, as a delivery of the whole, but a delivery of part of 
tho g«»ods. with an intention ol severing it from the whole, does not 
operate as a delivery of the remainder. 

Illustrations. — (a) A ship arrives in a harbour laden with a 
cargo consigned to A, the buyer of the cargo. The captain 
begins to discharge it and delivers over part of the goods 
to A in progress of the delivery of the whole. This is a 
delivery of the cargo to A for the purpose of passing the 
property in the cargo. 

(h) A sells to B a stack of firewood, to be paid for by B on 
delivery. After the sale, B, applies for and obtains from 
A leave to take away some of the firewood. This has not 
the legal effect of delivery of the whole. 

ic) A sells 50 maunds of nee to B. The rice remains in A’s 
warehouse. After the sale, B sells to C 10 maunds of 
the nee, and A at B’s desire sends the 10 maunds to C. 
This has not tlie legal effect of a delivery of the wliole. 

93 . Ill the absence of any special promise, the seller of goods 
IS not bound to deliver them until the buyer applies for delivery. 


94 . In the absence of any special promise as to delivery goods 
.sold are to be delivered at the place at which they are at time of the 
sale ; and goods contracted to be sold are to be delivered at the place 
at which they are at the time of the contract for sale, or, if not iii 
existence at the place at which they are jiroduced. 

Sellers Lien. 

95 . Unless ^^contrary intention appears by the contract, 
seller has a lien on sold goods as they remained in his possession and 
the price or any part of it remains unpaid. 

96 . Where, by the contract, the payment is to be made at a 
future day, but no time is fixed for the delivery of the goods, the 
seller has no lien, and the buyer is entitled to a present delivery of 
the goods without payment. But if the buyer becomes insolvent be¬ 
fore delivery of the goods, or if the time - appointed for payment arri¬ 
ves before tlie delivery of the goods, the seller may retain the goods 
for the price. 
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Explanation, person is insolvent who has ceased to 
pay his debts in the usual course of business, or who is incapable of 
paying them. 

Illustration. — A sells to B a quantity of sugar in A’s ware¬ 
house. It is agreed that three months’ credit shall be given. B all¬ 
ows the sugar to remain in A’s warehouse. Before the expiry of the 
three months, B becomes insolvent. A may retain the goods for the 
price. 

97 . Where by the contract, the payment is to be made at a 
future day, and the buyer allows to remain m the ])ossesHion of the 
seller until that day, and does not then pay for them, the seller may 
retain the goods for the price. 


Wusirafion .— A selles to B a quantity of sugar in A’s ware¬ 
house. It is agreed that three manths’ credit shall be given. B 
allows the sugar to remain in A’s warehouse till the expiry of the 
three months, and then does not pay for them. A may retain the 
goods for tlie price. 

Its. A seller in pos.seHsion of goods .sold, may retain them for 
tlie price uginst any subse(pient buyer, unless the seller has recognized 
the title of the snl»se(pient buyer. 

Stoppage in Transit. 

99. A seller who lias parted with the po.ssessioii of the goods, 
and has not rei’eived the whole price, may, if the buyer becomes 
insolvent, stop tlie goods while they are in transit to the buyer. 

100 . (loods are to be deemed in transit while they are in the 
posse.ssion of the earner, or lodged at any place in the course of 
transmi.ssion to the buyer and are not yet come into the posse-ssion of 
the buyer or any person on behalf, otherwise than as being in posses¬ 
sion of the carrier, or as being so lodged. 

Itlustrations.-'ia) B, living at Madras, orders goods of A, at 
Patna, and directs that they shall be sent to Madras. 
The goods are sent to Calcutta, and there delivered to 
C, a wharfinger, to be forwarded to Madras. The goods, 
while they are in the possession of 0, are in transit. 

ib) B, at Delhi, orders goods of A, at Calcutta, A consigns 
and forwards the goods to B at Delhi. On arrival there, 
they are taken to the warehouse of B, and left there. B 
refuses to receive them, and immediately afterwards 
stops payment. The goods are in transit. 

(c) B, who lives at Poona, orders goods of A at Bombay. A 
sends them to Poona, by C. a carrier appointed by B. 
The goods arrive at Poona, and are placed by C at B’.s 
request, in C’s warehonse for B. The goods are no longer 
in transit. 

(d) B, a merchant of London, orders 100 bales of cotton of A, 
a merchant at Bombay, B sends his own ship to Bombay 
for the cotton. The transit is at an end when the cotton 
is delivered on board the ship. 
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(e) B, a mei?<jhant of Loadoti, orders 100 bales of oottoJi of A, 
a merchant at Bombay, B sends his own ship to Borahay ^ 
for the cotton. A delivers the cotton on board the ship, 
and takes bills *of lading from the master, makingi the 
cotton deliverable, to A’s order or assigns. The cotton 
arrives at London, but, before coming into B’s poseeasson 
B becomes insolvent. The cotton has not been paid for, 
A may stop the cotton. 

101 . The sellers right of stoppage does not, except in the 
cases hereinafter meationed, cease on the buyer’s re-selling the goods 
while in transit, and receiving the price, but continues until the goods 
have been delivered to the 8econ<l buyer or to some person on •bisi 
bahalf. 

102. Thb light of stoppage ceases if the buyer, having obtained 
a bill of lading nr other document showing title to the goods, assigns 
it, while the goods are in transit, to a second buyer, who is acting in 
good faith and who gives valuable consideration for them. 

- (a) A sells and consigns certain goods to B, 
and sends him the bill of holing. A being still unpaid, B 
becomes insolvent, and while the goods are in transit, 
assigns the bill of lading for casli to (’ wdio is not aware 
of his insolvency. A cannot sto]> the goods in transit. 

(h) A sells and consigns certain goods to B. A being still 
unpaid, B becomeH insolvent and, while goods are still in 
transit, assigns the bill of lading for cash to 0, who 
knows that R is insolvent The assignment not being 
in good faith, A may still stop the goods in transit. 

103 . ” Where a bill of lading or other instrument of title to any 
goods is assigned by the buyer of such goods by, way of pledge, 
to secure an advance made specifically upon it* in good faith, the 
seller cannot, except on payment or tender to the pledge of the 
advance so made, stop the goods in transit. 

Illmtrations - (rr) A sells and consigns goods to B of the 
value of 12,000 ni|>ees B assigns the bills of lading for 
these goods to C, to secure a specific advance of 5,000 
rupees made to him upon the bill of lading by C. B 
becomes insolvent, being indebted to C to the amount of 
9,000 rupees. A is not entitled to stop the goods except 
on payment or tender to 0 of 5,000 rupees. 

(5) A sells and consigns goods to B of the value of 12,000 
rupees B assigns the bill of lading for these goods to C, 
to secure the sum of 5,000 rupees due from him to C, 
upon a general balance of account. B becomes insolvent. 
A is entitled to stop the goods in transit without payment 
or tender to 0 of the 5,000 rupees. 

104 . ' The seller may effect stoppage in transit, either by taking 
actual possession of the goods, or by giving notice of his claim to the 
carrier or other depository in whose possession they are. 

105 * Suoh notice may be given, either to the person who has 
the immediate possession of the goods, or to the pincipal whose 
servant has possession. In the latter case, the notice must be given 
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at such a time, and under such circumstancee, that the principle, by 
the exercise of reasonable diligence, may communicate it to his ser¬ 
vant in time to prevent a delivery to the buyer. 

1#6. Stoppage in transit entitles the seller to hold the goods 
stopped until the price of the whole of the goods sold is paid. 

Illustration. A sells to B 100 bales of cotton; 60 bales hav¬ 
ing come into B’s possession, aud 40 being still in transit B becomes 
insolvent, and A, being sfill unpaid, stops the 40 bales in transit. A is 
entitled to hold the 40 bales until the price of the 400 bales is paid. 

Resale. 

107 . Where the buyer of goods fails to perform his part of the 
contract, either by not taking the goods sold to him, or by not pay¬ 
ing for them, the seller, having a lien on the goods, or having stopped 
them in transit, may, after giving notice to the buyer of his intention to 
do so, resell them after the lapse of a reasonable time, and the buyer 
must bear any loss, but is not entitled to any profit, which may occur 
on such resale. 

108 . No seller can give to the buyer of goods a better title to 
those goods than he has himself, except in the following case.— 


Exception 1.— When any person is, by the consent of the 
owner, in possession of any goods, or of any bill of lading, dock- 
warrant, warehousekeeper’.s certificate, wharfinger’s certificate, or 
warrant or order for delivery, or other document showing title to 
goods, he may transfer the ownership of the goods, of which he is 
so in possession, or to which Such documents relate, to any other 
person, and give such person a good title thereto, notwithstanding 
any instructions of the owner to the contrary: Provided that the 
buyer acta in good faith, and under circumstances which are not 
such as to raise reasonable presumption that the person in possession 
of the goods or documents ha.s no right to sell the goods. 

Exception 2 .— If one of several joint-owners of goods has the 
sole possession of them by the permission of the co-owners, the owner¬ 
ship of the goods is transferred to any person who buys them of such 
joint owner in good faith, aud under circumstances which are not such 
as to raise a reasonable presumption that the person in possession of 
the goods has no right to sell them. 

Exception 3. — When a person has obtained possession of goods 
under a contract voidable at the option of the other party thereto, 
the ownership of the goods is transferred to a third person, who be¬ 
fore the contract is rescinded, buys them in good faith of the person 
in possession, unless the crciurastances which render the contract j 
voidable amounted to an offence committed by the person in possess¬ 
ion or those whom be represents. 

In this case the original seller is entitled to compensation from 
the orginal purchaser for any loss which the seller may have susta¬ 
ined by being pervented from rescinding the contract. 

Illustrations.^ia) A buys from B, in good faith, a cow which 
B had stolen from C. The property in the cow is not 
transferred to A. 


Eight ofsell^ 
on etoppago. 


Holease on 
buyer’s failur: 
to porform. 


Title con¬ 
veyed by 
seller of good 
to buyer. 
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Soller’b res¬ 
ponsibility 
for badness 
of title 


Bstablish- 
ineut ot imp¬ 
lied waiTanty 
of goodness 
or quality. 
Warranty of 
soundness ira- 
plied on sale 
of provisions. 

Warranty of 
bulk implied 
on sale of 
goods by 
sample. 
Warranty 
implied where 
goods are 
sold as being 
of a certain 
denomination. 


(ft) A> a merchant, entruste B, his agant, with a bill of la¬ 
ding, relating to certain goods, and in»tmct«, 'B'nOt to aell 
the goods for less than a certain price, and not to give 
credit to D. B sells the goods to D for less than that 
price, an4 gives D three months^ credit. The property in 
the goods passes to B. 

(c) A sells to B goods of which he has the bill of lading, 
but the bill of lading is made out for delivery of the 
goods to C, and it has not been endorsed by C. The pro¬ 
perty is not transferred to B. 

id) A, B, and 0 are joint Hindu brothers, who own certain 
cattle in common, A is left by B and C in possession of 
a cow, which he selk to B. B purchases bona fide. The 
property in the oow is transferred to B. 
if' A, by a misrepresentation not amounting to cheating, 
induces B to sell and deliver to him a horse. A sells the 
horse to C before B has rescinded the contract. The pro¬ 
perty in the horse is transferred to C ; and B is entitled 
to compensation from A for any loss which Bhas sustained 
by being prevented from rescinding the contract. 

(f) A compels B by wrongful intimidation, or induces him b> 
cheating or forgery, to sell him a horse, and before B 
rescinds the contract, sells the horse to C. The property 
is not transferred to C. 

Warranty. 

m. If the buyer, or any person claiming under him, is, by 
reason of the invalidity of the seller’s title, deprived of the thing sold, 
the seller is responsible to the buyer, or the person claiming under 
him, for )o«s caused thereby, unless a contrary intention appears by 
the contract. 

110. An implied warranty Of goodness or quality may be esta¬ 
blished by tbe custom of any particular trade. 


111. On the sale of provisions, there is an implied warranty 
that they are sound, 

112. On the sale of goods by sample, there is an irpplied 
warranty that the bulk corresponds in quality to the sample. 


U3. Where goods are sold as being of a certain denomination, 
there is an implied warranty that they are .such goods as are commer¬ 
cially known by that denomination, although the buyer may have 
bought them by sample, or after inspection of the bulk. 

But if the contract specifically states that the 
goods, though sold as of a certain denomination, are not warranted to 
be of that denomination, there is no implied warranty. 

Aj» af OalouUa» sells to B twelve bags of 
*Vaste siJk,” then on its way from Murshidabad to 
Calcutta, There is an implied wrrranty by A that the 
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silh shall be each as is known in the market under the 
denomination of *Vaste silk’*. 

(i), A buye, by sample and after having inspected the bulk, 
JOO bales of “Fair Bengal*’ cotton. The cotton proves 
not to be such as is known in the market as “Fair Bengal’’ 
there is a breach of warranty. 

114 . Where goods have been ordered for a specified purpose, 
for which goods of the denomination mentioned in the order are 
usually sold, there is an implied warranty by seller that the goods 
supplied are fit for th^t purpose. 

Illustrations .—B orders of A, a copper manufacturer, copper 
for sheathing a vessel. A, on this order, supplies. There is an 
implied warranty that the copper is fit for sheathing a vessel. 

115 . Upon the sale of an article of a wellknown ascertained 
kind, there is no implied warranty of its fitness for any particular 
purpose, 


Illustrations, —B writes to A, the owner of a patent invention 
for cleaning cotton—“Send me your patent cotton cleaning machine 
to clean the cotton at ray factory.” A sends the machine according 
to order. There is an implied warranty by A that it is the article 
known an A’s patent cotton—cleaning machine but none that it is fit 
for the particular purpose of cleaning the cotton at B’s factory. 

118 . In the absence of fraud and of any express warranty of 
quality, the seller of an article which answers the description under 
which it was sold is not re.sponsible for a latent defect in it. 

Illustration .—A sells to B a horse. It turns out that the 
horse had, at the time of the sale, a defect of which A was unaware. 
A is not responsible for this. 

117 . Where a specific article, sold with a warranty, has been 
delivered and accepted, and the warranty is broken, the sale is not 
voidable : but the buyer is entitled to compensation from the seller 
for loss caused by the breach of warranty. 

Illustration^--k sells and delivers to B a horse warranted 
sound. The horse proves to have been unsound at the time of sale. 
The sale is not thereby rendered voidable, but B is entitled to 

compensation from A for loss caused by the unsoundness. 

• 

118 . Where there has been a contract, with a warranty, for 
the sale of goods which, at the time of the contract, were not as¬ 
certained or not in existence, and the warranty is broken, the buyer 
may accept the goods or refuse to accept the goods when tendered, 
or keep the goods for a time reasonably sufficient for examining and 
trying them, and then refuse to accept them ; provided that, during 
such time, he exercises no other act of ownership over them than is 
necessary fcr the purpose of examination and trial. 

In any case the buyer is entitled to compensation from the seller 
folr any loss caused by the breach of warranty, but if hb accepts the 
goods, and intends to claim compensation he must give notice of his 
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may refuse to 
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goods ordered 


Effect of 
wrongful 
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intention to do so within a reasonable time after discovering the 
breach of the warranty. 

lUustratiom.'^ia) A agrees to sell, and, without application 
on B’s part, deliver to B 200 bales of unascertained cotton 
by sample. Cotton not in accordance with sample is 
delivered to B. B may return it if be has not kept it 
longer than a reasonable time for the purpose of exami¬ 
nation. 

(b) B agrees to buy of A twenty-five sacks of flour by sample. 
The flour is delivered to B, who pays the price. B, 
upon examination, finds it not equal to sample; B 
afterwards uses two sacks, and sells one. He cannot 
now rescind the contract and recover the price, but he 
is entitled to compensation from A for any loss caused by 
the breach of warranty. 

(c) B makes two pairs of shoes for A by A’s order. When 
the shoes are delivered they do not fit A. A keeps both 
pairs for a day. He wears one pair for a short time in 
the house, and takes a long walk out of doors in the 
other pair. He may refuse to accept the first pair, but 
not the second. But he may recover compensation for 
any loss sustained by the defect in the second pair. 

Miscellaneous 

119. When the seller sends to the buyer goods not ordered 
with goods ordered, the buyer may refuse to accept any of the goods 
so sent, if there is risk or trouble in separating the goods ordered 
from the goods not ordered. 


lUtistration —A orders of B specific articles of China. B 
sends these articles to A in a hamper with other articles of China 
which had not been ordered. A may refuse to accept any of the 
goods sent. 

120. If a buyer wrongfully refuses to accept the goods sold to 
him this amounts to a breach of the contract of sale. 

121 . When goods sold have been delivered to the buyer the 
seller is not entitled to rescind the contract on the buyer^s failing to 
pay the price at the time fixed, unles it was stipulated by contract 
that he should be so entitled. 


122. Where goods are sold by auction, there is a distinct and 
separate sale of the goods in each lot, by which the ownership 
thereof is transferred as each lot is knocked down. 

123. If, at a sale by auction, the seller makes use of pretended 
biddings to raise the price, the sale is voidable at the option of the 
buyer. 
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Tha Indian Contract (Amendmant) Act» 1930. 

(Act IV of 1980) 

(Received the assent of the Governor General on the 16th March 1980). 
An Ad to amend the Indian Cmtrad Ads iS72. 

Whereas it is expedient to amend the Indian Contract Act, 
1872, for the purposes hereinafter appearing ; It is hereby enacted as 
follows 

1. (1) This Act may be called the Indian Contract (Amendment) 
Act, 1930. 

(2) It shall come into force on the first day of July, 1930. 

2. For section 178 of the Indian Contract Act, 1872, the 
following sections shall be substituted, namely :— 

178. Where a mercantile agent is with the consent of the 
owner, in possession of goods or the documents of title to goods, any 
pledge made by him, when acting in the ordinary course of business 
of a mercantile agent shall be as valid as if he were expressly 
authorised by the owner of the goods to make the same; provided 
that the pawnee acts m good faith and has not at the time of the 
pledge notice that the pawnor has not authority to pledge. 

Explanation —In this section the expressions “mercantile agent” 
and “documents of title” shall have the meanings assigned to them in 
the Indian Sale of Goods Act, 1930. 

178-A, When tlie pawnor has obtained possession of the goods 
pledged by him under a contract voidable under section 19 or section 
19-A, but the contract has not been rescinded at the time of the 
pledge, the pawnee requires a good title to the goods, provided he 
acts in good faith and without notice of the pawnor’s defect of title.’’ 


APPENDIX C 

Report of the Special Committee. 

To 

His Excellency The Governor-General in Council. 

In accordance with the Legislative Department Resolution No. 
471 29 C. & G, dated the 28th March 1929 (Appendix A), we, the 
members of the Committee appointed by the Government of India to 
examine the provisions of the Indian Sale of Goods Bill, have the 
honour to submit the following report:— 

1. The Constitution of the Committee was as follows:— 

Chairman. 

The Honourable Sir Brojendra Lai Mitra, Kt., Bar-at law, Jjaw 
Member of the Council of the Governor-General, 

Members. 

(1) Mr. D. F. Miilla, c. I E. M. A., LL, B, Officiating Advocate 
General, Bombay. 

(2) Mr M. R. Jayakr, m.a,. hi B., Bar-at-Law, m.l.a, 
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(2) M». Alkdi Ayyar, Adtocata General^ 

Madras. 

Mr W, T. M, Wright, c. i. k, i. c. s. Joint Seortary and 
Draftsman to the GoverminOnt of India, Legislative Department 
attended the meetings of the committee and Mr. J. B. Dhurandhar, 
LL B, Assistant Secretary to the Government of Bombay Legal De¬ 
partment acted as Secretary to the Com mi tie. 

2. The committee assembled at Simla on the 29th April 1929, 
when its first meeting was held, and continued its deliberations daily 
until the 9th May 1929. A bill to amend and define the law relating 
to the Sale of Goods, with the notes setting forth the reasons for the 
proposed amendments which had already been prepared in the Legisla¬ 
tive Department of the Government of India, was placed before us, and 
formed the basis of our discussions. 

3. Before the passing of the Indian Contract, Act, 1872, Chap¬ 
ter VII of which contains the law relating to the sale of goods or 
moveables, the law on this subject was not only uniform throughot 
British India but was also, outside the limits of the original juirsdiction 
of the High Courts, extremely uncertain in its application, Within the 
limitsof the Presidency-towns, the rules of English law, including those 
in the Statue of Fraud, were applied, whilst in th«nnofus.sil it was doubt¬ 
ful whether the Statute of Frauds was applicable and, as observed by 
Indian Law Commissioners in their second Ileport, the Judge was to 
a great extent without the guidance of any positive law beyond the 
the rule that his decision should be such a.s he deemed to he in accor¬ 
dance with “justice, equity and good conscience.” To remedy this 
unsatisfactory state of affairs, the Indian Law Commissioners framed, 
in their second Ileport, dated the 28th July 1806. a set of rales rela- 
ting to the general law of contracts including therein provisions rela¬ 
ting to the sale af moveables, The draft of the Law Commissioners 
underw^ent several changes at the hands of the then Law Members, 
Sir Henry Maine and Sir James Stephen, and also in the vSelect Com¬ 
mittee of the Indian Legislature. But as stated by Sir James Stephen 
himself while presenting the Report of the Select committee on the 
Indian Contract Bill the chapter on the sale of goods, except in regard 
to the rule as to market overt, represented generally the English law 
on the subject as it then stood. 

4. The rules of English law relating to the sale of goods had 
grown up mainly out of judicial decisions. Along with the general law 
of contract, they were the product of many generations and were 
adapted to the circumstances and exigencies of the limes and the deal¬ 
ings of the people. They were, however, largely dominated by the 
provisions of the Statute of Frauds which was passed in the reign of 
Charles the Second The Law CommisHioners, as well as those who 
were ultimately responsible for framing of the Indian Contract Act, 
at once realised that the provisions of the Statute of Frauds, although 
followed in the Presidency-Towns, were not suitable to the conditions 
prevailing in this country, and that “any law relating to this important 
subject must at any rate be free from the inexpressible ’ confuaioh 
and intricacy which is thrown over every part of that Statute in con¬ 
sequence of its vague language.” 

5. In 1870, various branches of law were being codified in 
British India, The main object in view was, in the words of Sir 
James Stephen, “that of providing a body of law to the Government 



BEPOET OP fHE«EECUL COMMITTEE 


561 


fOfthe ccmntity «o ^jfpreisied that it might readily uiidemtood both 
fey EEgliah and Native (Government aervant« without extrinsic help 
from the English daw libraries.” What was urgently needed was a 
guide for the Judge or magistrate who had but little training, derived 
little or no assistance from the Bar and worked at a distance from any 
law library. 

6, Whatever merit the simple and elemenfcry rules embodied 
in the Indian Contract Act may have had, and however sufficient and 
suitable they may have been for the needs which they were intended 
to meet in 1872, the passage of time has revealed defects the remo¬ 
val of which has become necessary in order to keep the law abreast 
of the developments of modern business relations. The law relating 
to the sale of goods appertains mainly to mercantile transactions. 
There can be no doubt that during the last half century conditions in 
this country relating to trade and business have under-gone pi®^terial 
changes. Methods of business have largely altered and new relations 
have arisen between man and man. In dealing with these relations, it 
has been necessary to give recognit on to new principles, and the 
Indian Courts have found that a law enacted more than fifty years ago 
is entirely inadequate to enable them to deal with these new relations 
or give effect to the new principles. The result has been that on 
various occasions the (>ourtH have had to hold that Chapter VII of 
the Indian Court Act is act exhaustive, and to import therein analogies 
form the decision of the English (Courts. 

7, The English law relating to the sale of goods which was 
admittedly the basis of Chapter VII of the Indian Contract Act has 
itself since 1872 undergone drastic changes and was finally codified 
in 1893 by the present Sale of Coods Act (5G & 67 Viet, C. 71), 
which discards many of the old common law rules upon which 
Chapter VII of the Indian Act was based, in favour of provisions 
more suited to modern conditions or more convenient in actual 
practice. 

8. By the Bill referred for our consideration, the law relating 
particularly to the sale of goods is embodied in a separate enactment, 
although many of the general principles contained in the Indian 
Contract Act will continue to be applicable thereto. When Sir James 
Stephen moved the Indian (contract Bill, he admitted that it was 
not, and could not pretend to be, a complete code upon the branch 
of law to which it related. He, however, expressed a hope that in 
later years it would be easy to enact supplementary chapters relating 
to the several branches of the law^ of contract w'hich the Bill did not 
touch. This hope has never been fulfilled. In later years it was 
found more convenient to have separate enactments for the several 
branches of the law of contract, c. g , the Transfer of Property Act, 
the Negotiable Instrument Act, and the Merchant Shipping Act. In 
our opinion, in view of the complexity of modern conditions, the time 
has now come when this process should be accelerated by embodying 
the diffeient branches of law relating to contract in separate self- 
contained enactments ; and we hope that the Bill which we attach 
to our Eeport may be passed into law at an early date and may be 
but the first of the series required to complete the task which we 
have outlined above. 

9. The Bill referred to us was mainly based on the English 
Sale of Goods Act. 1893. This Act has stood the test of nearly thirty 
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five years ef practical applitmt-ioc, and in the worda Lord Parker 
in Te Parchem (1918) A.C. 157 at pages 160-161 “is a very success¬ 
ful and correct codification of this branch of the mercantile law,’^ As 
is shown in Appendix B to our Eeport (1), most of the Colonies and 
Overseas Dominions have adopted and re-enacted the Act with only 
such small variations as have been found necessary to adapt its 
provisions to local circumstances. It is also remarkable that the 
Uniform Sales Act, passed in 1906 in the United States of America 
and adopted in twenty out of fifty-three States and territories, is 
based very largely on the English Act. These facts constitute striking 
evidence of the completeness and the universal suitability of its 
provisions, 

10. In mercantile transactions a conflict of laws should as far 
as possible, be avoided. Uniformity of law in various countries, 
particularly in those which have business or trade dealings with one 
another, is highly convenient and desirable. We. therefore, approve 
of the proposal to adopt the provisions of the English Sale of Goods 
Act so far as they are suitable to Indian conditions as the basis for 
the present Bill, and thus to make the Indian Law relating to the sale 
of goods as nearly as possible uniform wdth the law in force in other 
parts of the British Empire. 

11. The provisions of the English Act are far more elaborate 
and comprehensive than those of Chapter VII of the Indian Contract 
Act. and in their arrangement the English Act is more logical and 
methodical. As we have already observed, it has revised and brought 
up to date the rules of the English Common Law, Moreover, the adop¬ 
tion of the English Act as the basis of the present Hill will enable 
Indian Courts to interpret its provisions in the light of the decisions 
of the English Courts. 

12. In adopting the provisions of the English Act we have not 
been unmindful of the needs and exigencies of this country. Where¬ 
ver it has been found that a rule obtaining in England, such as that 
relating to market overt, is not suitable to Indian conditions, the 
rule has been rejected We have, moreover, carefully scrutinised the 
provisions of the English Act in thelight of the decisions of theEnglish 
Courts since 189B, and where those decisions have shown the provis¬ 
ions of the English Act to be defective or ambiguous, we have attem¬ 
pted to improve upon them. We have also retained several of the 
provisions of the Indian Contract Act which we consider necessary 
or useful to meet special conditions existing in India. The Bill as 
revised by us on the above lines is attached to our Eeport. 

13. A detailed explanation of the various clauses of the Bill is 
set out in our notes in Appendix C (2). But we think it desirable to 
draw attention to the following points of importance:— 

(a) The present Bill embodies the principles that the question 
whether a contract for the sale of goods does or does not 
pass the property in the goods from the seller to the 
buyer must in all cases be determined by the intention 
of the parties to the contract. The provisions of Chapter 
VII of the Indian Contract Act are vague and conflicting 


{)) So« Appendix n. 

(2) tWs Appendix H not reprodneed in 


this work. 
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oa tkis point The Bill codifies the rulle by which thet 
" intention may be ascertained but the operation of these 
rules will be displaced by any terms of the contract de¬ 
fining the intention or by any attendant circumstances, 
including the conduct of the partied, rendering it ascer¬ 
tainable. In following this principle, we have borne in 
mind' that in mercantile matters the certainty of the rule 
is often of more importance than the substance. If the 
paities know before hand what their legal position is they 
can provide for their particular wants by express stipula¬ 
tions. Sale, after all, is a consensual coritrfict, and the 
Bill does not prevent the parties from making any 
bargain they please. Its object is to lay down clear rules 
for the cases where the parties have either formed no 
intention or failed to express it. 

(ft) The distinction between a sale and an agreement to^sell 
which was not clear in Chapter VII of the Indian Con¬ 
tract Act, has been clearly brought out. This distinction 
is very necessary to determine the rights and liabilite.s 
of the parties to the contract. 

(c) It is made clear that a contract of sale can be made by 
mere offer and acceptance. Neither payment nor delivery 
is necessary for the purpose. 

(rf) Before 1893 the law in England relating to warranties 
and conditions was in a very confused state. In the Indian 
Contract Act the word ‘‘warranty’’ has been used in a 
very vague sense. In some provisions it denotes a con¬ 
dition which would enable a party aggrieved by its 
breach to repudiate the contract, while ip others it 
enables him to claim damages only. In the Bill this 
ambiguity has been removed. 

ie) There is much conflict of decisions in India regarding 
the meaning of Section 108 of the Indian Contract Act 
which relates to sales by ostensible owners. This is to a 
certain extent due to the obscure phraseology of the 
section itself. We have tried to remove this obscurity 
in clauses 27 to 30 of the Bill to simplify the law on the 
subject. 

if) We have elaborated the rules relating to delivery to 
carriers, stoppage in transit and auction sales. 

(fif) We have anxiously considered the question of the reten¬ 
tion of the Illustrations appearing In Chapter VII of the 
Indian Contract Act and of the insertion of Illustrations 
to new provisions. Our decision is that the better policy 
is to forego all illustrations, leaving the Court to 
construe the sections as they stand, 

14. In conclusion, we desire to place on record our high sense 
of obligation to Mr. W. T. H. Wright an^ Mr. J. B. Dhurandhar, 
who attended the meetings of the Committee and took part in deli¬ 
berations. Mr. Wright rendered us great assistance in drafting the 
clauses of the Bill and in preparing this Eeport. Mr^ Phurandhar 
who acted as Secretary brought to bear upon the work 'great industry 
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in collecting referencee and otherwise assisting us in the preparation 
of our notes. 


Simla; 

20th June, 1929. 

Bombay ; 
nth June, 1929. 


Bombay: 
17th June, 1929. 

11th June, 1929 
Ootacaraund ; 


B. L. Mitter. 

D. i\ Mulla. 

M. E. Jayakar. 

A. Krishnaswami Aiyar. 


APPENDIX D 

The English Sale of Goods Act, 1893, as adopted by some 
of the Colonies and Overseas Dominions^ 

Alberta, Sale of Goods Ordinance, Terr. Cons. Ord. 1898 C. 89 
(omits section 22). . 

Bahamas, Sale of Go'xjs Ordinance, 4 Edw.7 c,37 (omitssections 
49 (8) and 59, as applicable to Scottish law.) 

Barbados, 189.5, N^o. 91 (omits sections 4, 17 and 22). 

British Ooliimbia, Eev. St, 1911. L\ 208 (has section 4, value 50 
dollars ; has sectipn 22, but introduces for protection of subsequent 
buyers, etc., sp(‘eial provisions as to formalities of conditional sales).- 

British Guiana, Sale of Good.s Ordinance. 1918 (Ord. No. 28) 
(has section 4, value 48 dollars ; has section 22, which applies to 
“goods sold in any public market held under the authority of the 
Government, or otherwise in accordance with the law. according to 
the usage of the market”; section 00. sub section (2), adds to the 
savings the law of warranty and .suretyship). 

British Honduras, 1899, No. 14. 

Ceylon, 1890, No. II (section 4 is applied to all contract for 
the sale of goo Is. by omitting words limiting the value ; section 22 is 
omitted), 

Gibraltar. 1895 No. 20 (has section 4, value 260 pesetas; omits 
section 22.) 

Hong Kong, 1890, No 7 (has section 4. value 100 dollars ; has 
section 22 and defines market overt). 

Isle of Man^ 1895, .Sale of Goods Act (hus section 4. value £ 5 ; 
section 24-Eng, secton 22, but is subject to the provisions of section 
26 as to revesting of property on conviction where goods are Stolen)* 

Jamaica. 1895, No, 12 (omits section 22). 

Manitoba, Rev. 8tat. 1902, c. 162 (has section 4, value 50 dollar.s; 
omits section 22). 

New Brunswick, 1919 c. 4,‘ 

Newfoundland, 1899, 63, Viet* c. 2 (has section t, value 50 
dollars; omits section gg). 
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New ZeaUiid, 1895, No. 28, nm Sal© of Goodie Act, 1908, No. 
168 (section 24*E»g. Hection 22, but «ub-aectiori (8) enacts that not¬ 
hing in the Act “shall be construed to create overt in New Zealand ”) 

North-West Territories of Canada, Consol. 0rdJ905, C. 89 lhas 
section 4, value 50 dollars; oijuits section 22; and adopts section 49 
(8) and 59 from Scottish Law), 

Nova Scotia, Sale of Goods Act, 1910 (has section 4, value 40 
dollars ; and section 82, sub-section (3), is ma<ie to apply to “sea, lake, 
or river’' transit). 

Ontario, c*. 40, 1920. 

Prince E<lward Island, 1919, c, 11. 

Queensland, 1806, 60 Vict. No, 6 (omils section 22). 

Saskatchewan, Sale of Goods Act. liev. Stat. 1909. c 147 (has 
section 4 (50 dollars). The proviso to section 14, sub-section (1) is 
not adopted, wdieieas sections 49(8) (dealing with interest on the 
price) and 59 (jiayuient into Court are) adopted from Scottish law. 

South Australia, 1895. No, 630. 

Tasmania, 1896, No. 14 (does not adopt the Scottish law declared 
in sections 49 (8) and .59 ; adds in section 81 the words “or warrant” 
after “write of fien facias^’ and before 'or other writ”; (Section 27, 
Hub-seotion (2) saves the law relating to “cattle’’). 

Trinidad and Tobago, 1895, No. 64 (omits section 22). 

Victoua, 1896, No. 1422. (Part I is identical with the English 
Act, but the Victoria Act has a wider scope and provides for the 
law relating to consignees, mercantile agents, documents of title to 
goods, etc. 

Western Australia, 1895, No. 41. 

Al^PENDlX E 

Report of the Select Committee 

We, the undersigned members of the Select Committee to which 
the Bill to define and amend the law relating to the sale of goods, 
was referred, have considered the Bill and the papers noted in the 
margin and have the honour to submit this our report, with the Bill 
as amended by ub annexed hereto. 

The history of this Bill is as follows ;--In 1926-27 an exhaus¬ 
tive examination of the case law bearing on certain portions of the 
Indian Contract Act, 1872, including Chapter VIJ, which embodies 
the law relating to sale of goods, was made in the Legislative 
Department under the supervision of the late Mr. S E. Das, then 
Law Member of the Executive Council of the Governor-General. In 
1928 the results of that examination were considered by Mr. D. P. 
MuUa (now Sir Dinsha Mulla), at that time holding the office of the 
Law Member, and a draft Bill was prepared on the lines of the 
English Sale of Goods Act, 1H98 (56 and 57 vie. c. 71) embodying 
the provisions of law relating to sale of goods in a separate enact-, 
ment In order to ensure general approval for a measure of such a 
highly technical character, tW Government of India in 1929 appoin¬ 
ted a Committee consisting of the Honourable the Law Member, Sir 
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Dinsha Mulia, Mr. Kriahnaswami Ayyar, the Advocate General of 
Madras, and Mr. M.E. Jayakar, Barrister-at-Law, M.L.A., to consider 
generally the question of amending the law relating to sale of goods 
contained in Chapter VXI of the Indian Contract Act, 1872, and in 
particular to examine the draft Bill. This Committee agreed to the 
proposal that the law relating to the sale of goods should be embo¬ 
died in a separate enactment, and considered the draft Bill referred 
to them, in which they made certain additions and alterations. The 
Bill as settled by the Committee was circulated for opinion by execu¬ 
tive order, and was introduced in the Legislative Assembly in 
September 1929. The reason for the various clauses of the Bill are 
fully set out in the Eeport of the Committee which was appended as 
a Statement of Objects and Eeasons thereto. The opinions received 
show that the Bill has met with almost unanimous approval in legal 
and commercial circles. The object, therefore, for which the Com¬ 
mittee was appointed hm been amply justified. 

After considering the opinions received, we find ourselves in 
agreement with almost all the provisions contained m the Bill. We 
entirely approve of the scheme followed in the Bill in adopting as 
far as possible the provisions of the English Sale of Goods Act, 1898, 
in arrangement as well as wording. As pointed out in paragraph 9 
of the Committee’s Eeport referred to above, that Act has met with 
uniform approval and has stood the test for more than a third of a 
century. It has been adopted in most of the Overseas Dominions 
and Colonies and also in the United State.s of America. We feel 
that in commercial transactions there ought to be as far as possible 
uniformity of law in countries which have dealings with one another. 

In the following notes we deal only with those provisions of the 
Bill which we consider require amendment, and with the more im¬ 
portant suggestions received which we have been unable to accept. 

Clause 1.—We propose that the Act should come into force on 
the first day of July, 1930. 

Clause 2.—“We have omitted the definitions in .sub-clauses (1), 
(8) and (14) as not being necessary, and we have added a definition 
of “mercantile agent” in view of the use of that expression in clauses 
27 and 80 a.s amended by us. The definition is taken from section 1 
of the English Factors Act, 1889. 

In sub-clause (9) (now sub-clause 7) in the definition of “goods,” 
we have substituted “stock and shares” for the words “stocks and 
share certificates” for greater accuracy. 

A suggestion has been made that a mate’s receipt should be 
included in the definition of “documents of title to goods.” We 
considered the suggestion and have come to the conclusion, that 
notwithstanding the irregular practice in Calcutta of treating a 
mate’s receipt on the same footing as a bill of lading, a mate’s receipt 
cannot be treated as a document of title. A mate’s receipt is a mere 
acknowledgment of the receipt of goods on behalf of the ship. The 
person in possession of the mate’s receipt is as a general rule entitled 
to a bill of lading, which is the document of title to the goods. The 
High Court of Calcutta has taken the same view and we are not 
awai’e of any judicial decision which regards a mate’s receipt as a 
document of title. In England it has been held that mere endorse¬ 
ment or transfer of a mate’s receipt without notice to the ship-owner 
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or his agent does not pass the property in the goods^ and a custom 
to that effect is bad* (See Scrutton on Charter Parties, page 169), 
If a mate’s receipt were treated as a document of title, then on the 
issue of a bill of lading without the mate’s receipt having been 
surrendered, there will be two documents of title in existence relating 
to the same goods. This would be highly undesirable from a business 
point of view. 

Clauses In sub-clause (l) we have provided for 'part pay¬ 
ment’ and 'part delivery’ in pursuance of suggestions made. 

Clauses 8 and 10.—For the words “agreement becomes void*’ 
which occur in both clauses, we have substituted the words “agree¬ 
ment is avoided.” In oiir opinion the latter expression, which occurs 
in the corresponding sections of the English Act, conveys the inten¬ 
tion more clearly. 

Clause 12—In sub clause (3) we have added the words “and 
treat the contract as repudiated’’, astlieir omission was unintentional. 
The clause now adheres closely to the definition of the word 
“warranty” in section 62 of the English Act. 

Clause 25—It is suggested that a railway receipt should be 
placed on the same footing as a bill of lading in sub-clauses (2) and 
(3) . In our opinion this suggestion is ill-conceived. Sub-clause (2) 
iH really a prelude to sub-clause (3) and both of them refer to carriage 
by sea. A reference to a railway receipt in either of them would be 
inappropriate. In our opinion the case of transmission by rail is 
covered by sub-claiise (1). 

Clauses 27 and 29.—(^lause 27 deals with the sale of goods by 
a person who is not the owner thereof. Clause 29 deals with 
the sale of goods by a person who has obtained possession thereof 
under a voidable contract. The suggestions received on these two 
subjects may be divided into three cla.sses. 

(1) The English law relating to .sale in market overt should 
be introduced in Britisii India, “as it will relieve merchants of their 
anxiety when dealing with goods, especially in case of jewellery, 
ornaments, etc.’’ 

(2) The words at the end of clause 29 relating to offences 
should be deleted. 

(3) A sale in a shop during business hours by sliop keeper or 
his servants should pass a valid title to a bona fide purchaser for 
value. 

First, as to sales in market overt, the English law is thus stated 
in Benjamin on Sale {6th ed. pp. 17 et. seq.) 

“An important exception to the rule that a man cannot make a 
valid sale of goods that do not belong to him, is presented in the case 
of sales made in market overt. Section 22 of the Sale of Goods Act, 
1893, provides that ‘where goods are sold in market overt, according 
to the usage of the market, the buyer acquired a good title to the 
goods, provided he buys them in good faith and without notice of any 
defect or want of title on the part of the seller.’ Market overt in the 
country is held by charter or prescription on special days; but in the 
City of London every day except Sunday is. In the country the only 
place that is market overt is the particular spot of ground set apart 
by custom for the sale of particular goods, and this does not include 
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shops, but in the city of London every shop in which goods are 
exposed publicly for sale is market oveit for such goods as the owper 
openly professes to trade in. Market overt i.s 'an open, pui>lic and 
legally constituted market.’ The shop in Loudon must be one in 
which goods are openly sold ; that is, sold in the presence and sight 
pf any one entering the shop/’ 

In London this custom is contined to shops in the f'ity; it does 
not extend to tlie whole of the meiiopoiitan area. It does not protect 
a sale in a shop outside the Pity hounds, e g, in Regent Street; nor 
a sale in a place within the (hty bounds which is not a shop, e. g., a 
public auction room. (See Claylion vs, Le Roy (lOj 1) *2 X B. lOHl). 

If the rule as to sales in market overt ns to be introduced in 
fh'itisli India, the first question that arises is u.s to the prices to which 
it kIiouM be applied. This is a difficult question. Outside the (bty 
of London a market may become a market overt either by gi’ant or 
piescnption Imt the custom does not apply to a market established 
by a local Act. It is also doubtlul whether the user, though lor 
twenty years, of a market de facto is sufficient to establish a legal 
market so as to make sales therein sales in maiket overt Such being 
the intricacies of the English law, we do not think it would be safe to 
introduce the rule as to sales in market overt throughout the length 
and breadth ol British India. 

The second suggestion is that the words at the end of clause 
29, relating to offences, should be deleted. The picsenl law- on the 
Bubjed ns contained in Exception 3 of Section lOS of the Indhin (Jom 
tract Act. 1872, whicb'is as follows:— 

‘’When a person has obtained posse-ssion of goods under a cont- 
lact voidable at the option of the other party tliereto, the ownership 
of the goods is transferred to a third person who, Imfove the contract 
is rescinded, buys them in good faith of the person in pr)Ssession; 
unless the circumstances which render the contract voidable amoun- 
te<l to an offence committed by the person in jiOHsession of those 
whom he represents.” 

The above Exception presupposes a coutracUand does not apply 
unless theie is a contract. Where goods are obtained by theft, there 
is no contract, and the Exception does not apply. The thief has no 
title and can^give none. 

Where goods have been obtained by fraud, the jierson who has 
obtaineil them may either have no title at all, or a voidable title, 
according to the nature of the transaction. If the nature of the fraud 
be such that there never was a contract between the parties (os. fro- 
instance, if A obtains goods from B by falsely pretending to be X’s 
agent, though buying ou his own account) then the ])erson who so 
obtains the goods has no title, and can give none In this case also 
there is no contract between A and B. But if A buys goods from B 
and the price is paid partly in cash »nd partly by giving a bill 
purporting to be accepted by X, and A then sells the goods to C, and 
it turns out that X was a fictitious person, and that B was defrauded, 
there is a contract which B may affirm or rescind at his option. In 
other words, to use the language df Exception 3, there is ‘’a contract 
voidable at the option of the other partly thereto.” But the contract 
was pro<mred by A by cheating B, and cheating is an offence under 
Section 415 of the Indian Penal Code, The contract having he©n 
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procured by an offence the pl’operty in the goods does not, under the 
existing Indian law, pass to A, though it does under the English law. 
This is indeed a hard case, and it is proposed to amend section 108 
by eliminating the words at the end beginning with ‘'unless the 
circumstances,’’ etc. At the same time to make it quite clear to 
what cases clause *29 applies, we have in that clause speciiically 
referred to sections 19 and 19A of the Indian Contract Act, 1872. A 
contract under these sections is voidable on the ground of mis- 
representation, fraud, coercion or undue influence. 

The flcst condition necessary for the application of clause 29 as 
now drafted is that there must be a contract. It is clear that there can 
be no contract where goods have been obtained by theft, as defined in 
section B78 of that Code. Clause 29 as drafted by ns will not apply 
to this class of oases. The principal change rna<le by clause 20 in 
the existing law is that a person buying in good faith from a person 
who has obtained possession of goods under a voidaiile contract, 
acquires a good title to the goods, even if the contract was induced 
by fraud amounting to cheating. 

A .similar clause in respect of pledges ha.s been inserted in the 
Indian Contract (Amendment) Rill That clause will be section 
178A of the Indian Contract Act, 1872. 

The above changes nave been .suggested in many of the opinions 
from the cornuiereial bodies. 

The third suggestion is tliat a sale in a shop during business 
hours hv the sho}i-keeper or his servant should pass a valid title to a 
boi\a fide purchaser for value. This goes far beyond anything known 
in the English law, and even beyond the law as to sales in market 
overt. It is im[)Ossihle to accede to such a suggetion. 

Clause B()~-We have amended clause 80 by adding in two 
places, the words ‘*<u' by a mercantile agent acting for him.” This 
had rendere<l it necessary to define the expression “mercantile agent,’ 
and we have defined il accordingly in the definition clause. We 
have used this term also in clause 27 of the Bill and in danse 2 of 
the Indian Contract (Amendment) Bill. 

Clause 54.—In this clause we have provided that the re-sale 
shall take place within a reasonable time. 

Clause 60.-"'There is a suggestion that a provision should be 
made in this clause to the effect that in the case of anticipatory 
breach, damages should he assessed on the basis of the market price 
on the date of repudiation. We tlo not approve of this suggestion ; 
for if damages are assessed on the basis of the market rate of the 
date of repudiation, a party apprehending heavy loss on the due date, 
may take advantage of a favourable market and repudiate the cent- 
raoi before the due date. This we consider unreasonable. In a 
series of decisions it has been laid down that damages in such ca.se8 
are to be assessed a.s on the due date (V7rfe T,L,B 80 Cal. 477, 86 Cab 
617, 48 Cab 805). In our opinion the measure of da.raages must be 
left to the general provision contained in sections 78 and 74 of the 
Indian Contract Act.. 

2* We have made a few alterations of a purely drafting nature 
to which we Have not thought it necessary to refer in detail, 
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The Bill was published as follows:- 

In Enjliih. 


Gazette, 

Date 

Gazette of India 

17th September, 1929. 

Fort St. George Gazette 

6th August, 1929. 

Bombay Government Gazette 

5th September, 1929. 

OalOQtta Gazette 

1st August 1S**29. 

United Provinces Gazette 

6th July 1929. 

Punjab Government Gazette 

30 AugusI, 1929. 

Burma Gazette 

27th July, 1929. 

Central Provinces Gazette 

27th July, 1929. 

Assam Gazette 

18til September, 1929. 

Bihar and Orissa Gazette 

7th August, 1929. 

Coorg District Gazette 

2nd September, 19’/i9. 

Sind Official Gazette .. ... 1 

19th September, 1929. 

North-West Frontier Gazette .. ... j 

2nd August, 1929. 


In the vernacular. 


Province. 

Language. 

Date. 

Hadiaa 

Tamil 

1st October, 1929. 


Telugu 

J.st October, 1929. 


Hindustani 

22nd October, 1929 


Kanarese 

8th October, 1929 


Malay alam 

Ist October, 1929. 

Bombay 

Marathi 

14th November, 1929. 


Gujarathi 

14th November. 1929. 


Karnarese 

12t}» December, 1929. 


Urdu 

26th December, 1929.* 

Central Provinces 

Marathi 

26th October, 1929. 


Hindi 

2nd Novemcer, 1929» 

Sindh 

Sindhi 

i 24th October, 1929. 

I 


B. L, MITTER. 

D. P.MULLA. 

M. SHAH NAWAZ. 
ABPUL C^DIR SIHDIQI. 


The 18th Jwinary, 1980. 
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APPENDIX E 
CONFLICT OF LAWS. 

As already stated (see 7) some times in commercial 

transactions between persons residing in different countries points of 
dispute arise and it is to be ascertained, what is the true rvile by 
which the validity, oblij^ations and interpretation of contracts are to 
be governed. There are, however, certain principles of universal 
application, admitted by the whole world, though on matters in detail 
on these points there may be diversity in the positive and customary 
laws of different countries atul nations. The object of this Appendix 
is to describe briefly those general principles. 

General Principles* 

Whenever a case containing any foreign element calls for 
decision, the judge before whom it is tried must, either expressly or 
tacitly, find an answer to, at least, two preliminary questions. 

(1) Is the case before him one which the Court has according 
to the law of the country in which it is being heard, a right to 
determine V—.1 wmrf/ct/on. 

(2) What (assuming the (piestion of jurisdiction to be answered 
affirmatively) is the l)od\ of law with reference to which the rij^bts 
of the parties are according to the law of the country to be deter¬ 
mined ? i. f, an inquiry as to choice of late. 

As rep:M'(h jurisdiction and choice of l(n(\ the following general 
princijiles have lieen laid down for the English (Vuirts. 

(?) Any riglit wdiicli lias been duly acquired under the law of 
any civilized country is lecogmsed and in general, enlorced by 
English courts, and no right wdiich has not been duly acquired is 
enforced or, in general, recognized by English Courts (1). 

(ii) English (''ourts will not enforce a right otherwise, duly 
acquired under the linv of a foreign country : 

(a) Where the enforcement of such right is inconsistent 
with any statute of the Iin])e!‘ial Parliament intended to 
have extra territorial operation : 
fh/ Where the enforcement of such right is inconsistent 
with the policy of English law', or with the moral rules 
iipliidd by English law, or with the maintenance of Eng¬ 
lish political and judicial institutions; 
fc) Where the enforcement of such right involves interfere¬ 
nce with the authority of a foreign state w’itbin the limits 
of its territory (2). 

(Hi) The Courts of any country have jurisdiction over 
have a right to adjudicate upon) any matter w’ith regard to which 
they can give an effective judgment, and have no jurisdiction over 

have no right to adjudicate upon any matter with regard to 
which they cannot give an effective judgment (3). 

(tv) The courts of any country have a right to exercise juris¬ 
diction, i.e., are Courts of competent jurisdiction, over any person who 
voluntarily submits to their jurisdiction (4)* 


Tho Problem. 


Jarisdiction 
ind choice of 
law. 


(1) Di«ey Conflict of Laivs, 6th Edfj.,p. 17 (8) Ibid. p. 80. 
(8) Pioey, Conflict’of Laws, 6th Edn.,p. 26. (4) Ibid, p. 81 
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(v) The incidents of a right of a type recognised by English 
law acquired under the law of any civilized country must be determin* 
ed in accordance with the law under which the right is acquired (1). 

(vi) Whenever the legal effect of any transaction depends upon 
the intention of the party or parties thereto, as to the law by which it 
was governed, then the effect of the transaction must be determined 
in accordance with the law contemplated by such party or parties (2)- 

See also on thin point Code of Civil Procedure, 1908,for Juris¬ 
diction of Indian Courts. 

Validity of contract. 

(i) Where any Act of Parliament intented to have extra¬ 
territorial operation makes any contract. 

(1) valid; or 

(2) invalid; 

the validity or invalidity, as the case may be, of such contract 
must be determined in accordance with such Act of Parliament, in¬ 
dependently of the lau of an} foreign country whatever (9); 

Hi) A contract oth(M’wise valid cannot bo enforced if its en¬ 
forcement is opposed to arn English rule of procedure (4). 

Capacity to contract—to loci contractus, 

A person’s capacity to hind himself by an ordinary mercantile 
contract is governed liv the law of the country where the contract is 
made (lex loci contractus) (5). 

It has been donhteil whether the personal conqietency or 
incorapetency of an individual to contract depends on tlie 
law of the place where the contract is made oi on the law of the 
place were the contracting party is domiciled. In Cooper 
V. Cooper (6) it was observed: “Perhaps in this country the question 
is not finally settled though the preponderance of opinion here, as 
well as abroad seems to he in favour of the law of the domicile. It 
may he that all cases are not to be governed by one and the same 
rule.” 

Dicey has oliserved on thi.s point (7): 

“On the one hand it apperars to be established that in accor¬ 
dance with Rule 158 capacity to marry or to enter into a contract 
with marriage depends on the lex domicilii of the contracting party; 
and it is further clear that the language judicially used iri Sootfonia- 
yor V. I)e Barros (8) implies that a person’s lex domicilii governs 
his capacity to enter into any contract whatever. On the other hand, 
there are .strong grounds for lioldin'g that capacity to enter into an 
ordinary mercantile contract, e g,, for a loan or for of the purchase or 
sale of goods, i.s governed not by the lex domicilii of tlie contracting 
party, but by the law of the place when the contract is made (lex 
loci contractus). Story certainly holds to this opinion. In one re¬ 
ported case, where the point is distinctly raised though not precisely 
decided, Lord Eldon held, in regard to a contract made by an English 


(1) Dicey, Conflict of Laws, 5th E(lii.,p.43. 

(2) Ibid, p. 44. 

(8) Dicey, Conlllct of Laws, 5th fidn,, 
p. 629. 

(4) Ibid, p. 6Bp 


(5) Dicoy, Conflict of Laws, p. 637. 

(6) 1888, 13 App. Ca«. 88. 108. 

(7) Conflict of Laws, 6th Edn., p. 638. 

(8) (1877), 8 P D. (C A.) 
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infant in Scotland, that the effect of infancy, as a defence to an action 
on the contract, depended upon the law of Scotland. To this may be 
added that to allow the validity of an ordinary contract made in Eng¬ 
land by a person domiciled abroad to depend upon the law 
of his domicil would often lead to inconvenience and injustice. It would 
certainly be strange if an Englishman of the age of 24, who happened 
to be domiciled in a country where the age of majority is fixed at 25 
could escape liability for the price of goods, not being necessaries, 
brought by him from a tradesman in London by pleading that he was 
a minor under the law of bis foreign domicil and not liable for the 
price of the goods. Similarly it is not desirable that a young Indian 
of age 18, though a major in Indian Law, shall be denied the advan¬ 
tage of the English legislation in favour of minors. 

It is pos.sible that the Exception should rather ascribe capacity 
as regulated by the proper law of the contract, which normally in 
the lex loci contraefm as regards capacity to enter into the contract. 
This would provide for the case of a contract entered into in one 
country where the person contracting had not ca])acity, but to be 
carried out into linother where he had such capacity. But it is not 
improbable that the contract in such a case miglit he held invalid in 
its inception, unless perhaps it was valid by the law of the domicil 
of the contracting party and was held to fall under the general 
terms of Knle 158. English authority is lacking”. 

Form of the contract. 

The formal validity of a contract is governed by the laAV of the 
countr\ where the contract is made (lex loci confyncftL^). Any cont¬ 
ract is foirnally valid wdiich is made in accoidance witli any form 
recognized as vaild by the law of the country where the contract is 
made and no contract is valid which is not made in accordance with 
the local tonn(l). 

Exceptions 

(i) A contract made in one countr\ in accoi'dance with (he local 
form in respect of a movable situate in unothei country may possibly 
be invalid if it does not comply with the special formalities (if any) 
reipiired by the law' of the country where the movable is situate at 
the time of the making of the contract (lex situs) (2). 

(ii) A contract made in one country hut intended to operate 
wholly in, and to be .subject to the law of, another country, may be 
vaild, even though not made in accordance with the local form, if it 
be made in accordance wdth the form required, or allowed, by the law 
of the country where the contract is to operate, and subject to the law 
whereof it is made (8). 

Material or edsentiai validity. 

The material or essential validity of a contract is in general 
governed by the proper law of the contract (4). By the term “proper 
law of the contract” is meant ‘the law, or law's, by wdiich the parties 
to a contract intended or may fairly be presumed to have intended,’ 
the contract to be governed; or (in other w'ords) the law or laws to 

(1) Dicey, Conflict of Laws, 5th Edn., (3) Ibid, p. 646 

p. 64. (4) Ibid, p, 64*^ 

(2) Ibid p. 644. 
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which the parties intended or may fairly be presumed to have 
intended, to submit themselves (!)• 

Exceptions. 

ii) A contract (whether lawful by its proper law or not) is 
invalid if it, or the enforcement thereof is opposed to English interests 
of State, or to the policy of English Law, or to the moral rules upheld 
by English Law (2). 

(if) A contract (whether lawful by its i»roper law or not) is 
invalid if the making thereof is unlawful by the law of the country 
where it is made (3). 

(iii) A contract (whether lawful by its proper law or not) is, in 
general, invalid is so far as 

(a) the performance of it is unlawful by law of the country 
where the contract is to be performed (lex loci 
solutionis) ; or 

{h) the contract forms part of a transaction which is unlawful 
by the law of the country where the transactjon is to 
take place. ^ 

This Exception isetnhle) does not apply to any contract made in 
violation, or with a view to the violation of the revenue or trade laws 
of any foreign country not forming part of the British dominions (4), 

Interpretation and effect of contracts. 

interpretation of a contract and the effect ?.c., the rights 
and obligations under it of the parties thereto, arc to be determined 
in accordance with the proper law of the contract (o). 

Rules for determining the Proper Lam of a Contract in 
xiccordance with the Intention of the Parties. 

(/) Where the intention of the parties to « contract, or to the 
law' governing the contract, ns expressed in words, this expressed 
intention determines the proper law of the contract and, in general, 
overrides every presumption (6). 

Hi) When the intention of the parlies to a contract, with regard 
to the law governing the contract, is not exjiressed in words, their 
intention is to be inferred from the terras and nature of the contract, 
and from the general circumstances of the case, and such inferred 
intention determines the proper law of the contract (7). 

(iU) In the absence of countervailing considerations, the follow 
wing presumptions as to the proper law' of a contract have effect:— 

first presumption-Prima facie the proper law of the cont¬ 
ract is presunied to be the law of the country where the contract is 
made (lex loci contractus):, this presumption a])plies wo’th special force 
when the contract is to be performed wholly in the country where it 
is made, or may be performed any where, but it may apyly to a con¬ 
tract partly or even wholly to be performed in another country. 

Second presumption. — When the contract is made in one coun¬ 
try, and is to be performed either wholly or partly in another, then 

(1) iJiw, p. 628. (4) Ibid, p. 6S7. 

(2) Dicey, (/tmllict of Daws, 6th lildn., (6) Ibid, p. 663, 

p. 052, (6) Ibid, p. 668. 

(8) Ibid, p. 765. (7) Ibid. p. 669. 
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the proper law of the contract, especiallv as to the mode of perform¬ 
ance, may be presumed to be the law of the country where the per- 
formapoe is to take place (lex loci solutionis) (1). 

The discharge of the contract. 

The validity of the discharge of a contract {otherwise than by 
bankruptcy) depends upon the proper law of the contract. A dis¬ 
charge in accordance with the proper law of the contract is valid. 
A discharge not in accordance with the proper law of the contract 
is not valid (2). 

See also notes on pages 7 and 8, 

APPENDIX G 
The Indian Bills of Lading Act, 1856. 

. (Act IX of 1856). 

(Received we assent of the Governor-General on the llfh April lsd()). 

An Act to amend the law relating to Bills of Lading. 

Whereas by the custom of merchants a bill of lading of goods 
being transferable by endorsement, the property lu the goods may 
thereby pass to the endorsee, but nevertheless all rights in respect of 
the contract contained in the bill of lading continue in the original 
shipper or owner, and it is expedient that such rights should ])ass with 
the property; And wliereas it frequently happens that the goods in 
respect of which bills of lading purport to lie signed have not been 
laden on board, and it is proper that such bills of lading in the hands 
of a bona fide holder for value should not be questioned by the mas¬ 
ter or other person signing tlife same on the ground of the goods not 
having been laden as aforesaid; It is enacted as follows:— 

1. Flver> eonsignoe (d goods named in a bill of lading to whom 
the property in the goods therein mentioned shall pass, upon or by 
reason of such i*onsignment or endorsement, shall have transferred to 
and vested in him all rights of suit, and be subject to the same lia^ 
bilities in respect of such goods as if the contract contained in 
the bill of lading had been made with himself. 

2. Nothing herein contained shall prejudice or effect any right 
of stoppage in transitu, or any right to claim freight against the original 
shipper or ow^ner, or any liability of the consignee or endor.'^ee by 
reason or in conseipience of his being such consignee or endorsee, 
of his receipt of the goods by reason or in consequence of such 
consignment or endorsement, 

H. Every bill of lading in the hands of a consignee or endorsee 
for valuable consideration, I'epresenting goods to have been shipped 
on board a vessel, shall be conclusive evidence of such shipment as 
against the master or other person signing the same, notwithstanding 
that such goods or some part thereof may not have been so shipped, 
unless such holder of the bill of lading whall have had actual notice 
at the time of receiving the sajne that the goods had not in fact 
been laden on board : Provided that the master or other person so 

(1) Bioey, Conflict of L&ws, 5th Bldn. (2) Ibid, p. 678. 
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signing may exonerate himself, in respect of such misrepresen* 
tation, by showing that it was caused without any default on his 
part, and wholly by the fraud of the shipper of the bolder, or some 
person under whom the holder claims. 


APPENDIX H 


‘‘C, I. F.”; “F. 0, B.” and “Ex*ship” Contracts. 
“C. I. F.” Contracts. 

Nature of Contract. 


Evolutiou of 
contract. 


Meaning ut C. 
I.F. contract. 


“The commercial reason for the evolution of the “C. 1. F.” 
contract lies in the length of time taken in the carriage of goods by 
sea. It is to the advantage of neither seller not buyer that the goods, 
the subject-matter of the contract, should remain en dehors commerce 
while they are in course of shipment. It is to the seller’s interest to 
receive the money equivalent of the goods as soon as possible after 
the date of the contract of sale, and until he has received actual 
payment of the price he normally desires to be able if he wishes, to 
obtain credit upon the security of the transaction. The buyer, on the 
other hand, normally desires to be able to deal with the goods, for 
resale or finance as soon as possible. To meet these business necessi¬ 
ties on the part of both buyer and seller the “C. 1. F.” contract was 
evolved (1). 

A C. L F. or (J. P. 1 contract, as it is sometimes called, is a 
contract for the sale of goods upon cost, freight and insurance terms. 
This ty]>e of contract has certain peculiar features which distinguish 
it from the ordinary contract for the sale of goods. Although the 0. I. 
F. contract does not fall outside the scope of the Sale of Goods Acts 
(2) (English and Indiaij), there are certain provisions in those acts 
which a;e either wholly inapplicable to this class of contracts, or 
when applied to it must be read subject to certain qualifications. 

Under an ordinary C LF. contract (he seller has firstly to ship 
at the port of shipment goods of the description contained in the 
contract; secondly, to procure contract of affreightment under which 
goods will be delivered at the destination contemplated by the con¬ 
tract ; thirdly, to arrange for an insurance upon the terms current 
in the trade which will be available to the buyer; fourthly, to make 
out an invoice as described by Blackburn J. in Ireland v. Livingston 
(8), or in some similar form; and finally to tender these documents to 
the buyer, so that he may know what freight he has to pay, and ob¬ 
tain delivery of two goods if they arrive, or recover for their Iosm if 
they ore last on the voyage (4). Such terms constitute an agreement 
that the delivery of the goods, provided they are in conformity with 
the contract shall be delivery on board ship at the port of shipment. 
It follows that aginst tender of these documents, the bill of lading, 
invoice and policy of insurance, which completes delivery in accor¬ 
dance with that agreement, the buyer must be ready and willing to pay 
the price. In this case payment before the arrival of the goods in 
this country was involved.^’ 


(1) Ha)sbaix Laws <>f EngJand, 2nd 
Edri., Vol. XXIX, p. 210 

(2) Bee Biddel Brothers v. E. Clemons 
Horst (1911) 1 K. B. 934, at pp. m 
et. seq., per Kennedy L. J. 


(3) 1872 L. R 6 H. L. at p. 406. 

(4) Bidden Brothers v. E. Clemens 
Horst <fe Co., (1911) 1 K. B., per 
Hamilton J. at p. 220 : A. X, R. 1926 
cal. 941^ I. C. 68q. 
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“c.r.F.’\ CONTRACTS 


To the five requisites mentioned above, a sixth one may be added, 
namely, that the sellers must with all reasonable despatch send forward 
the shipping documents to the buyer at the place of destination, or if 
none such is named in the contract, primci facie, at the residence or 
place of business of the buyer (1). 

Duties of seller. 

(a) Shipment of the goods 

The first duty of the seller is to ship at the port of shipment 
goods of the contract description. If the goods do not correspond 
with the contract description, there is a breach of contract when the 
goods are shipped (2), although, when the claim is for non-delivery, 
the place of breach is the place where the documents ought to have 
been tendered (3). The case would no doubt be different where there 
has been an absolute refusal to ship (4)« 

“Shipment” in an English contract means putting oriborad a ship, 
and evidence of usage to the contrary cannot be given to contradict 
the express terms of the contract (5), 

Generally speaking in a “0.1,F.” contract the time of shipment 
is a condition of the contract and not merely a warranty (0), and a 
breach of a term as to date of shipment entitles the buyer to repudiate 
the contract. Where no time for shipment is stated, the goods must 
be shipped within a reasonable time (7). 

In the absence of exiiress agreement as to the route of shipment 
the goods must be shifiped by a usual route (8). They must be ship¬ 
ped by the vessel or type of vessel stipulated in the contract (9) or, 
if the contract is silent on Uiis point, by a type of vessel customary 
in the trade (10). Broach by the seller of any of tliese terms, whether 
express or implied entitles the buyer to repudiate the contract (11). 

If the goods are not of the description contained in the contract 
the buyer’s right to reject them or to recover damages for breach of 
contract is not precluded because the buyer has paid against the 
documents (12). 

(b) Procuring a contract of affreightment—biU of lading. 


(1) Johnson v. Taylor (1920) A. C. 144, 
at p. 156, per Lord Atkinson. See 
also Landauer v. Craven (J912) 17 
Oora. Cas. 193, at p. 202 ; Groom v. 
Barber, (1915) 1 K. B, 316 ; Karherg 
V. Blythe (1916) 1 K. B. 496, at p. 
613. 

(2) Parker v. Schnller (1901) 17 T, U K. 
299 0. A.; Crozier v Anerbaeh (1908) 
2 K. B. 161, 0. A. 

(3) Biddel Bros. v. E. Clemens Horst, 
snpra, per Kennedy L. J. at pp. 961, 
962. 

(4) See Johnson v. Taylor (1920) A. 0. 
144. 

(6) Mowbray, Robinson & Co. v. Rossoi 
(1922), 91 L. J. (K. B.) 524. C.A.; 
but the language of the particular 
contract may indicate a wider mean¬ 
ing (see Halabury, Laws of England, 
2nd Bdn. Vol. XXIX, p. (214). See 


also Hansson v. Hamel (1922) 2 A. C. 
86, at p. 47 and Foreman v. Black¬ 
burn (1928) 2 E. 6. 60 as to the 
meaning of “shipment”. 

(6) Bowes V, Shand (1877), 2 App. Cae. 
466. 

(7) Landauer & Co. v. Craven and Spee¬ 
ding Brothers, (1912) 2 K. B. 94, per 
Bcruttoii J. at p. 106. 

(8) Postlethwaite v. Freeland (1880), 5 
App. cas. 599, at p. 616. 

(9) Cf. Ashmore A Son v. Cox, (1899) 1 
Q. B 436, at p. 441. 

(10) Hanson, Ltd. v. Manufacture Engrais 
(1922), 13 L. 1 L. U. 206. 

(11) Ibid, Ashmore A Son v. Cox supra ; 
See also Halsbury, Laws of England, 
2nd Edn., Vol. XXIX. p. 216. 

(12) Polenghi v. Dried Milk Co., (1904) 10 
Com. Cas. 42 ; Bee Biddell Bros. v. E 
Clemens Horst, supra, 



668 


APPENDIX H 


Bill of tudin 


The seller must procure a contract of affreightment to ultimate 
destination covering the whole transit (1). A through bill of lading 
from an intermediate port is insufficient ( 2 ). Where goods were 
shipped from Norway for Japan under a c. i, /*. contract* and were 
transhipped at Hamburg, it was held that the buyers were not bound 
to accept a document purporting to be a through bill of lading issued 
at Hamburg, on the ground that it was not issued on shipment, and 
did not give the buyers any protection during the first stage of the 
transit ( 2 ). * 

The contract of affreightment must be a reasonable contract 
and must satisfy S. 39 (2) of the Act. The duty of the seller to pro¬ 
cure a contract of affreightment is satisfied if he procures a contract 
of affreightment which is normal and usual in the trade (3). He must 
also procure a bill of lafling evidencing the contract of affreightment. 
No other document e < 7 .,* delivery order (4) or ship’s release (5), will 
amount to a good tender under the contract. 

The typical bill of lading, as known to merchants, is a receipt 
for goods shipped on board a ship; it is signed by the person who 
contracts to carry thenj, or his agent, normally the master of the 
ship and it states the terms of the contract of carriage under w'hich 
the goods have lieen delivered to and received by the ship (fi). 
During the period of transit and voyage the bill of lading is, by the 
law merchant, recognised as the symbol of the goods described in it, 
and the indorsement and delivery of the bill of lading operates as a 
symbolic delivery of the goods Propert> in the goods passes by 
such indorsement whene.ver it is the intention of the parties that the 
property should pass, just as in similar circumstances the property 
would pass bv actual delivery of the goods (1). The holder of the 
bill of lading is entitled as against the shipper to have the goods 
delivered to him to the exclusion of other persons ( 8 ). He is thus in 
the same commercial position as if the goods were in his physical 
possession subject to the qualification that he takes the risk of non¬ 
delivery of the goods by the ship-owner and that in order to obtain 
actual delivery of the goods from the shipowner, he may be obliged 
to discharge the shipowner’s lien for freight ^9). 

Whether a particular form of receipt for goods is a bill of lading 
such as is required under a vJ,f. contract, would appear to be a ques¬ 
tion of fact in each case ( 10 ). 

The characteristics generally required by the common law to 
exist in a bill of lading, if it is to be a good tender, under a c.i./! 


(1) Landauer v. Craven ; supra ; Biddell 
BroH. V. E, Clemens Horst Co,, snpia; 
Johnson v. Taylor Bros, (1920) A. C. 

144 ; Lecky v, Ogiivy, 3 comm. (’as. 

29 (C A.) (7) 

(2) Hansaon v. Hamel, supra. 

(8) Biii'stall & Co V. Grimsdale (1906'', (8) 
11 Corn Cas. 260, A,c.i.f. contract 
may involve some Isnd transit. 

(4) Ee Denbigh Cowan & Co. and Atcher- (9) 
ley (R) & Co. (1921), 00 L. J, (K. B.j 
836, 0. A. (10) 

(6) Heilbut, Symons & C/o,, Ltd. ir.Har\ey 
* Co (1922), 12 h.lh.n 465. 

(6) Sewell V. Burdick (J884) JO ipp. 


Cat. 74, at p, 106. 

Sec also Nisaitn I Bekbor v. Haji 
Hultanalli Shnstary (1916) 17 Bom. 
L. U. m. 

8ander.s Bros v. Maclean (l883|, 11 
Q. B. 1). 327 C. A. 

(ilyn, Mills & Co. v. East & West 
India Dock Co., (1882) 7 App. Cas, 
591. 

See Halsbury, Laws of England, 2ncl 
Edn. Vol. XXIX p. 2U. 

See Diamond Aikali Corporation v. 
Bourgeois (1021) 8 K. B. 448,462, 
453, distinguishing. The Marlborough 
Bill (1921) 1 A, C, 444 p. 0, 
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contiraot are 00 required only because it is the general custom of 
merchants that such a bill of lading shall possess those characteristics. 

If in any particular trade there is a custom that bills of lading 
should have other characteristics in addition to or in substitution 
for those gener§,liy required by the custom of merchants, then in that 
trade, bills of lading, to be good tender, need only conform to that 
custom (I). 

In the absence of stipulation to the contrary the bill of lading 
must be one which will give the holder a right of action against the 
shipowner in respect of the goods from time of shipment until arrival 
at destination (2). The bill of lading must be procured upon ship¬ 
ment, i.e, as soon as is reasonably possible after the goods have been 
delivered on board (3). The bill of lading must cover only the goods 
which are the subject matter of the contract of sale (4), 

It has been observed that a contract of aflPreightment is put an 
end to by the outbreak of hostilities between the Q-overn- 
ments of the shipper and the shipmaster (6)- The buyer is entitled to 
refuse to accept an enemy bill of lading even though the contract 
was entered into before war (6). 

(c) Insurance, 

In the case of sale of goods under an ordinary contract, S. 39 
(3) of the Act provides that where goods are sent by the seller to the 
buyer by a route involving sea transit, in circumstances in which it 
is usual to insure, the seller must give such notice to the buyer as may 
enable him to insure them during their sea transit, and that if the 
seller fails so to do. the goods shall be deemed to be at his risk during 
such sea transit. In the case of a r.f./*contract, however, it is the 
duty of the seller to arrange for insurance on terms current in the 
trade for the ^benefit of the buyer. The question as to whether the 
policy tendered fulfjls this requirement is one of fact. 

The goods must be covered by the policy to an amount equal to 
their reasonable value on shipment (7). The policy must be procured 
from responsible insurers, and must be a valid policy (8). It must 
cover only the goods sold (9) and must cover them for the whole of 
the transit (10). 

The goods must be covered by an effective policy, and the fact 
that the goods arrive safely does not excuse the seller for not having 
effected or tendered a policy (11). The buyer is entitled to have a 
policy tendered to him, and the mere assertion by the seller that a 
policy exists is insufficient (12). An open cover protecting all goods 


( 1 ) 

W 

( 8 ) 

(4) 

(5) 
(ei 


N. N, Arnold Otto Meyer v. Anne, 3 (7) 

All E. a 168 (K. B. P.) ; 65 T, h. 

B. 8/6. 

HUinswn V. Hamel and Harley, Ltd., (8) 
(1922) 2 A. 0. 36, 

Landaner A Co. v. Craven, snpra. 

Re Keighley, Maxted A On., (1894) (9) 

70 L. T. 165 0. A. 

Marshall v. Kagincband (1916) 18 (10) 
Bom. L. B. 9X5. (11) 

larberg v. Blythe (1916) 1 K. B. 

495 0. A.; Bancmn v. Schrempt (18) 
(1915) 8 K. B. 885, 0, A, 


Johnson v. Taylor Bros. (1920) A. C. 
144, at p. 149. The insurance need 
not cover the freight. 

Oantjere Mecoanioo Brindieino v. 
Constant (1912), 17 Com. Cas. 182, 
p. 192. 

Liekox V. Adms (1876), 34 L. T- 404, 
C. A. 

Landaner A Go. v. Orsven, Snpra. 
Orient Go. v, Brekke (1918) 1 K. B. 
581. 

Mannbre Ssooharine Co. v. Gorn Pro- 
dnote Go. (1919) IK. B. 198, 
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8 hi|>pe(i by tb# »riler, Is pot suffloieiit (ll Simil<trly» a broh;®t*V oow 
aot^ or a oortificato oC msuraiKte is pot a ijoOd subltitute lor an insnr* 
ance policy (1). 

A dollar who has eff^etsd a proper insurance nivder a ci/. policy 
may retain for hM own benefit “increased valued’ policies which he 
has subsequently faket out (2). 

The seller is not bound to insure against war risks if 
at the time of the contract war is imminent unless such 
insurance is usual ^3). ft was accordingly held in in Nmim t. Bek- 
her V. Haji SuHamlU Sktietar^ (4) that vthere the seller’s agent in 
England on the ourbreak of the last great war insured the goods 
which were shipped from Newport against war risks at 10 per cent, 
premiums the defendants wel^e not liable to pay the war insurance 
premium. In Graom v. Bat^eP (5) the words 'Var risk for buyer’s 
account” were held to mean that war risk was the buyer s concern, 
and if he wanted tb cover war risk he must get it done. 

A contract by a seller to insure cattle sent abroad against “all 
risks^’ was held not to be satisfied by taking out a Lloyd’s “all risks’’ 
policy, if it contained the free of “capture and seizure ’’clause (6). 

Buyer is entitled to full benefit of existing insurance on goods 
purchased as insured (7); but mt where sellers had a .so called “profit 
insurance” (8); and hot where coniraci stipulated “any amount over 
2 per cent, over-invoice amount to be for seller’s account” (9). 

id) The Invoke, 

The invoice is the written account of the particulars of goods 
delivered to the buyer with the value or price.s or charges anilexed 
tlO). Under a e.i.f, contract the invoice must be made out debiting 
the buyer with the agreed price and giving him credit for the amou¬ 
nt of freight which he will have to pay to the shipowner mi actual 
delivery (11), or in some similar form (12). 

When a c.i f contract provided for a proviftioiml invoice to be 
sent “thirty running days ’ from the date of the bill of lading, the 
last possible day for its arrival was treated as the date when the 
breach of contract occurred (13). 

(e) Tender of the documents. 

Shipping documents are necessary to enable the buyer to deal 
with the goods in the usual Wtiy of business and therefore a seller 
under ac.i.f. contract is bound to tender to the buyer fhe customary 


(1) Wilson V. Bslgimi Grain Oo, (1^20) (7) 
2 £. K. 1 ; 860 also Diamond Alkali 
V. Hourgsom, Supra. 

m Sfhss V. Bpfllers (1911) 2 K. 759. 

(5) haw A Bonar fibtlsh i^p^erioan (fl| 

Tobacco Co. (1916) ^ t k 605. (9) 

(4) (1916)17 Bom. h. A 

(6) (1916) IK. A 316. (10) 

(6) Vaill V. Scott (1908), 1 K. A97aa 

A, but ses Vincentclii Bowlett (11) 
(1916) 16 Cora, 3l0 ; Biitiah and 
Foreign Marble luanrance Co. v (12) 
Gaunt (19*11) 9 A. b, 41 iitp. 5T 
(saope ami limits of “all rlklts policy" (13) 
discussed) 


Balti V. UniverHal Marine fnanrance 
Oo. 81 L. J. Ch. 318; Powlos v. lanes, 
ll M, & W. 1Q> Landauor v. Asser 

/ft05)2 A ft-181 

Harland v. Barstall A Co 64 k T. 324. 
Strass V. Spillcrs & Baker (1911) 2 K. 

A iso. 


Halsbury, hiiWH of England, 2nd Edn. 
Vol Xiit 217. 

Ireland v. Livingston (l87i), L- B. 6 
a. L 395, at p. 408 , ^ 

Btadell Bros v. E, Clemens Herat 

Mil) 1K. B ai4, /it p aao. 

rrOjlaoB Broker* Oo. ♦ Wbw, 81 !.• 

s a «2. 
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or agroeii sWi^pims fflie e«>iitract often apecifica in 

detail tJbe docuiOcptu to be tendered where this m all the 
doenmente called hx by the contract must be tendered (J); but where 
the contract is silent it is sufioient if the seller tenders the bill of 
IsdiOf?. policy of ipsura^nce, invoice bills of lading are 

issued in s*cts of three, th^ tonier of one bill is sufficient in the 
absence of stipulation to the contrary (2). 

Where the contract is silent as to the place of tender, ThepUceot 
is prima facie the residence or place of business of the 
buyer (3); but slight evidence of trade usage or of a course of 
business betwepn the parties ^ould be sufficient to rebut this 
presumption (4). 

The tender of documents must be made at a reasonable 
hour (5). ^ 

The documents tendered must be valid and effective at the time 
of tender (6), All these documents must be made out in proper form, 
and in terms not inconsistent with the contract, and a tender of some 
only of the documents, or of insufficient or irregular documents, is an 
invalid tender. 

The documents must be sent forward and tendered to the 
buyer with all reasonable despatch (7). T^he documents must be 
valid shipping documents inider which the buyer can obtain either 
the goods themselves or, in case of their loss, a legal remedy for their 
non-delivery (8). A bill bf lading which has become a void contract 
owing to the outbrake of war is not a valid shipping document (9). 

A c.i.f. contract is not a mere sale of documents, so as to cast 
upon the buyer the risk of the documents remaining valid after 
shipment. It is still a sale of goods, thongh they are deliverable by 
means of documents, and, as already pointed out, the documents 
must accordingly be proper and valid at tbe time of tender. If they 
are so, the buyer must pay upon them, although it may be obvious at 
that time that actual delivery of the goods is impossible in fact, for 
pWma/heis the buyer, as between him and the seller, arrives all 
risks of delivery affecting the goods themselves (10). 

’There is a valid tender if proper documents have been tendered 
even after knowledge that the goods have been lost, provided that the 

(1) n© Denbigh Oowiin & Co. and Aicher- hUnt (I9l2), 17 Coni. Ca». S82. C, A. 

* ky & Co, (1931) 90 L. J, K. B. 886, C. (void policy of insorance); Arnhold 

A. Scott,A Co. V. BarcInyM Hank, Ltd. Karberg & Co. v. Blythe (1916) 1 K B. 

(1928), 28 Com. Oas. 963- 0. A. 495. C. A.; (contract of afreigblment 

i'l) Hatnlerc Brother? v. Maclean (1883), void owing to outbreak of war); et 

11 Q.'B. D. 32*^1 0. A.; Caderberg v. Be Weia A Co., Ltd, and Credit 

Borrieu, Craig A Co. (1885) , 9 T. L. Colonial et Commercial, Antwerp. 

201; Bi4Ml Broa. v. B. Cl«in»n» {?) Joh»eon v. Veyl«r, (Supra, Sharpe y. 

.. Houet Go. (1911) 1 K. B. 214. Noaawa, (1917) 2 1^. 814. 

(Of' Aohnalih v. Ttylpr brothers A Co, Ltd. (8) See Groom v. Bi^rber (1916) 1 K. B. 

<102di A, a 144; 8i®hi, Foi^s v. 316; Karberg v. Blythe (1916) 1 K. B. 

Opgttty xiiilorlng Co.' (iS}18) 116 L, 4^. 

' (9) MataliaUv.Jfaginchmid (1916118Bom. 

(4) vhere pey»bopt k to be made h. B. 9l6; Karberg v. Blythe, snpra, 

' by a banker under a ooptiithed credit, (103 Groom y. Barber, fupra; CUyihpia 
j tl^e pl^oe of tender wffi be the 011450?. ;^w>duoe Broker? (2o.( 1917) 

banker’s jdao® of hWineaa I K. B. 890^ 01?pk v. Cox, MelBnen A 

8 ^fltlon 86, ^le otSoo4« 4ot, 1980. Go. (ifiW) 1 %. B. 189. 
inhere Meooanioo Brindl(4“n 7* 
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APFBNBIX a 


Time of pay- 
mefit. 


Payment by 
acceptance of 
bill of ex- 
chanoe. 


0O(Js ar^ covered by a policy which can be assigned to the buyer (1). 
An English buyer from a foreigner on c.i/. terms is not entitled to 
ask for an English policy, but he may reject the goods if the policy 
tendered does not specify the risks insured against (2) 

As the buyer under a ci,f. contract seldom sees the goods be¬ 
fore the contract is entered into, practically all c.i.f. contracts are 
sales by description. Where the goods do not correspond with the 
description contained in the contract, the breach is deemed to*'take 
place when the goods were shipped (B). 

The cause of action for breach by non-delivery arises where 
the documents ought to have been tendered. Tne contract is broken 
when the documents ought to have been tendered and damages must 
be estimated accordingly (4). 

Duties of buyer. 

(i) Price, 

The price payable is that agreed upon by the contract of sale. 
Where duties are payable upon the goods, export duties, being part 
of the expenses of shipment, fall upon the seller, but import duties are 
payable by the buyer in the absence of stipulation to the contrary, 
and if the seller is obliged to pay them, he can recover the amount 
from the buyer (5. 

Hi) Payment 

In a c.i.f, contract where there is ho express stipulation to 
the contrary, payment and tender of the documents, not 
payment and delivery ol the goods, are concurrent conditions ( 6 ). 
The term ‘net cash” is equivalent to “net cash aginst documents” 
and does not postpone the liability of the buyer to pay for the goods 

(7) . The buyer cannot insist on the right of inspection as a condition 
precedent to payment The buyer’s right to inspect the goods and 
reject them if they are not in conformity with the contract, neverthe¬ 
less remains unimpaired (8). 

The buyer is bound to pay the price against the shipping do¬ 
cuments irrespective of the ship (9). If there is a term as to arrival 
of the ship, it only denotes the time when payment is due, and is not 
a condition of payment (10)- 

In commercial practice it is common for the contract to provide 
that instead of payment becoming due in cash upon tender 
of the documents, the buyer shall accept a bill of exchange 
payable at a later date drawn upon him by the seller. In 
such a case it is the duty of the buyer, on tender of the bill of 
exchange together with the documents, to accept the bill of exchange; 

(1) Manbre SaGeharine Oo. v. Corn Pro* L. B. 324; See Halsbary, Laws of 

ducts Oo (1919) 1 K. B. 198. England, 2nd, Edn. Vol XXIX, p. 219. 

(2) Malmerg v. Evans (1924) 29 Com. (6) E. Clemens Horst Oo. v. Biddell 

Gas. 285. Brotbeie, (1912) A. 0.18. 

(8) Parlfer V Schuller (1901) 17 T. L. R. (7) Biddell Bros, v. E. Clemens Horst 
299 0. A., Orosilerr. Auerbach (1908) Co. (1913) 1 K. B. 934, 0. A., p, 954, 

2 1, B. 161, 0. A. (8) Palenghi v. Dried Milk Co. (1904) 92 

(4) Bbarpe y. Nosawa (1917) 2 1 B. 814; U T. 64; 10 Com. Oaa 42. 
distinguished in Prodooe Htokers v. (9) See Mohan Lai v. Krishna (1928) 18 
Weis A Co. (1918) 87 L, I K. B. 472. Bom. L. R. 415, at p. 422. 

(5) American Commerce Oo. Lid. v. (10) See Kenhedy on C. I. f. Oohtracta, 
^oohm (Erederick) Ltd. (1919), 85 T. 2nd Ed., p. 7. 



^ ' “c.I.S'**’OOKf ftACT^S 

if he not do «o ho m^iet return the bill of lading and the proj^erty 
in the g:oods doe» not pass to him (1). lithe contract provides that 
payment ig to be made by draft drawn on the buyer, the latter is 
bound to accept the drj^ft upon tender of the proper shipping docu¬ 
ments. This he must do even though the goods be lost or destroyed 
at the time when the draft is presented (2). 

Where the buyers, who had accepted the bill of exchange sent 
to them along with the shipping documents and also the shipping do¬ 
cuments, refused to honour the bills at maturity, they were held liable 
to pay interest after the due date (3). 

It has been held that purchaser under a c.f/. contract is entitled 
to ask for a bill of lading, and he is not bound to pay upon proof 
merely that the goods have arrived at the port of daparture (4). It is 
open to the parties to a c i f. contract to substitute by agreement a 
delivery order for a bill of lading, Such a variation does not affect the 
essentials of c.i.f. contract so as to relieve the seller from the obliga¬ 
tion of tendering a policy of insurance to the buyer (5). It is the duty 
of the consignor of goods under a c i.f., contract to tender to 
the consignee the bill of lading and insurance policy before the price 
is demanded, and a delivery telegram sent by the shipping company 
is not equivalent to the bill of lading In the absence of the usual 
documents of title, the consingnee is entitled to inspect the goods and 
satisfy himself as to the same (6), 

“Where under a “c.i.f.’’ contract it is expressly provided that Banker’i con. 
payment shall be through a “banker’s credit,” it is a condition of the ^*^“®** credil 
contract that the buyer should within a reasonable time make the 
necessary arrangements with a responsible banker to issue a letter 
of credit in favour of the seller, under which the banker gives an 
undertaking to the seller to accept or pay, as the case may be, in 
exchange^ for shipping documents, bills of exchange drawn upon him 
by the seller for the price of the goods. If the contract of sale, as is 
usual, calls for a “confirmed credit,” it is not satisfied by the buyer 
procuring a letter of credit which is revocable. The mutual rights 
and liabilities as between the buyer and the banker are regulated by 
the terms of the contract between them under which the banker 
agrees to issue the required credit. Normally the banker stipulates 
that he will retain the documents of title as security until he has been 
reimbursed by the buyer. 8o far as the seller is concerned, however, 
the notification by the banker to the seller of the confirmed credit in 
his favour creates, at least when acted upon by the seller, an enforce¬ 
able contract between the seller and the banker wherebj^ the latter 
contracts to honour drafts drawn upon him in accordance with the 
terms of the notification. The contract between the banker and the 
seller thus m^e must be read by itself. It does not, without express 

(1) Soe Hulsbury, Laws of England, 2nd Born. 247**87 t C. 67«47 Bom. 924 

Akin-, vol. XXIX. p. 219. (1928) Bom. LB. 1068 citing in re 

(2) Bubby Burry V. Herfjs (1923) 4 Lab. Denbigh v. Atcherley (1921) 90 L 

916 following E. Clemens Horst v. Jf. K. B. 886. A »uramt !7 of the 

Bidden Bros., supra. important English cases on c, i, f, 

(8) Marshall v. Nsginohand fl9l6) 18 contracts is ^ven in the judgment ; 

Bom. L. B 915. but see MohanlaJ v. Krishna (1928) 

(4) Hissim I. Bekhor v. Haji Bultanalli 80 Bom. L B. 416, at p. 420. 

Shustary, supra. (6) Steel Bros, v, Dayal, supra» 

(6) Steel Bros, v, Dayal A. 1. B. 1924 





inoojrpwaie |j)e terms pf the oontrapt between the buyer nai 
the U)- 


.Contract lev sale goo4s to be dplivei^ iotwoin|t|l> 
ttenb-n^i of teller to ca^f«| contrj|ct |o4 mffWk*.- 


Ii]i defridi^^ w|iet}»^r th^r^ has been a repndiadioe of cont 
ract regard muefc ):»e ha^ to the ratio quantitatively 
bears to the contract and the degiee prpbabijiity nr improbfi^llty 
that the breach will be repeated. When therp is a contra^ct for salp 
of goods to be delivered in two equal instalments and the buyer 
wrongly refuses to ti^ke delivery of the first jnstfllnient the brnaph of 
contract is so extensive that the seller is entitled to cancel the con¬ 
tract and be coinpensated for ony loss suffered by him. (S) 


Freight inaumnee and wharfage 


In a c. 1. f. contract the seller as between birnself and (the buyer 
is chai^geable the amount of the freight and the insiirance 
chargee* and the bpyer, if he has paid either of those charges maj' 
take credit therefor (3). In Aerj^e f/Vood. Co v Sniherland (^), goods 
were sold '*cest, freigb,t and insurance to Buyer's Wharf Victoria 
Dpch* Lqndqn, ’ and the goods were discharged London efsewhore 
than at Buyer’s Wharf, and under the ’’jbendon plause ” in the hil} 
of lading certain charges were paid. It was held that these London 
charges fell upon the seller, and not upon the buyer. Of course, the 
seller fulfils his contract when he puts the goods on board ship, and 
hands to the consignee shipping documents and a policy of insurance 
in conformity with the contract, and in such a case, the consignee 
w^ould be liable to pay any charges m the nature of wharfage charges 
on the goods. 

fassinl of Pr^pvrty 

In the case pf a c,i f. contract the question whether the propei'ty 
in^the goods has passed from the seller to the buyer depends entirely 
on the question whether the seller has parted with the control over 
the disposal of the goqds. When an agreement is made for the sale 
of specific goods in a deliverable state on’^c. f. terms it is not 
an unconditional contract because the commercial meaning of 
impotis an undertaking by the seller to do something more, namely, 
to put the gopds on a ship and this postpones the passing of'the 
property until the goods are shipped by the seller (5). But the pre- 
stiniption that the property passes upon shipment is a presumption 
as to the intention of the parties, and may be excluded either bv 
the express terms of the pontraqt or by other circumstances (6). In 
particular it is rebutted whei'^, as is generally the #ise in a c f./! 
contract, the seller reserves the right of disposal of the goods until 
certain conditions laid down qt the time of the contract or apprOpri- 

(i) Htl»hqi7. I*»W8 0fJ£iigland, Wmgmn (18601 4® IJlO}’ 

Vol XpX p. m Hoalder r. Pabfie Wwke Oomwftwo- 

(50 Obit Jgoftlc^ani lewvunaJi’V. Associ- new (1008) A.O. 290 
M Agfdieies, 109 =*54 (4) (I904) 9 0cm. (k$. im 

iO) Wdefi gyothem V. E Oleinettfi Herei 
m Ireland % jlOn) 5 Co. (19U) 04* 

B.Ii. 895* *t p, 405; Wamoke v. t5) »ee 8«o. 10 of ^e AOt. 
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ikti^ »f© {\t la such a cade the property doen not Wl until 

fulfillment o( the conditions* It may also be rebutted where the 

of the caee ajapw that the seUe^' never, intended the mere act of 
aliment to operate as an appropriation oi the goods to the contract 
either oOhiiltionally or at all 12). 

Sihce uphn shipment the goods pass out of the physical posses¬ 
sion of the seller, his intention to reserve the right of disposal is 
usually evinced by his dealing with the bill of lading. He is priffia 
f^ck deemed to reserve the tight of disposal when he takes the bi}l 
of lading to his own Order or to that of his agent (3), but this inference 
being prima fdck only, may be excluded by other Circumstances (4). 
If the teller endorses the bill of lading in blank and hand.s it over to 
his agent for delivery with instructions that they shall not hand it 
over until the goods are paid for, then the seller has shown his inten¬ 
tion to retain the disposal of the goods under his control (5). 

When the seller claims to retain the bill of lading in otder to 
secure the price, as when he sends forward the bill of lading with a 
bill of exchange attached, with directions that the former is not to be 
detivbrfed fo the buyer till acceptancfe or payment of the bill of 
the dfiptopriation is riot absolute, but iifitfl aOceptanfee of 
ink dtaff, or payment Or tender of the prices iS condftlOrikl only, and 
lifiti! then propetty Iri goods does not pass to tMO buyer (fi). 

Where goods are shifted on *‘c *. f, c. t.” (the last two letters 
standing for “commission and interest” terms, and documents are sent 
to a tiank to be delivered on acceptance of the draft, the property 
in the hnhds does not pass to the consignee when the goods are 
shipped (7). In such a case the consignor is not entitled to include 
in the amount of the bank draft amoiirits Which have no relation to 
the contfaOt, or which the consignor is riot entitled to charge ( 8 ). 

In Tregeilw v. Sleivetl (9), the plaintiif bought of the defendant 
300 tons old Bridge rails at £ 5 14 s (>d per ton, delivered at Barburg, 
cost, freight and insurance ; payment net cash in London less freight 
tipoii handing bill of lading arid policy of insurance”. It Was heM 
that according to the true construction of the contract the defendant 
did not undertake to deliver the iron at Harburg, but when he put it 
on board a ship bound for that place and handed to the plaintiff the 
policy of insurance and other shipping documents, the property in the 
goods passed to the purchaser. 

Even where the bill of lading is made out to the buyer’s order, 
if the seller retains possession of it until tender of the price, this 


(X} Bee Bek 25 of ibe Aot 

(а) Cf. Wttitv Mker (1848) 2 EKcb I; {B) 
Gabarron v. Kreeft; Kreeit v. Thom- 
j>Bon (1875) Ii.R. 10 Exoh. 274. 

(3) llalaburj^ Laf s of England, and Edu. 

Vo). |1XIX p, 242; The Pirn* Adalbert 

, (4917) A.Ci58e,PO, 

(4) Halftbnry, l*awB of England, 2nd Edn. 

IX% 222; The Parchm (7) 
(12,18) C. 167. P. a at pp. 170, 
lyi; of. E»»tWoo(l A HoH V. Stndu 
( 195 I 6 ), 81 Com Gift. 261, per Roche 
f 0 p.m m 

(б) Ranlt of llorvi lAd. v. Raerlein (9) 
Brotbeit (1924) ae Bonu E. R. 156, 


A. 1. tl, 1924 Bom 826. 

Gniab Rat^Sagar v. Nirbhe Bam. 
Nagar, A. I. B. 1924 Lab. 289; 4 Lab. 
428; 79 1. 0.194; Bee Mirabiia 
V Imperial Ottoman Bank. (1878) 3 
Ex. D. 164, 172; Ford Agomobdefl v. 
Pehi Motyr Co, (1922) 24 Bom L. B. 
1140. 

Sfebta V. Heurpnx, A, I, B. 3924 Bom, 
4 22; 26 Bom. E R. 882; 80 I. 0 756. 
See ako Mnhanlal v, Kriehut (1928) 
80 Bom. U a 416. 

Ibid. 

(1862) 7 a A N, 574; 128 a B 568 
Aflfd. (1863) 7 a A a 684, Ex. Ob. 



676 


APjPENDIX H 


Also may bo some evidence of an intention to reserve the right of 
disposal (1). 

“If the seller takes the bill of lading to his own order and parts 
with it to a third person,, not the buyer* and that third person by 
possession of the bill of lading, gets the goods, the buyer is held not 
to have the property so as to enable him to recover from the third 
party, notwithstanding that the act of the seller was a clear breach of 
the contract. This seems to be because the seller’s conduct is 
inconsistent with any intention to pass the property to the buyer by 
means of the contract followed by the appropriation. On the other 
hand, if the seller deals with the bill of lading only to secure the 
contract price, and not with the intention of withdrawing the goods 
from the contract he does nothing inconsistent with an intention to 
pass the property and therefore the property may pass either forthwith 
subject to the seller’s lien or conditionally on performance by th^e 
buyer olv^is part of the contract” (2). 

Passing of the risk. 

In a ci.f. contract the incidence of the risk is separate from the 
passing of the property Under this contract the buyer is in effect the 
insurer and the risk prima facie attaches to him as ai|d after 8hipment(l). 
This is, of course, subject to the seller’s obligation, which is a condi¬ 
tion precedent to tender such shifting documents (including a policy 
of insurance) as are contemplated by the contract as are usual (21. 

In a e.f./! contract there is no warranfv by the seller that at 
the time of the tender of the documents the goods are not lost (3). 
Even where the seller knows at the time of tender that the goods are 
already lost the buyer is still under an obligation to pay for them (4). 
He has his remedy either under the contract of affreightment against 
the shipowners or under the policy of insurance against the insurers, 
and this under the c.i.f. contract, was what he bargained to get. 

The seller is not bound to insure against war rjsks even if war is 
imminent when the contract is entered into (5), and, if he pays extra 
premium for insurance against such risks he cannot recover it from 
the buyer, (6), 

Remedies of the buyer—right of rejection* 

If under the ordinary c.i f. contract the goods do not arrive at 
their destination, the consignee, having received the shipping docu¬ 
ments and the policy of insurance has his remedy either against the 
shipowner or on the policy (7b 

The buyer by acceptance of the documents does not thereby 
lose his right to reject the goods on actual delivery, if the goods are 


(1) The KronprinHe^an Uargareta, The 
Parana, (1920 I A. C, m, at p. 611; 
see Arnhold Karborg * Oo. v. Hlythe 
0016) 2 K B. 379, at p. 887- 

(2) Hatfibary, Laws of England, 2nd Edn. 
VolXXIX, pp 222, 223 and anther- 
itiefi cited thereander. 

(1) Bidden Bros. y. B. Clemens Horst & 
Co, (Idit) 1 K. B. 984. 0 . Ai Wanoke 
V. wingren (1889) 68 I 4 . J/0. B. 5i0; 
Tregelles v. Sewell, snpra* 

(2) Oreent v, Barber (1915) 1 K, B. 816; 


Karherg v. Blythe (1916) 1K. B. 496. 

(3) Groom v. Barber supra; Re Weis A 
C'o., Ltd. & Credit Colonial et Com- 
rnereial, Antwerp, (1916) 1 K. B. 846. 

(4) Manbre Sacoharirie Co. v. Com 
Products Co (1910) I K. B. l98. 

(6) Law A Bonar € British Americon 
Tobacco Co. 1101#) 2 K* B. 606. 

(6) Nissim t Bekhor v. Haji SnltanalU 
Shnstary (1915) 17 Bom. L. ». 249. 

(7) Acme Wood Flooring Co. v. Sutherland 
(1904) 9 Com. Cas* 170. 



677 


conteacts 

BOt in accor4a*j-ce witk the contract (l). The place of delivery is 
prima fmie the proper place for inspection (2) but the circumstances 
of the case may show that some other and later stage is the appropri¬ 
ate place. In particular, where the goods to the knowledge of the 
seller are purchased by the buyer for delivery to a further destina¬ 
tion, and the nature of the goods and the way in which they are 
packed makes it unreasonable to inspect immediately on delivery, 
the right to reject will be extended to the later date (B). The right 
to reject is lost by unreasonable delay in rejecting, or by the buyer 
doing an act in relation to the goods inconsistent with the ownership 
of the seller. Kesale of the goods before inspection, e.g., by transfer 
of the bill of lading to a third party is such an act but it would seem 
that a mere pledge of the documents of title woiild not be such an 
act (4). 

Where the buyer claims damages for non-delivery and there is 
an available market price for the goods, the measure of damage is 
prima facie ihe difference between the contract pjice and the 
market price of similar goods on e.i.f. terms at the time at which the 
documents ought to have been delivered (5). The date at which 
the goods themselves should have been delivered is irrelevant (b). 

It has been held under the English law that in an ordinary 
V i.f contraf*t for the sale of unascertained goods the buyer’s remedy 
of specific perionnance will seldom be granted by the Oourt. The 
unpaid seller of goods under a cA f. contract possesses the uormal 
rights reserved by the Act, namely, the right to withhold delivery, 
the unpaid seller’s lien, and the right of stoppage in framitu. 
(•tenerall> under a (\i,f contract the position of the unpaid seller is 
safeguarded by his ability to withhold delivery so long as he retains 
the shipping documents; after that as the goo.ds themselves are not 
in lus possession but in the possession of the Hhipc>wner, he is 
normally thrown back on his right ofi stoppage in troiisitn if the 
buyer becomes insolvent (7). 

Interpretation of C.LF. contract. 

If the tyjiewritten ami printed portions of a contract can be 
read together effect must, of course be given to all the provisions, but 
if the printed portion cannot be recciiiciled with the typewritten 
portion the typewritten jmrtion must prevail (8). 

“F.O.B.** Contracts. 

“F.O.B.” means free on board. Under an ordinary f.o.b. cont¬ 
ract the seller must deliver the .goods on board ship at his own 
(‘xpense for cariiage to the buyer. Thereupon the seller’s contractual 
liability ceases, delivery is complete, and the projierty and risk in 
goods pass to the buyer. Normally the terms of the contract either 

(1) Polenghi Hros, v. Diied Milk Co. Ltd. HilleriiR, SuprA. 

(I90i) 10 Com. Ca«. 42. (5) Sharpo (c) & Co. v. Nasawa & Co. 

(2) Hailbott v. Hickson (1872), L. R. 7 C. (1827) 2 K. B. 814. 

F. 4S8; Sannt v. Belchor and Gibbons, (6) Ibid. 

B820) 26 Com Gas. 115. (7) Halsbury, Laws of Enj^land, 2nd Edn 

(3} Van den Hnrk v. Martens (1920) I K. Vol. XXIX, p. 225 and authorities 

R. 850; Hardy & Co. v, Hillornfi (1923) cited thtreonder. 

1 K. H. 658. (8) ShamoolohandKesarimnllv. Assoeiat* 

(4) Halsbury, Laws of England 2nd Edn. ed Agencies, 1941 M. W. N. 709=64 

Vol. XXIX, page 224; Hardy A Co. v. L. W. 217. 
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ittsiiianoe. 


Hiuk. 

When pro¬ 
perty passes 


specify the ahip or line upon which the goods are to be loaded or entitle 
the buyer to give subsequent instructions to the seller in regard to 
shipment. The contract of carriage may be made by the buyer 
himself or it may be made by the seller on the buyer’s behalf, and 
the buyer is liable for the freight and all subsequent charges (l). 
If the contract does require the seller to make the contract 

of carriage or is silent as to who shall make it, the duty of the seller 
is then to give up possession of the goods to the ship upon the terms 
of a reasonable and ordinary bill of lading or other contract of 
carriage. “The seller having paid the charges of shipment gives up 
possession of the goods to the ship upon terms of a reasonable and 
ordinary bill of lading or other contract of carriage. There, his 
contractual liability as seller ceases, and delivery to the buyer is 
complete so far as he is concerned (2),” The goods are then at the 
risk of the buyer, he is responsible for the freight, and subject to 
the seller reserving the right of disposal, the property passes to the 
buyer (3), and even if. as sometimes happens, the goods are not 
specific or ascertained Avhen put on board, as when they form part 
of a large quatity, the price being payable against the bill of lading 
they are still at the risk of the buyer and he has an insurable interest 
in them, and must pay the price on presentment of the bill of lading 
even if the goods have been lost (4). 

It is also the seller’s duty to give such notice to the buyer as 
may enable him to insure the goods during their sea transit (5). It 
has, however, been doubted if section 39 (3) of the Act applies to a 
f.o.h* contract (6). The signed contract of sale normally con¬ 

tains sufficient information to enable the buyer to insure the goods 
under an open policy without any additional notice from the seller of 
actual shipment, and in such circumstances the seller is under no duty 
to give a further notice (7). contracts also frequently con¬ 

tain a clause instructing the seller to effect the insurance as agent for 
the buyer, and add the premium to the price. 

The risk passes to the buyer upon shipment (8) although the 
passing of the property may have been postponed. 

Prima facie the property passes to the buyer upon shipment 
(9) but as in a “c i.f ’’ contract the inference may be rebutted 
and the moment of the passing of the property postponed, 
as for instance, where the seller deals with the bill of lading 


(1) Stock V, lngli9(1884) VI Q. B. D. 564, 
C. A : on appeal^ sub nom Inglis v. 
Stock am), 10 Apr Cas 263. 

(2) Wimble v. Roaenberg, (1913) 3 K. B. 
748. C. A. per Hamilton L. J. See also 
Cunningham Ltd. v, Robert A. Munro 
A Co., Ltd., (1922) 28 Com. Oas. 42, 
46. The seller, therefore, is under 
no obligation to obtain a licence to 
export the goods if auch a lioeuoe be 
necessary, H. 0. Brandt A Co. v. H. 

N. Morris A Co. (1917) 2 R. B. 784, 

O. A. 

(3) Brownev. Hare (1858) 3 H. AN. 484, 
4H. AN.822;117R. R.8n;|l8 R. 
R. 786, Ex. Ob. Alexander v. Oardner 
(1885), Bmg N, C.671, 41 R, R. 661. 
In this case the price was to be paid 
Dy bill at two mQpttjs from the latidinp; 


of the goods, but this was held not 
to be a oondition of payment but 
merely a provision tixiug the time of 
payment, which therefore was two 
months after the goods ought in the 
ordinary course to have arrived ef. 
Fragano v. Long (18261 4 B, A C 219, 
28 U. R. 226. 

(4) Stock V. Inglis (1889) 12 Q. B. D. 664. 
C. A. 

(6) 8, 39 (3) of the Act; See also Wimble 
V. Rosenberg, supra; Northern Steel 
and Hardware Ca v. Bait (John) A 
Co. (1917) 33 T. L. R. 616,0. A. 

(6) See notoe on pages 438 to 440. 

(7) Ibid. 

(8) Stock V. Inglis, .supra. 

(0) Ibid ; Browim v, Hsre (1869) 4 H. A 
% 822, 
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in such a mariner as to show that he did not intend to appropriate 
goods to the contract, or that he has reserved a right of disposal until 
performance of the contract terms of payment, whether they be pay¬ 
ment in cash or by acceptance of a bill of exchange (1). 

Although, if nothing is said, payment is due upon delivery of the 
goods by the seller to the ship (2); in ordinary practice the 
contract contains special terms for payment analogous to those com¬ 
mon in c ii. contracts, and paymentis frequently made by “cash against 
documents’ or by the acceptance by the buyer’s agent at the port of 
loading of a bill of exchange against tender of the bill of lading. Where 
special terms of this kind are made with respect to payment, the effect 
is often an agreement that the property shall not pass upon shipment 
but only upon performance by the buyer of some other condition, 
such as acceptance of the bill of exchange tendered with the bill of 
lading 13). 

The delivery contemplated by an “/’.o.ft.” contract is delivery Shipment, 
on board ship. The buyer is not entitled to demand delivery in any 
other manner than on board ship (4), and conversely if the buyer fails 
to name a ship, the seller’s only remedy is to sue for damages for 
breach of contract; he cannot sue for the price (5). Or in other 
words, the condition that the goods should be put on board is a condi¬ 
tion which operates in favour of both parties and cannot be waived 
bv either as if it were a condition inserted for his benefit only. If a 
part is named, the same rule applies (6). 

Where the ship on which delivery is to be made by the seller is 
not expressly specified in the contract, it is the duty of the buyer to 
name an effective ship (7) in time for the seller to ship the goods f.e., 
to bring the goods alongside and perform the shipper’s part of the 
operations of loading, so as to enable the buyer to receive them within 
the contract time (8) where as is usual, the property does not pass until 
the goods are loaded even although bis inability to load was caused 
by the buyer’s failure to name an effective ship (9). In such a case 
his remedy is in damages. 

The price quoted in an“ f,o,hy contract covers all expenses up 
to and including delivery on board the named ship. Thereafter all 
further expenses fall upon the buyer. These expenses include freight, 
the cost of export duties and of import duties and of obtaining, where 
necessary, a licence to export (10). 

The buyer is not, in the absence of a special tern or usage, Riglit of reje* 
under any duty to inspect thf3 goods before shipment, and there is no 

(1) See Halwbury, Laws of England, 2ud Brandt* Co. v. Moms (1917) 2 K. 

Bdn. Vol. XXIX, p. 226. B. 784, C. A. 

(2) See Sec. 82 of the Act. (8) Cunningham 7. Munro & Co. Ltd. 

(3) Boo Halsbury, Laws of England. 2nd (1922) 28 Com. cas. 42, at p.46. 

Edn., Tol. XXIX, p. 226. (9) Colley v. Overseas Exporters (1921) 

(4) Wackorbarth v. Masson (1812) 8 8 K. B. 302. Where the contract 

Camp. 270: Maine Spinning Co. v. expresily or by implication through 

Sutcliffe * Co. (1917) 23 Com. Cas. tlio existence of a trade usage aotho* 

216. rises the seller t*o deliver to the ship’s, 

(6) Colley v. Overseas Exporters (1921) agent on laud in exchange for a 
3 K. B. 808. See also notes under ‘ received for shipment” bill of lading, 

S. 66. the above rules will apply mutatis 

(6) Dayton Brice * Co. v. Bohomotollah mutandis. 

A. 1. 1926 Oal. 609=86 I. 0.671. (10) Halsbury, Laws of England, 2nd Edn., 

(7) InglisV. Stock (1886); 10 App. oaa 26% Vol. XXIX, p, 227. 
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general Isiwr that the place oi shipment is the place of inspection (l), 
although the buyer is entitled to reject even before shipment if he 
inspects the goods then and finds them not up to contract 12). The 
appropriate place for inepection by the buyer is a question of fact 
depending tipon the circumstances of the case. It is normally the 
place of delivery of the goods in the buyer’s country, but if the goods 
are bought for resale and are of a kind which cannot without injury 
be opened and reclosed, the proper place may be the premises of 
the final buyer (8). 

*‘Ex-ship ’ contracts. 

Under the ordinary '‘Ex-ship” contract the seliej' undertakes to 
cause delivery to be made to the buyer from a ship which has arrived 
at the port of delivery and has reached a place therein which is 
usual for delivery of goods of the kind in question. The seller 1i<as 
to pay the freight or otherwise to release the shipowner’s hen and to 
furnish the buyer with an effectual direction to the shiji to deliver. 
Till this is done the buyer is not bound to pay for the goods. Neither 
the risk nor the property passes to the buyer until the goods are over 
the ship’s sail at the port of delivery. Otherwise this form of cont¬ 
ract does not ditfer in its incidents from an ordinary inland contract 
of sale of goods providing for a particular place of delivery (4). 

Ill Yangts^e Insurance Asmciation, Ltd. v. Lukmanjee (5), the 
contract was for the sale of “200 tons of Indian first class teak 
squares at Rs. nri per ton ex-ship. Shipment November --December 
at the rate of 100 tons monthly. Payment cash against doc.uments.” 
144 logs out of a parcel of 882 .shipped on Imard at ('olombn consti¬ 
tuted the first instalment of this contract but after being discharged 
over the side of the ship, were lost in a gale. It was common ground 
that at that time they had been paid for and were the iiroperty of 
the buyers. 

The selleis had insured. The whole parcel of 382 jiieces “a.s 
well as in his or their own name as for and in tlie name or names of 
all and every person or pennons to whom the same doth, may or .shall 
appertain in part or in all,” and the pointy covered “all risk of craft 
and, or raft from land'to land.” The buyer claimed the right to sue 
on this policy, and m holding tliat he had no such right the Oourt 
.said — 

“Two suggestions were made in argument: one was that ‘against 
documents ’ means in the language of commerce against a policy of 
insurance and sundry other documents; the other, that an obligation 
binding the seller.s to insure on the buyer’.s behalf, might be inferred 
because the effect of the contract was to require payment not merely 
against goods delivered ex-ship in a state corresponding to the cont¬ 
ract description but also against documents representing the goods, 
even though, through sea perils, they w'ere no longer in a state 
corresponding to the contract description. 

(1) BoksCo. V. Rayner &{Co. (1921), Van den Hark v. Martens, (1920), 1 

37 T L.K. 800, C.A. K,B. 850; Molhng A Co. v. Dean & 

(2) Canmngbam Ltd. v. Munro & Co. Son, Ltd. (1901), 18 T.L R. 217. 

Ltd, (1922) 28 Com. Oaa. 42. (4) Halabury, Laws of England, 2i»d likln., 

(8) Haunt v. Belcher and Gibbonn, Lt.d. Vol. XXIX, p. 228. 

(1920), 26 Com. Oas. m ; (5) (1918) A.C. 685,. P.O. 
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“The first point fails because there is no^ evidence to show that 
the word “documents” in such a connection includes a policy of 
insurance. A contract of sale, at a price and i , is so well niider- 
stood that no provif is needed that one of ihe documents which it 
contemplates is a policy. Jt may be that, detached from any (context, 
the mere expres.sion ‘sluppiiijr documents’ would sn^j^est that one of 
them is a policy. When, however, the expression is found in a cont- 
ract, and there is uotlun^z but the lan^uaj^e of the contract to deter¬ 
mine its meaning, it musi be <ioimti ued as meaning such doenmeuts 
as are approju’iate to the contiact. In the case of sale “ex-ship” the 
seller has to cause delivery to be made to the buyer from a siiip 
which has arrived at the port of delivery of goods of the kind in 
question. The sellei has tlierefoiw to ])ay the freight, or otherwise 
to release the shii»o\\ner’s lien ami to furni.sh the buyer witli an 
effectual direction to the ship to delivei*. Till this is done the buyer 
IS not bound to pay for the goods. Till this is done be may have an 
insuiahle interest in profits, but none that can correctly be described 
as an interest upon goods, noi any interest which the seller, as seller, 
is hound to insure for Imn. If the seller insures, he does so for his 
own purposes and of his own motion. 

“Again, tlie mere documents do not take the place of the gi>ofls 
under such a contract They arc not the subject matter of j:lie sale. 
If an endorsed bill of lading is delivered to the buyer, it is given 
as a delivery order and not with any intention of making him a 
party liable upon it. or ol vesting him vjth the ]moperty in the 
goods by till? mere delivery of tlie document. As tlie goods are not 
at (he buyer’s risk during tlH‘ vovage, there is nothing from which 
to inter an obligation on the seller, ami thei’efore an intention on lus 
part, to effect an insurance on the huver’s behalf. 

“It was said that 'cash against documents,’ tirst of all implied 
some document other than a delivery order because of the use of 
the iilnral, and secondly, must ha\o ndereiice to the risks of the 
voyage so as to make the ca>nlra<'t analogous to a r. f. and i. sale 
since if ‘documents’ onh meant ‘delivery’of the goods, this would 
be implied by la^v. The answer seems to be, on the tirst point, that 
the jilural ’documents’ would be satisfied either by iwo dedivery 
order.s, one for each shipment, or by two documents, a delivery order 
and a receipt for the freight, in the (unse of each shipment. On the 
second point there is nothing sm prising if smdi a contract is found to 
express something which the law would imply, ami certainly there 
is nothing in it to compel a (’ourt to give simple and well-known 
words a meaning wliicdi does not belong to them, and which does 
belong to other wmrds or letters equally well-known though not so 
simple. In truth, however, 'cu.sli against documents does carry the 
matter beyonil 'cash on delivery’, that is, <]elivery of the goods, for it 
imports a convenient mercantile way of eff'ecting the same object 
without the inconvenience of a payment at or coiitomporaneous with 
the dis(‘harge overside. Jt was admitted that payment could not be 
demanded, even ‘aguinst documents’ till the ship had arrived with the 
goods. The provision enables payment to be made in a counting-house, 
and in the ordinary course of busine.ss, without reference to the pre¬ 
cise stage wliicdi the process of tumbling the logs into the water 
may happen to have reached.” 
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APPENDIX 1 

Provisioiia of the English Statutes relating (o contracts of sale for 
£ lO and upwards. 

The Statute of Frauds (29 Car, 2, c 8). 

Sec. 17.—“And from and after the said four and twentieth day 
of June (1677) no contract for the sale ot any goods, wares and 
merchandises, for the price of ten pounds sterling or upwards, shall 
be allowed to be good, except the buyer shall accept part of the goods 
sold, and actually receive the same, or give something in earnest to 
bind the bargain, or in part payment, or that some note or memo¬ 
randum in writing of the said bargain be made and signed by the 
parties to be charged by such contract, oi their agents thereunto 
lawfully authorized.’’ 

The Statute of Frauds Amendment Act, 1828, (9, Geo. 4, c. 14) 
commonly called Lord Tenderden’s Act. 

Sec. 7. —“Be it enacted, that the said enactment (a)sha]l extend 
to all contracts for the sale of goods of the valne of ten pounds sterling 
and upwards’ not withstanding the goods may be intended to be 
delivered at some future time, or may not at the time of such cont¬ 
ract be actually made, procured, or provided or fit or ready for deli¬ 
very, or some act may be requisite for the making or completing 
thereof or rendering the same fit for delivery.” 

The Sale of Goods Act, 1898, (56 and 57 Vic. 0. 71), {h) Sec. 4;— 

(1) A contract for the sale of any goods of the value of ten 
pounds or upwards shall not be enforceable by actum unless the 
buyer shall accept part of the goods sold, and actually receive the 
same, or give something in earnest to bind the contract, or in part 
payment, or unless some note or memorandum m writing of the 
contract he made and signed by the party to be charged or his 
agent in that behalf. 

(2) The provisions ef this section apply to every such contract, 
notwithstanding that the goods may he intended to be delivered at 
some future time, or may not at the time of such contract be actually 
made, procured, or provided, or fit or ready for delivery or some act 
may be requisite for the making or completing thereof, or rendering 
the same fit for delivery. 

(8) There is an acceptance of goods wilhiu the meaning of this 
section when the buyer does any act in relation to the goods which 
recognises a pre-existing contract of sale whether there be an 
acceptance in performance of the contract or not. 

(4) The provisions of this section do not apply to Scotland. 
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About 

effect of the use of, in stipulations 
as to quantity in a contract of sale 
of goods, 847, 349. 
by instalmentH, 359. 

Acceptance 

duty of buyer for, of goods, 318. 
when delivery by instalments, 
351, 352 

in formation of contract 

by post or telegraph. 118. 
contract must originate in offer to 
buy or sell and, 113, 115 
must be communicated, 117. 

when communication complete, 

120 . 

o( documents under a c.i.f. con- 
tiact, buyer’s right of rejection, 
573, 577. 

of goods by buyer, 
acts constituting, 373. 
breach of warranty after, effect of, 
473. 

express, 374. 

imidie<l by retention of goods, 
37(). 

implied from the acts or conduct 
of the buyer, 374 
incoiisjHtent with ownership of 
seller, 373. 374. 
re-sale by buyer, 375, 373. 
may imply waiver of condition 
precedent 174 
on passing of property, 381. 
right of inspection 222, 338, 369. 
of part of goods, effect of, 169, 170 
375. 

of repudiation of contract, no obli¬ 
gation, 487. 

payment of price in c.i.f. contract 
by, of bill of exchange, 572. 
revocation of, of offer to buy or sell, 
120 . 

under Statute of Frauds, 382. 

Accretions 

to goods sold, go with property, 287 


Action 

for damages for breach of agree¬ 
ment to pay by bill, 449, 450. 
for breach of contract of sale, 448- 
470. 

for breach of warranty, 175-179, 
472-483. 

interpleader, carrier’s right of in, 
424. 

Actionable claims 

excluded from definition or‘goods,” 
13, 34, 39. 
meaning of, 39 

Adopting the Transaction 

meaning of a(‘ts, 233. 
passing of property on buyer’s, in a 
sale on approval or ‘ on sale or re¬ 
turn”, 231. 

Affirmation. 

made at the time of, or during 
negotiations for sale, effect of, 137, 

After-acquired Goods. 

sale of, rights of the buyer in, 126, 
129. 

see also ‘Future Roods.’ 

Agency. 

distinguished from sale, 91. 

Agent 

auctioneer as an, 511, 512. 
buy er wh en an, 91, 92. 
carrier as, of the buyer, 361, 362, 
363, 365. 

master of a ship, whether, 410, 
418. 

seller as, lien of, 392, 396. 
right of seller’s, of stoppage in tra¬ 
nsit, 386, 388,389. ^ 

See also under ‘Stoppage in 
Transit’. 

Agreement 

as to cost of delivery, interpreta¬ 
tion of, 342 

as to delivery and payment of goods, 
321. 

conditional, to buy, distinguished 
from option to buy. 90, 
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express, 140. 

in restraint of trade, void. 70 
of hire-pnrohase, distinguishetl from 
sale, 87. 

'emains executory until precedent 
condition fulfilled, 247. 
special, relating to delivery of 
wrong quantity, 344, 349 
to accept delivery by instalments 
may be expres.s or implied, 353. 

Agreement of Attornment. 

assent of parties to, 
of bailee, 

Agreement to sell 

appropriation of specific goods to. 
249. 

at valuation, 151 

distinguished from sale, 78, 79, 104. 
future products of existing pi()j»ertv, 
128, 130, 132. 
goods not specified, 105. 
goods specifii', 105 
iiicluiled in the term ‘contract of 
sale\ 78. 

not void, if price inadecjuate, 149, 
by underselling, 149. 
passing into sale, 78, 79, 104. 
specific goods, goods perislinig 
before risk pa.ssers to^ Imyer. 
agreement avoided, 141. 
test for determining whether a con¬ 
tract is sale, or, 105. 

Alien enemy 

contract with, 69. 

Antecedent debt 

how far constitutes a valuable con¬ 
sideration, 131. 

Anticipatory breach. 

meaning of, 484, 485. 
measure of damages on, 487, 488. 
no obligation to a(*cept, 487. 
resulting of not accepting, treating 
the contract as subsisting, 489. 

Appropriation of Goods to con¬ 
tract 

acts determining. 249. 
assent to, meaning of, 25^1 
by delivery to carrier or other 
bailee, 247, 255. 
by mistake, 254 

carrier as buyer’s agent to assent 
to, 247, 255. ' 


delivery to carrier for transmission, 
effect of, 247, 256. 
es.sentials of, 249. 
executory agreement converted into 
sale by Hubsmjuont, 248. 
general rule as to, 247, 248 
how effected bv delivery to buyer 
or to earner oii other bailee, 247, 
255, 

how far determined by selection of 
goods, 249. 
meaning of, 249. 
ncce.ssity for assent to, 250. 
payments by instalments, effect of, 
257, 258. 

re.scrvation of right of disposal, 267. 
sale bv <lescnption of unascertained 
or future goods ni a deliverable 
state, property passes on condi¬ 
tional. bv mutual assent,247. 
suit for price bef(ue, 448, 450. 
transfer of ju’operh by, in sale of 
unascertained or future goods, by 
description, 217 
unfinished ships. 257. 

chattels oilier than ships, 259, 
when final, 259. 
when revocable, 259 
with tlie previous asseul of the 
Inner, 251. 

Approval 

goods delivered on, |>assing of pro¬ 
perty in, 261. 

risk of loss and damage in goods 
delivereil on, 204 

Arbitration. 

fixing (ff price by. 151 
valuation distinguished from, 153 
valuation may be included in, 153. 

Arrival 

.sale of goods “to arrive’’ or ' on 
ari'ival,” 96, 160. 

of ship containing goods, 96, 97. 

160 . 

term as to, in a c i I. contract, 572. 

Ascertained Goods. 

meaning of, 234 

specific goods distinguished from, 
234. 

transfer of property in, 230, 231, 
234. 
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Aicertainitient of Price 

basis of, 146. 

'^by the valuation of a third party,!51. 
involving wager, contract of sale 
invalid, 128. 

tliings to be done by seller for 
purpose of, 

in a contract for the sale of 
specific goods in a delivera¬ 
ble state, 248. 

Assent 

of parties to an agreement of at¬ 
tornment, 825, 826. 
of parties to appropriation of goods 
to contract, 247, 248. 
of parties to attornment by bailee, 
310. 

of seller to possession of buyer 
which gives a valid title to a 
subsequent disponee, 809, 811. 
of seller to sub-sale, estojipel, 426, 
427, 428, 

Assignment 
equitable, 188, 184, 135. 
riovatiou distinguished from. 77. 
of bcneficuil interest in future 
goods, 138, 134, 185. 
of lull of lading, transfer of rights 
under, 429. 

of contract of sale, 77. 

Assigns 

included in the term ‘bill of lading’, 

21 , 

Attachment 

and sale in execuition of decree, 
auction-purchaser, hire-pnrrha.se 
agreements, 816. 

Attornment 
agreement of, .325, 326. 
delivery by, 325. 
of bailee, 840. 

of carrier to buyer on reaching 
destination, 417. 

seller’s lien how fur affected by, 
896. 897. 

termination of transit by, 410, 414. 
Auction sales 
bidding at, 609, 610. 

bid accepted subject to owner’s 
sanction, 511. 

bid constitutes offer in a con¬ 
tract, 510. 

retracing of bid, 509, 510. 
right by seller of, 609. 


damping, 517. 
different kinds of, 510. 
each lot a separate contract, 609. 
610. 

intending bidder whether has any 
right of action when, withdrawn, 
611. 

knock outs, whether illegal, 516. 
may be notified to be subject to a 
reserved or upset-price, 509. 
notification of, 516. 
remedy of the buyer if seller bids 
improperly, 509, 615. 
right to reserve a bid by or on 
behalf of seller, 509, 514. 
when complete, 510. 
when property transferred, 517. 
withdrawal of bid accepted subject 
to owner’s sanction, 511. 
voidable if seller makes use of 
pretended bidding to raise the 
price, 509. 

Auctioneer 
authority of, 611. 
liabilities of, 512, 518. 
rights of, 512. 

Auction Purchaser 
attachment and sale in execution 
of decree, rights of, if property 
subsequently recovered by true 
owner, 317. 

Authority to contract. 

distingusihed from capacity to con¬ 
tract, 50. 

Available market. 

meaning of, 456. 

where no, measure of damages, 458. 

Average Instalment. 

meaning of, 354. 

Bailee 

appropriation by delivery to buyer’s, 
247, 255. 

attornment to buyer by, 410 417. 

assent of parties to, 417. 
buyer of goods ‘on approval’ is a, 
262. 

delivery of goods to, effect of, 247, 
265. 

duration of transit when goods are 
in the possession of, 409. 411. 
liability of either party as, for risk 
in goods, 281, 286. 
meaning of, 287. 

notice of stoppage in transit to, 421* 





responsibility of, when goods not 
duly returned, 26‘i. 
rights and liabilities of either party 
as, 286. 

seller in possession as, of buyer, 
still entitled to exercise lien if 
unpaid, 392, 396. 

Bailment. 

distinguished from sale, 90. 

Bid at Auction, 
reservation of right to, 509, 514. 
seller’s right to, 509, 514. 
withdrawal of, 511. 

Bidding. 

pretended, by seller, effect of, 509. 

Bill of Exchange. 

auctioneer has no iipplied authority 
to take, in payment of price, 512. 
payment by acceptance of, in c i 1 ' 

contract, 572. i 

payment by, action in default of. I 

450. ‘ I 

sent to buyer along with bill of 
lading but not honoured, property 
does not pass, 267, 276. 

Bill of Lading. 

a symbol of the goods it represents, 

^ 272. 

‘’assigns” inclusion of terms in, 24, 
25. 

at common law, 25. 
buyer bound to return, if bill of 
exchange not honoured, 267. i 
date of, a condition precedent, 160, 
163. 

defeat of unpaid seller’s right of 
lien Or stoppage by transfer of, 426, 
429. ‘ I 

delivery of goods under, 267, 272. 
on board ship under, distin¬ 
guished from delivery to com¬ 
mon carriers, 27.3. 

distingusihed from other documents 
of title for purposes of delivery,341. 
goods deliverable to the order of 
seller or his agent by, seller prima 
facie deemed to reserve right of 
disposal, 267, 272. 
how far indication of transfer of 
property in goods, 267, 276. 
in c. i. f. contract, 567, 568, 
.^included in ‘document of title to 
goods’, 24, 272. 
llfieaning of, 24, 276. 


not necessarily a symbol ol the rigkl 
of property, 272. 
pledgee of, 26. 

seller taking, to his own order, 
reservation of right of disposal, 
272, 273. 

terms of, prevail over those of 
invoice, 272, 273. 

theft or unauthorised transfer of, 25, 
26. 

transfer of, for particular purpose, 

429, 430. 

transfer of property under, 24, 25, 

430. 

wongfully retained by buyer when 
bill of exchange not honoured, pro¬ 
perty in goods does not pass, 267. 

Bills of L^ing Act, 1856 26, 

565. 

rights and liabilities of consignee 
under, 26, 565, 567 

Bonds. 

not properly stamped, recovery of 
money paid for, 500 

Breach. 

anticipatory, 484. 

effect of, which amounts to repudia¬ 
tion, 360. 

grounds for, of contract, 491. 
in respect of one instalment, dis¬ 
charges contract with respect to 
that instalment, 361. 
mev\snre of damages for, of contract, 
453. 

of condition, compulsory treatment 
of, as breach of warranty, 175. 
of contract, suits for,See under‘Suits 
for breach of contract’, 
of part of contract, when amounts to 
repudiation of contract, 356. 

Breach of warranty. 

buyer complaining of, must act re¬ 
asonably by way of mitigating 
the effects of breach, 48l. 
measure of damages for, 475. 

effect of purchase bysuh-buy®?, 
480. 

goods not answering te descrip¬ 
tion, 478. 
of fitness, 479. 
of quality, 475. 
other warrant!es^ 477. 
remedies for, 472. 

‘treated as a breach of weirranty,’ 







meanitog of, 177. 

Buyer 

acceptance by,what amounte to,373. 
assent to appropriation by, 247, 250, 
254. 

bound to accept and pay for each 
inetaJment provided for by contract, 
363 

breach of condition by seller, re¬ 
medy of, 169. 

breach of warranty by seller, reme¬ 
dy of, 4*75. 
definition of, 12, 16. 
disposition of goods by, in possess¬ 
ion after sale, transfer of title. 308, 
31L 

duties of, in c.i.f. contract, 572. 
duty of, to accept and pay for 
goods according to contract, 318. 
to apply for delivery of goods. 
331. 

expenses of, where goods rejected 
by distant sub-buyer, 483. 
in possession after sale, disposition 
by, different cases, 309, 311. 
insolvency of, does not perse ope¬ 
rate as a rescission of contract, 
4.35. 

liability of, for neglecting or re¬ 
fusing delivery of goods, 384. 
must be ready and willing to pay 
price in exchange for posHes.sion 
of goods, 319. 

no right to call for delivery )>> 
instalment in absence of agree¬ 
ment to contrary, 351,352. 
not bound to return rejected goods, 
383. 

remedies of, in case of wrongful 
non-delivery, 464, 465. 

remedy of, for earnest] money or 
Virice already paid, 141. 
right of, of examining good.s, 368. 
before acceptance, B69. 
of rejection of goods in c.i.f. 
contract, 576. 
in f.o.b, contract, 579. 
wrongfully neglecting or refusing 
to pay, suit for price by seller, 
448, 449. 

Calcutta Market 
meaning of “ready goods” in, 128. 
Capacity of Parties 
to contract, 49. 


distinguished from authority 
to contract, 60. 
lunaticvS, 51. 
minors, 50. 

persons of unsound mind, 52. 

Cargo 

meaning of, 349. 

Carriage by sea 

contracts involving, 361,366,566. 
c.i.f. contracts, 566. 
f.o.b. contracts, 577. 
insurance of goods during, 361, 
366. 

seller’s duty in, 361, 365. 
transfer of property in goods consi¬ 
gned for, 267, 272, 273. 

Carrier 

as agent of buyer, 247, 255, 361 
to receive and deliver but not 
to accept or approve, 361 
assent to appropriation of goods to 
contract by, 255, 256. 
attornment of, to buyer on reaching 
destination, 410, 417. 
common carrier, detinition, 365. 
delivery to, when amounts to deli¬ 
very to buyer, 361, 

when amounts to appropriation, 
247, 255, 256. 

when terminates seller’s lien, 
396, 397, 401. 

duty of, on receipt of notice of 
stoppage in transit, 421. 424 
effect of delivery to, 861. 362, 
liabilities of, 365. 
lien for freight of, 424. 
loss or damage to goods in custody 
of. 361,366. 

seller’s duty on delivering goods to 
a, 361, 363. 

stoppage in transit of goods in 
possession of, 406, 407, 409. 
wrongful refusal to deliver goods 
by, transit ended, 410, 419. 

Caveat Emptor 

application of the principle of, 200. 
exceptions to it at common law, 
201 . 

under the Act, 202, 

Charges 

auctioneer’s lien on goods for, and 
expenses, 512. 

for care and custody of goods, buyer 
when liable for, 384, 





for freight, insurance and wharfage 
in c. i. f. contract, 574. 
for re-delivery of goods stopped in 
transit to be borne by the seller, 
421, 424. 

warranty of freedom of any charge 
m a contract of sale, 180,185. 

Clearance 

by a certain time, stipulation as to, 
160. 

Club 

property, no sale of, to the members, 
80. 

rights of members in, 80. 

C. I. F. Contract 

incidents of, 566-577. 
saving of, from the operation of S. 7 
of the Act, 140. 

Combinations 
of trade, how far valid, 75. 
Commission agents 
abroad, relationship of principal and 
agent, 93. 

Complaint 

regarding goods must be made 
within time limit, 382. 

Compensation 

award of. in action of detinue, 107. 
in quasi contract of sale, J07, 
under Specific Relief Act, 1877, 
108, 470. 

Concurrent conditions 

depending on a condition precedent, 
322, 

evidence of readiness and willing¬ 
ness to perform, 320. 
meaning of, 100. 
payment and delivery are, 319. 

Conditions 

classification of, 95. 
contingent 95, 96. 
express, 95, 168. 
implied, 95,168. 
precedent concurrent and sub¬ 
sequent, 100. 
promissory, 95, 98. 
definition of, in a contract of sale, 
103,. 

effect of breach of, 169,170. 

(jompulsory treatment of a bre- 
each of, as breach of warranty, 169, 
175, 178. 

implied, as to right to sell, 181. See 
also under ‘Implied conditions’. 


impossibility of fulfilment of, 169 
179. 

representations distinguished from. 
167. 

stipulation may be a, thongh called 
a warranty, 167, 168, 
waiver of,or to treat it as warranty, 
169, 170. 

voluntary, 170. 

warranties distingnislied from, 163. 
167. 

Conduct. 

contracts implied from. 121. 
Confirmed Credit. 

banker’s in c i.f, contract, 573. 
given by buyer’s banker, effect of, 
450. 

Conflict of Laws. 

general principles relating to, 7, 
561-565. 

Consent of the Owner. 

mercantile agent in possc.ssion of 
goods with, transfer of title, 287, 
295 

obtained by fraud, effei^t on trans¬ 
fer of title. 298, 299. 
Consideration, 
antecedent debt. 431. 
failure of, when entitles the buyer 
to claim refund of price, 499. 
in severable contracts, 352, 355. 
partial failure of, 500. 

Construction. 

of contract, 67. 
of the Act, 4. 

Constructive delivery. 

how effected, 325. 
meaning of, 18. 

Contingent conditions. 

contract depending upon, failure of, 
129. 

in sale of goods “to arrive” or “on 
arrival’’, 130. 

Contract. 

anticipatory breach of, damagesfor, 
487, 488. 

by a person incompetent to contr¬ 
act, 

lunatics, 51, 57. 
minors, 50. 

persons of unsound mind, 52. 
by corporations, 122. i 

capacity of parties to, 49. i 
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distinguished from authority, 

50. 

completed. 58, 
conditional, 78, 94. 
conditions of, 77. 
construction of, 67. 
c.i.f., 566-577. 

depending upon contingent condi¬ 
tions, V29. 
executory, 79. 
ex-ship, 580, 581. 
f.o.b., 577-580. 

formalities required for making a, 

no, 111. 

formation of, 78, 110, 111. 
illegal, 58, 59. 

forbidden by law, 61. 
fraudulent, 58. 
immoral, 58, 59 
in restraint of trade, 70 
involving or implying injury to 
the person or property of an¬ 
other, 58, 

of such a nature thal if permit¬ 
ted, would defeat the iirovi- 
sions of any law, 58. 

Opposed to public policy, 58 
smuggling, infringement of re¬ 
venue laws, 67. 
implied from conduct, 121. 

other cases indicating, 76 
partly written and partly printed, 
12B! 

performance of. 318. 
under seal, 122. 
wagering contracts, 63. 
with foreign enemies, 69 
written, 123 
Contract Act. 

applicability of, in matters relating 
to sale of goods, extent of, 48. 
Contract of sale of goods, 
absolute, 79. 
assignment of, 77. 
by ‘bought and sold notes’, 124 
by written deeds, 126. 
contract to make and deliver .set of 
false teeth if a, 94. 
distinguished from contract for work 
and labour, 83, 

delivery of goods in payment 

’ of debt, 535. 

* •h>pothecation of goods. 103. 
mortgage of goods, 102, 


pledge, 103. 
pretended sale, 104. 
other contracts, 81. 
barter or exchange, 81. 
essentials of, 80. 

includes sale and agreement to sell, 
78. 

meaning of, 78 

mortgage in tlie from of a sale with 
a condition of rc-sale, 102, 
originates in offer and acceptance, 
113. 

.subject matter of, 12(>. 

existing goods, 126, 127. 
future goods, 126, 127. 
ready goods, 126, 127, 
terms of, duty of seller to deliver 
and of buyer to accept according 
to, 318. 

wagering, meaning of, 63. 
with foreign enemies. 69. 

Conversion 

buyer’s right to sue for, 101, 465. 
liability of buyer for, 276. 

Co-owners. 

contract oi sale between. 80 

Corporation. 

contracts by or with. 122. 

Costs. 

as fiart of damages, 481. 
interpretation of agreement ^5 as to, 
oi delivery, 342. 

Course of Dealing 

meaning of, 505. 
price fixed by, 147. 

Credit 

sales on. 319, 322. 
unpaid seller’s lien how affec¬ 
ted by sale on, 392. 394. 

Currency 

not imdtided in goods, 39. 

Custom 

effect of, on the legal ipcidents 
of a contract, 502, 506. 

See also under “Trade 
Usages”, 

Custom Duties 

effect of, on price, 140. 

Damages 

for breach of warranty, 472. 

buyer must act reasonably as 
to, 481. 

measure of, 475. 
for delay in delivery, 464, 468, 
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for non-acceptance of goods, 468, 

454. 

measure of, 455. 
date for ascertaining of, 458. 
for non-delivery, 464. 
measure of, 465. 
price pre-paid, effect of, 466. 
sub-contracts, effect of, on, 467. 
for repudiation of contract before 
date of delivery, 484, 
measure of, 487. 
where goods to be delivered 
by instalments but no time 
fixed for delivery, 488. , 
general rule as to measure of, 453, 

455, 466. 

with reference to market-price, 
466. 

improper re-sale of goods by seller, 
438, 440. 

in the case of c. i. f. contracts. 577. 
interest by way of, 492. 
measure of on re-sale, 433, 439. 
mitigation of, 463, 481. 
one party wi'ongfully preventing 
valuation, suit for, 151, 156. 
special, 492, 496. 

Dangerous Goods 

sale of, 224. 

“Day Certain' 

meaning of* 451. 

price payable on, buyer wrongfully 
neglecting or refusing to pay, 
effect, 448, 451. 

Days 

how counted, 337, 

Debt 

contract to deliver goods in payment 
of, distinguished from contract of 
sale of goods, 335. 

Definitions 
bill’of Imling, 24, 272. 
buyer, 12. 1.7. 

conditiorib and warranties. 163. 
delivery, 12, 16. 
delivery order, 28. 

“deliverable state of goods,” 12, 20. 

dock-warrant, 27. 

document of title to goods, 12, 20. 

fault, 13, 33. 

future goods. 13, 33. 

goods, 13, 34. 

insolvent, 13, 41. 

Jlercantile agent, 13, 42. 


other expressions used but not de- 
fiined in the Act, 13, 48. 
price, 13, 44. 
property, 13, 44. 
quality of goods, 33, 45. 
seller, 13, 15. 
specific goods, 13, 46. 
ware-house-keeper’s certificate, 27. 
wharfinger’s oertilicate. 27. 

Delay. 

in delivery, measure of damage for, 
464, 468. 

in resale by seller, speculation, 462. 
risk on, 286. 

Deliverable State. 

cost of putting the goods in, 341. 
expenses of putting goods into, 333, 
341. 

goods in, definition. 12, 20. 
specific goods in, meaning of, 238. 
seller to do something in order 
to ascertain price, 
property when passes, 243. 
specific goods to be put into, pro¬ 
perty when passes, 239. 
unconditional sale of specific goods 
in a, transfer of property in, 235. 
unascertained or furure goods in, 
property when passes, 247. 
Delivery of Goods, 
as required, 338. 

at seller’s option, implied condition 
in, 323. 

concurrent condition with payment 
of price, 319. 
definition of, 12, 16. 
delayed by fault of either party, 
goods at the risk of party in fault, 
281, 282. 

dainand or tender of, must be at a 
reasonalde hour. 383, 341. 

what is reasonable time, 33'b 
336. 

duty of seller as to, 318. 

effect of, on transfer of possession,10. 

ex-ship, 336. 

how made, 323. 

in exces.s of contract quantity, 346. 
in exchange for payment or secu¬ 
rity, 276. 

in part, effect of, 329. 
in possession of third person, at¬ 
tornment of bailee necessary, 333* 
1 in sea transit, 336, 
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liability of buyer for neglecting or 
refueiug, 384» 
mixed, 347. 
madee of, 18, 324. 
actual, 18, 324. 
by attornmeni, 325, 
by instalments, S25. 
constructive, 18, 325. 

^ symbolic, 18, 324. 
of inferior quality, 348. 
of wrong quantity, 344. 
on demand, 389. 
on request, 338. 
place of, 833, 334. 
provision in the Act as to, subject 
to trade usage or special agree¬ 
ment, 349. 
rules as to, 333. 
short, 345. 

special agreement regarding, 344, 
349. 

to buyer on approval or ‘on .sale or 
return’ or other similar terms, 
passing of property, 261. 
to buyer or carrier or other bailee, 
when amounts to appropriation of 
goods to contract, 247, 255. 
temporary suspension of, in deli¬ 
very by instalments, 361. 
to carrier or wharfinger, effec'.t of, 
361. 

trade usage regarding, 344 , 349. 
under entire contract, 352. 
under instalment c()ntract. 399. 
where amount of instalment not 
specified, 354. 

Delivery Chit — (Sukkur Pass 
Godown delivery terms con¬ 
tract) 28, 433. 

Delivery order 

meaning of, 28. 

Deposit 

forfeiture of, law relating to, 125, 
439. 

DftScripUail--See under ‘Sale by 
Description’. 

Desllnatioii 

meaning of, 413. 

Dtilnictioii ol Goods 

after agreement to sell, effect of, 
141. 

before contract, effect of, 137. 
effect of knowledge of, 138, 
partial, effect of, 139, 


Deterioration 

risk of, when delivery at distant 
place. 367. 

Determination 

of goods contracted for, 350. 

Detinue 

award of compensation in, 107. 
satisfied judgment in, 107. 

Disposal of Goods 

by a mercantile agent acting for the 
seller or the buyer, 317. 
by buyer in possession after sale, 
transfer of title, ,809, 311. 
agreement to buy, 313. 
hire-purchase agreement, 313. 
by seller in possession after sale, 
transfer of title. 308, 310. 

amounting to spller’.s lien, 275. 
when seller prima facie 
deemed to have, 267, 269. 
shipment without reservation of 
right of, 273. 

Distrainer 

whether can buy goods distrained, 
80 .^ 

Divisible contract 

delivery by stated instalment when 
constitutes, 353. 

Divisible Promises 
what degree of failure of perfor¬ 
mance discharges the contract, 
177. 

Dock Warrant 

included in “document of title to 
goods”, 12, 27. 

Documents of Title to Goods 

bill of lading, 24, 341. 
cash receipts, 32. 
conditions to be fulfilled by a, 22. 
definition of, 12, 20. 
delivery by transfer of, 333, 341. 
delivery chit, 28, 438. 
delivery order, 40. 
dock warrant, 27. 
mate’s receipt, 31. 
others, 32. 
railway receipt, 29. 
tender of, under c. i. f. contract, 
570. 

transfer of, effect of, on seller’s 
rights, 426. 

unpaid seller’s right when defeated 
by transfer of, 426, 429. 

Duration of Transit, 409-481. 
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Duly. 

of buyer to accept and pay for the 
goodH according to contract, 318. 
of seller to deliver goods according 
to contract, 318. 

Earnest Money 

buyer’s remedy for already paid,141. 
defined, 124. 

Deposit as, 125. 

distinguished from part payment or 
de]»osit, 124, 125. 
failure of sale, effect on, 125. 
forfeiture of, 125. 
recovery of, 125. 

whether property in goods passes 
on payment of, 124. 

Election 

appropriation of goods by. 247, 249. 
buyer’s in contract of ‘sale or 
return’, 261, 262. 

buyer’s right of, to treat breach of 
condition as breach of warranty. 
16.9. 

of remedy on repudiation of contract 
before due date, 484. 

Enemy 

contracts with, whether legal, 69. 

English Liw 

how far heljiful in interpreting the 
law of sale of goods in India, 6. 

Entire Contract 

contract stdl, where delivery by 
instalments, 352. 

Equitable Assignment 

of beneficial interest in future 
goods, 1H4, 135. 

Equitable Rights 

Act not coiM'erned with, 472. 

Estoppel 

application of principle of, in 
transfer ©f title in sale by person 
not the owner, 293. 
by assent of seller to sub-sale. 427, 
428, 

by atfornrnent, 340. 
of unpaid seller’s lien on right of 
stoppage by seller’s conduct, 428. 
sale by, 109, 

Evidence 

contracts in writing, rules of Indian 
Evidence Act as to, 102. 
of readiness and willingness to per¬ 
form concurrent conditions, 320. 
of trade usage, J98. 


Examination 

buyer’s right of, of goods before 
acceptance, 568. 369. 
effect of, on liability for defects 
199. 

seller must give buyer opportunity 
of, of goods, 371. 
time and place of, 872. 

Excess of contract quantity 

delivery of goodvS in, 844, 346. 

Exchange 

distinguished from sale, 81. 
rate of, effect of in suit for price, 
453,501. 

Excise duties 

effect of charge of, on price, 149, 
518. ^ 

Exclusion 

of implied terms and conditions, 502. 

Executed and Executory Contract 
of sale 

difference between, 79. 

Execution of Decree 
attachment and sale in, 3Hi. 
Existing goods, 
contract for sale of, 126, 
future products of, and property, 
1.31, 132, 133. 

Expenses 

of care and custody where buyer 
wrongfully refuses or neglects to 
take delivery, 385. 
of delivery, by whom to be borne, 
333, 341.' 

of delivery, interpretation of agree¬ 
ments as to, .342. 

of putting goods in a deliverable 
state, 333, 341. 

of redeliverv on stoppage in tran¬ 
sit, 421, 425. 
of shipment, 342. 

Express 

agreement negatives implied terms 
and conditions, 502 
condition of warranty, effect, of, on 
those implied, 199, 217. 
warranty or condition does not neg- 
alive an implied warranty or con¬ 
dition unless inconsistent there¬ 
with, 199, 217 
Ex-ship Contracts 
incidents of, 580, 581. 

Failure of consideration 
buyer’s remedy oo, 492. 
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FaiiH 

definition of, 18, 88. 

PitiMss for a purpose, 

implication of condition aa to. in 
sales of articles bearing a patent 
or trade name, 199, 210. 
implied condition as to, 198, 209. 
meaning of, 209. 

F.O.B. CoBtraets 

incidents of, 577-680. 

Foreign Currency 

price payable in, 450. 

Formation of Contract 

by offer to buy or sell goods for a 
price and acceptance of such offer, 
110, 113, 

how effected, 110. 

Fraud 

effect of, on buyer’s right to resell, 
802. 

infant obtaining goods by, 55, 56. 
mercantile agent obtaining consent 
of owner by, 297, 298. 
of buyer, possession obtained by, 
802, 808. 

sub-purchaser’s title to goods, how 
far afiected by buyer’s 802, 807. 

Freedom from charges incum¬ 
brances 

warranty of, 186. 

Freight 

carrier’s lien for, 421, 424. 
increaseil, as special damuges, 496. 
payinejit of, in c.i.f. contracts, 578, 
574. 

ill ex-ship contracts, 579. 
in f.o.b. contracts, 580. 

Future goods 

agreement to sell, 126. 
contract for sale of, 126, 127. 
definition of, 13, 33. 
future products of existing goods, 
132, 133. 

present sale of, 130, 260. 
sale by description of, in a deli¬ 
verable state, property when 
passes, 247. 

sale of, wagering contracts, 128. 
transfer of property in, 260. 

Gbs and Electricity 

doubtful if “goods”, 40. 

Good Faith 

definition of, 300. 


of assignee of bill of lading, 480. 

Goods 

actionable claims are not, 13, 88, 89. 
ascertained, meaning of, 284. 
classification of, 38, 46, 48. 
contingent, 33. 

contracted for, determination of, 
350. 

definition of, 18, 34. 
delivered on approval, passing of 
property in, 261. 

delivered on ‘sale or return,’passing 
of property in, 261. 
documents of title to, 12, 20. 
existing, future product of, 132,133. 
forming portion of a bulk. 227. 
future, definition, 13, 83. 
having a potential existence, sale 
of, 182, 

when property passes, 260. 
in deliverable state, definition, 12, 
20 . 

merchantable (piality of, implied 
condition as to, 199, 212. 
perished, meaning of, 137. 
present sale of future, when pro¬ 
perty passes, 260. 
quality of, defiiiHion, 18, 45. 
rejection of, in c. i. f. contract, 576. 
specific, defimtion, 18, .88, 46, 
to arrive at. contract for the sale 
of, 9(;. 160. 

to be manufactured, 257. 
unascertained, 83. 
whether “goods” 
coal, 88. 

crops, grass and other things 
attached to land, 37. 
decree, 89. 
electricity, 40. 

fixtures and buildings sold as 
materials, 86. 
gas, 40. 
gravel, 88. 
minerals, 38. 
money, 13, 89. 
moveable property, 35. 
sand, 38. 

shares in company, 40, 
ships, 40. 

stocks and shares, 18, 34. 
water, 40. 

things attached to or farming part 
of land ngreed to be severed 
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before sale or under contract of 
sale, 35, 37. 

which can be made merchantable, 
214. 

Hire-Purchase Agreement 

breach of warranty of fitness, 217. 
distinguished from contract of sale, 
87. 

hirer under, may return the goods. 
87, 88. 

attachment and sale in, 316. 

History 

of the Act, 1. 

of legislation of section 27, 288. 

Hour of delivery 

reasonableness of, a question of 
fact, 333, 336. 

Hypothecation 

distinguished from sale, 103 

Identification 

of goods, neces.sary to pass property, 
226. 

Identified Stock 

sale of part of, 140. 

Illegal Contracts —See under ‘Ton- 
tracts.’ 

Implied Condition 

as to being of merchantable quality, 
199,212. 

as to correspondence of goods with 
description, 186, 187. 

effect of examination of hulk 
or sample, 192. 

as to fitess for particular purpose, 
198, 202, 209. 

as to freedom of sample from latent 
defects, 199, 213, 218, 221. 
as to quality or fitness, 193, 202. 
as to title to .sell, 180, 181. 
exclusion of, 502. 
from usage, 199, 216. 
in a contract for sale by sample, 
218, 221. 

not negatived by an express war¬ 
ranty or condition unless incon¬ 
sistent therewith, 199, 217. 
when buyer relying on seller’s skill 
or judgment, 198* 202. 

Implied terms 

exclusion of, by the Act, 502. 

Implied warranty 
as to fitness for particular purpose, 
198. 

as to quality, 198. 


breach of, remedy of buyer, 186. 
not negatived by an express war¬ 
ranty or condition unless incon¬ 
sistent thereAvith, 199, 217. 
of freedom from encumbrances, 180, 
185. 

of quiet possession, 180, 184. 

Impossibility 

of performance of contract, effect 
of, 169, 179. 

Indent 

contract of, 443. 

resale clause in, 543. 
transactions, 93. 

Indian Sale of Goods Act 

chief dUferences between Chapter 
VII of Indian Contract Act, and, 9. 
does not apply to mortgage, 102. 
extent of, 1, 9, 
history of, I. 
not retrospective, 8. 
principles of construction of, 4 
relation of, to general law of cont- 
ract, 48. 

savings under, 519 
scope of, 1, 4. 

Indivisible Contract 

buyer accepting the goods or part 
thereof, breach of condition to be 
treated as a breach of warranty, 
169, 170, 171.^ 

Inferiority in quality 
buyer cannot be (‘oinpelled in the 
absence of a contract to the con¬ 
trary, to accept inferior goods 
with an allowance for HU(‘h in¬ 
feriority, 379. 

Infringement of revenue law 

makes a contract void, 67, 72. 

Insolvency 

of buyer, tloes not per se operate as 
rescission of contract, 435. 

puts an end to his right to 
claim delivery, 392. 
stoppage in transit on buyer’s, 406 
unpaid seller’s lien on buyer’s, 390. 
Insolvent 

amount of, not specified, rule, 354. 
average, 354. 

breach in respect of one, discharges 
contract with respect to that, 
361. 

contract for deliverv of goods by, 
351-361. 
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contract providing for payment of 
each instalment separately, 

buyer bound to accept and pay 
for it, 301, 352. 

contract by, unpaid seller’s lien, 
496. 

delivery by, 

buyers right of rejection, 351. 
• divisible contract, 353. 
entire and severable contracts, 
352. 

no time fixed for delivery, 
measure of damages, 488. 
severable contracts, 355. 
failure to pay for an, effect of, 355 
when does l»reach amount to re¬ 
pudiation of contracts, 356. 
part delivery under, contract, 
unpaid seller’s lien, ,337, 399, 
temporary suspension of deliveries 
by. 3(il. 

Insurance 

of goods during transit by sea, 361, 
365. 

under c.i.f. contract, 569. 
under f.o.b. contract, 578. 

Intention 

ascrtainment of, as to tiansfer of 
propert) in specific or ascertained 
goods, 23o. 
bow to be decided, 99. 
rules as to passing of property m 
Act subject to. 23(), 237, 243, 246 
Intere&t 

by way of damages, 492. 

buyer’s right to recovrr, 495. 
seller’s right to recover, 494. 

Interpleader 

suit of, by carrier or bailee, 424, 
425. 

Interpretation 

of a contract of sale, 126. 

Intel pretation Clause^ 14. 

distinction between ‘include’ and 
'mean’, 15. 

Jangad transaction, 296. 

Joint Owner 

sale by a, transfer of property, 3()1, 
permission of co-owners for, 301. 

Judgment 

satisfied in trover, trespass and 
detinue, 107. 

Jus Disponendi 

reservation of, 267, 269. 


Justification 

of alleged breach of contract, 491. 

Knock out 

whether actionable, 516. 

Land 

things attached to or forming part 
of, whether goods, 35, 37. 

Lstent defects 

distinguished from patent defects, 
213. 

liability of seller for, 199, 212, 2l3, 
218, 222. 

Legal tender 

for payment of price, 1,50. 

Liabilities 

of buyer for neglecting or refusing 
delivery of goods, 384. 
of carriers, 365. 

Legal tender 

for payment of price, 150. 

Lien 

definoil, 393. 

extends only to ])r!ce, 394. 

whether cost of repairs includ¬ 
ed 111 ‘price’, 396. 
for storage charges, 501. 

IS not lost by seller obtaining a 
decree for prices of goods, 401, 
4t)6. 

may be exercised though seller in 
jK)s.seSvSion ol goods as agent or 
bailee for the buyer, 392, 396. 
of unpaid seller until payment or 
tender of the price, 392. 

where buyer becomes insolvent, 
392. 

where goods sold on credit, 
but the term of credit has 
expired, 392. 

where goods sold without any 
stipulation as to credit, 392. 
retention of, by seller on shipment 
of goods, 275. 
termination of, 401. 

on buyer obtaining possession, 
401, 404. 

oil delivery to carrier or other 
bailee, 401, 402. 
when goods sold without any 
stipulation as to credit, 392. 
when is possession of goods as 
bailee for buyer, 392, 396. 
when part delivery made, 397. 



m 




under instalment contracts, 
399, 

when buyer becomes insolvent, 
392, 394. 

where goods sold on credit, 
392, B94. 

under instalment contracts. 396. 
waiver of, 405. 
when exists, 392. 

Law 

conflict of laws, 7. 

English, how far helpful in interpre¬ 
ting the law of sale of goods in 
India, 6. 

object prohibited by, contract void, 
61. 

relating to sale of goods before the 
Act, 1-4. 

Loss of goods 

on whom risk generally falls on,280, 
282,^ 283, 

Lunatic 

capacity to contract, 51,57. 
necessaries supplied to a, liability 
to pay for, 51, 52, 57. 

Manufactured goods 

passing of property in, 257. 

Market 

available, meaning of, 456, 457, 
458. 

ftieasure of damages whore no. 
456, 457, 458 

Market overt 

English law of, not aiiplicable to 
India, 292. 

Market price 

for measure of damages, 456. 
goods not obtainable in market, 
how, to be determined, 456, 457, 
466. 

MarahalUng 

of securities as between unpaid 
seller and sub-pledgee, 426, 433. 

Mate’s receipt 

not a document of title to goods, 
31, 32. 

Measure of damages 

date for ascertaining, 458. 

See under “damages”. 
Mercantile agent 
chief classes of, 43. 
defi^nitimi of, 13, 42. 
disposition by a, acting for the seller 
or the buyer, transfer of title in 


goods, 309,317* 

essentia] conditions for transfer of 
title in goods by a, 295. 
use of the expression m the Act, 
44. 

Merchantable quality 

goods which can be made of, 214. 
implied condition as to, 199, 212. 
examination of goods by buyer, 
199, 212. 

latent defects and patent 
defects, 213, 

on the sale of specific goods, 
216. 

meaning of, 213. 

Minor 

capacity to contract, 50. 
enforcing of a contract by or against 
a, 57, 58. 

false representation by a, as to his 
age, restitution of fraud, 55. 
necessaries supplied to a, liability 
to pay for, 62. 

Misdescription 

effect of, 192. 

Mistake 

appropriation by, 254. 

Mixed goods 

delivery of, effect of, 344, 347. 

Money 

foreign, as a means of barter, 81, 
82. 

not included in “goods”, 39. 
when included in “goods”, 40. 

Month 

meaning of, 162. 

More or less 

meaning of, in a contract of sale, 
350. 

Mortgage 

distinguished from pledge, 520. 
distinguished from sale with a 
condition for re-vsale to original 
seller, 520 

of goods, not within the scope of 
the Act, 102. 

whether a conditional sale, 102. 
Moveable property 
things attached to or forming pari 
of land agreed to be severed before 
sale or under the contract of sale 
are “goods”, 35. 

Necessaries 

contract for, supplied to or for 







persons inoompetefnt to contract, 
62-57. 

what are, 52, 54 
Negf^aUe Iiitituiiietit 

effect of acceptance of, in lieu of 
price on seller’s rights, 886, 387, 
450. 

N0ii**acceptafice 

measure of damages for, 455. 
suit for damages for, 453, 454. 

Non-delivery 

measure of damages for, 465. 
suit for damages for, 464. 
when buyer can claim specific 
delivery in suits (or, 470. 

Notice 

burden of, proof of, 308. 
of rejection of goods, 383. 384. 
of stoppage in transit, 421, 424. 

effect of, 421, 424. 
to principal of stoppage in transit, 
423. 

Offence 

buyer’s title in sale of goods acqui¬ 
red by, 303, ,307. 

Offer to buy or sell 
acceptance of. J16. 
and acceptance necessary for con¬ 
tract of sale, 113. 
by tender, 113. 

every contract must originate with 
an. 113. 

general, meaning of, 113. 
must be communicated, 114. 

when communication complete. 

120 . 

revocation of, l2o. 
when lapses, 119. 

Option 

to buy, distinguisbed from a con¬ 
ditional agreement to buy. 9o 
to buy or sell, not a contract of sale, 
16, 16, 90. 

Ostensible owner 

sale by, when passes good title to 
the buyer, 287, 292. 

Ostensible sale 

not governed by the Act, 520. 

Part 

delivery of goods, whether delivery 
of the whole, 329-331, 397-40!. 
of a specific whole, sale of, 144, 
145. 

effect of, delivery, an Unpaid seller’s 


right of lien, 397. 

an unpaid seller’s right of stop¬ 
page in transit, 410, 420. 
non-existence of, of the goods sold, 
139. 

Part owner 

sale by, 80, 301, 

Particular purpose 

communication of, by the buyiM* to 
seller expressly or by implication. 
199. 

tit ness for, 203, 209. 
fitness of goods for. when an im¬ 
plied warranty in a contract of 
sale, 199, 202. 

no implied warranty or condition 
as to quality or fitness for a. 198. 

Partners 

contracts of sale between, 80. 
sale by one of the, 301. 

Passing of property 

by delivery to a carrier, 247, 255. 
depends on intention, when sale of 
specific or ascertained goods, 230. 
effect of reservation of right of 
disposal on, 267. 
in future goods, 247, 
in goods specific and in a delive¬ 
rable state, 234. 

in goods specific and in a delive¬ 
rable state where seller has to do 
something thereto in order to 
a.scertain price, 243. 
in goods specific to be put into 
deliverable state, 239. 
in goods to be manufactured, 257. 
in goods sent on ‘approval or 
return’, 261. 

in unascertained goods, 247. 

needs unconditional appropna- 
tion, 247, 248, 259. 
risk prima facie follows, 280. 
rules for asceitMining intention 
for, 232, 233. 

Patent defect 

iinjilied condition as to quality 
where defect is, 199, 213. 

Patent or trade name 

sale of an artic-le under its, 199, 

210 . 

Payment 

bv acceptance of bill of exchange, 
572. 

by banker’s confirmed credit, 573. 
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by negotiable instrument, 386, 387, 
450. 

contract not rescinded by mere 
buyer’s default in, 435. 
duty of buyer as to, 3l8. 
foreign currency in, 450. 
in instalment contracts, 351, 352. 
mode of, 150. 

legal tender, 150. 
rate of exchange, 150. 
of price, concurrent condition with 
delivery, 319. 

stipulation as to time of, whether a 
condition or warranty, 155. 
in c.i.f. contract, 572. 
in f.o.l). contract, 579. 

Peiformaoce 

impoHsibilily of, of condition or war¬ 
ranty, effect of J69, 179. 
of contract, 318. 

duty of buyer as to, 318, 319. 
duty of .s(dler as to, 318, 319. 
readiness and willingness for, of 
contract, 319. 

evidence of, 320, 
stipulations as to tune of, 158. 
Perishable nature 
goods of, right of unpaid seller to 
sell, 433, 437. 
meaning of, 437. 

Perished goods 
meaning of, 137 
Perishing of goods 
before making contract for sale of 
specific goods, 137. 
before sale but after agreement to 
sell, 141. 

knowledge of destruction, 138. 
meaning of, 137. 

of portion in an entire contract, 
139. 

when contract for the sale of spe¬ 
cific goods, coiitiact void, 137. 

Place 

of delivery, 333, 334. , 

of examination of goods by buyer, 
372. 

Pledge 

distinguished from sale, 103, 
effect of, by buyer, 42(1. 
for antecedent debt, 43], 
meaning of, 520, 

of goods by buyer, position of 
unpaid seller on, 426, 429. 


of goods excluded from the opera¬ 
tion of the Act, 103, 519. 
jule as to marshalling of assets in, 
of documents of title by buyer, 
426, 433. 

Pledgee 

of bill of lading, position of, 24, 25, 

Possession 

disposition by buyer in, 309,311. 
di.sposition by seller in, 308, 310. 
effect of transfer of, 19. 
goods in custody of bailer, bow tra¬ 
nsferred, 400. 
meaning of, 17, 297. 
of mercantile agent, sale of goods 
when in, 287, 297. 
seller not divested of, if buyer let 
into os bailee of seller, 400. 
seller or buyer in possession, after 
sale, 3 o8. 

Warranty of quiet, 180, 184 
See also under ‘‘Delivery.” 

Potential Property 

sale of goods having a potential 
existeiu'.e, 132. 

Price 

action for, where property has pas¬ 
sed, 448 

where property has not passed, 
448, 450. 

an essential element of contract, 78, 
81, 145. 

ascertainment of, in a contract of 
sale, li5. 

goods perishing before, 148. 
when not fixed by the contract, 
145. 

buyer’s remedy for, already paid, 
141. 

definition of, 13, 44, 146 
different modes of fixing the, 116. 
effect of altered cu.stom and excise 
duties on, l49, 618. 
fixing of, by valuation, 151. 
in c. i. f. contract, 572, 573. 
in f. 0 . b. contract, 579, 
payment of, by negotiable inslrn- 
ment, 386, 38?, 450. 
reasonable, whore none settknl, 145, 
147. 

evidence ol, 147, 148. 
market price as affecting, 147. 
what is, 147. 
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to be subsequently arranged by 
parties, 146. 
suit for, 448,453, 

Principal 

notice of stoppage in transit to, 428. 

Printed contract 

construction of, 577. 

Profit 

loss of, as measure of damages for 
breach of warranty, 472, 475, 
as measure of damages for 
non-delivery. 464, 465. 
as measure of damage.s for 
delay in delivery, 468, 
on re-sale, buyer’s right to, 484. 

seller’s right to, 4B4. 
Promissory Conditions 
implied, 98. 
meatiing of, 98. 

Property 
defined, 13, 44. 

distinction between general and 
special, 45. 

involves right to Lave possession, 
318. 

moveable and immoveable, trausier 
of piopert\ on combined sale of 
239. 

j’lsk pi’ima facie follows, 28(1. 
risk wLen separable from, 28.8. 
rules for <letenriining, 234-267. 

See also under 'Passing of 
«■ Pr()pert\’ and 'Transfer of 
Propeity.’ 

Provisions 
sale of, 209. 

Public Wharves 
delivery at, 421. 

Puffer 

employment of, by seller at aue- 
tion, 515. 

Quality of goods 

caveat emptor, how far applicable 
as regards, 198,200. 

exce])tious to the rule, 202.' 
iin])lied condition as to, 198, 216. 
buyer relying on seller’s skill 
or judgment, 199,202. 
measure of damages for breach of 
warranty of, 475. 

sale by sample when implies condi¬ 
tion as to, 218, 221. 
when condition as to, excluded, 
198,199,502, 


Quantity 

delivery of wrong, 344. 
determination of. contracted for,350. 
qualifying words as to, effect of, 
350. 

Quasi-contracts of sale 

what are, 107. 

QuieVpos e^sicn 

implied warranty as to, 180,184. 

Railway receipt 

effect of endorsement by consignee, 
29-31. 

included in the definition of 
‘documents of title’, 12,29. 
what IS, 29. 

Rate of exchange 

for payment of price, 150. 

Readiness and willingness 

evidence of, 320. 

of seller to deliver goods and of 
buyer to ]>a> for goods concurrent 
conditions, 319. 

Ready goods 

contract foj .sale (d, 127. 

Reasonable 

hour,a (piestion of fact, 508. 
of delivery, 814. 

time, for sending goods wliere no 
time fixed, 888,886 
for signifying approval or accept- 
an(‘e b> luiver when goods 
delivered on af)]iroval or on sale 
or return’ or other similar 
terms, 261, 266. 
question of fact, 266,336.508. 
Reasonable Price 
evidence of, 148. 

implied where no ])rice has been 
fixed, 147 

market price as affecting, 148. 
payable by person under incapa¬ 
city for necessaries supplied, 52. 
what is, 147. 

Rejected goods 

buyer not bound to return, 383. 
Rejection of goods 

buyers’srigbt of in,c i.f contract,576. 
in f.o b contract, .580. 
on defect in sellers’s title, 181. 
when excluded, 379. 
cost of returning, 383. 
grounds of, by buyer, 378. 
right of buyer to, after payment, 
380. 
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none after passing of property 
and aooeptance, ftSl. 
retains right to sue for damage 
for breach of warranty, 381. 
time for, 380. 

in sales on approval, 261,266. 

Remedies 

of buyer for breach of warranty, 
472, 473. 

for delay in delivery, 468. 
for non-delivery, 464. 
for specific performance, 470. 
of seller for recovery of price, 448. 

for non-acceptance, 453. 
of unpaid seller against goods, 386- 
Repeal^ 519 .^ 

Representations 
classes of, 167, 

distinguished from conditions and 
warranties, l67. 
meaning of, 98,167. 

Repudiation of contract 

anticipatory breach, 484. 
before date of delivery, 484. 
by breach with regard to a 
particular instalment, 356. 

effect of breach which amo¬ 
unts to, 860. 

how contract repudiated, 484, 
no obligation to accept, 487. 
one party repudiating contract 
before date of delivery, other 
party may treat the contract as 
.subsisting, 484, 489, 
may treat the contract re¬ 
scinded, 484. 

when does brea(?h of a part of 
contract amount to, 356. 

Resale of goods 

mea.s«re of damages in, 433,434. 
goods resold mu.st be contract¬ 
ed for, 441. 

seller must act in a reasonable 
manner, 440. 

on due notice to buyer, 437, 

must be w'ithin reasonable 
time, 438. 

position of second buyer in, 442. 
profit on, who is entitles! to, 4.34. 
right of, expressly reserved by 
seller, in case buyer makes 
default, 443, 

does not bar other remedies, 
44th 


must be exercised within a 
reasonable time, 445, 
tortious, by seller, 44^ 
unpaid seller’s right of, 436. 
effect of, 436. 

of goods of perishable nature, 
438,487. 

when no due notice given to buyer, 
442. 

Rescitsioii df contract 

by mutual consent, 484. 
breach of warranty does not entitle 
buyer to, 472, 473. 
by insolvency of buyer, 435. 
exercise of right of lien or stoppage 
in transit does not amount to, 4.33. 
for partial breach, 356. 
when party entitled to, 163, 164. 

Reservation of right of dispasal 

of goods by seller until certain con¬ 
ditions are fulfilled, 267. 
when there is a contract for the 
sale of specific goods or where 
goods are subsequently appro¬ 
priated to the contract, 267. 
presumption regarding, where 
goods are shipped and by the bill 
of lading the goods are deli¬ 
verable to the order of the seller 
or his agent, 267, 273. 
seller taking the bill of lading 
to his own order, 269, 272. 
when seller prima facie deemed to 
have, 267. 

when seller retains lien for price, 
275.^ 

Restraint of trade 

agreements in, void, 70. 

Retrospective 

Act not, 8. 

Revision 

plea that contract was not one of 
sale but an agreement to sell, if 
open for first time in, 106. 

Revocation 

of offer or acceptance to buy or sell, 

120 . 

Right Ip fell 

meaning of, 182. 

Risk in goods 

effect of provision for insuranae on 
passing of, 283. 
passing of, 

by agreement, 282, 
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in c. i. i contract, 576. 
in f» 0 . contract, 578. 
not n^cesaarily coeval with 
pasHing of property, 2S0. 
prima facie passee with property, 
280. 

sepal able from property, 283. 
when delivery delayed by fault of 
either parly, 280, 285. 
where goods are delivered at a 
distant place, 367. 

Sale 

absolute or conditional, 78, 94. 
by estoppel, 109. 

by one of several joint owners, 
transfer of property, 301. 
contract of, of goods, meaning of, 
78, 80. 

essentials of, 80. 
how made, must be a de facto 
contract, 304. 

distinguished from agency, 91. 
fiorn agreement to sell, 78, 
104. 

from bailment, 90. 
from gift, 82. 

from hire-purchase agreement, 
87. 

from mortgage or pledge, 102, 
103. 

from other contracts, 81. 
of a specified article under its pa- 
tent or other trade nume, 199. 
of dangerous goods, 224. 
of decree, 462. 
of goods by auction, 509. 
on approval, 261. 
on ‘sale or return’, 90, 261. 

“to arrive”, 96, 160. 

seller to give notice, 160. 
to be sliipped wdthin a certain 
time, 159. 

of part of identified stock, 140. 
of specific goods, 105. 

Sftle by description 

as well as sample, 186, 195, 219. 
implied condition in, 186, 187. 
as to merchantable quality, 199, 
212 . 

not excluded by an express but 
inconsistent warranty or con- 
- dition in contract, 191. 
not necessarily negatived by exami¬ 
nation of bulk or sample, 192. 


of goods sold under a trade name, 
193. 

of specific goods, 196. 
of unascertained or future goods in 
a deliverable state, 247. 
statement of quality or ingredients 
whether part of,494. 

Sale by sample 

conditions implied in a contract for, 
218 ,221. 

that bulk shall corresi)ond 
with the sample in quality, 
218,221. 

that the buyer shall have a 
reasonable opportunity of 
comparing the bulk with 
the sample, 218, 222. 
that the goods shall be free 
from any apparently visible 
defect reuderiug them un¬ 
merchantable, 218, 223. 
distinguished from, as well as 
description, 219. 
legal incidents, 218, 221, 
when is, 218, 220. 
when latent defect in sainide. 219, 
223. 

where mistake in sample exhibited, 

222 . 

‘‘Sale or return” 

goods delivered to buyer ‘on sale or 
retuiTi’, passing of properly in, 261, 
262. 

Sample 

average, 221. 

deals more wu'th the quality, 195, 
196,219. 

effect of examination of, or bulk, 
192. 

Savings, 519. 

Sea Transit 

when notice to buyer of insuram^e 
necessary, 361,365. 

Seller 

appropriation of goods to contract 
by, 247, 248, 249. 

bidding at auction sale by, 509,514. 
definition of, 1.3, 15. 
disposition of goods by, in posses¬ 
sion after sale, transfer of title, 
308, 310, 

duty of, on delivering goods to a 
carrier, 861, 363. 

in sea-transit, 361,365, 
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6i|ty to delivery goods according 
to contract, 318. 

in possession as agent or bailee of 
buyer, still entitled to exercise 
lien on goods, 392, 396- 
lien of, 392. See also under “Lien.” 
must be different from buyer, 16, 
80, 

must be ready and willing to give 
possesion of goods in exchange for 
price, 319. 

must give buyer opportunity of 
examining goods, 368, B71. 
must put goods in a deliverable 
state, 239. 

notice of stoppage in transit by, 421. 
423. 

payment of expenses of delivery 
by, 333, 339, 340. 

recovery of price by buyer on 
failure of performance by, 500. 
re-sale by, 437,438, 443. 
tortious re-sale of goods by, 446. 
wrongfully neglecting or refusing 
to deliver goods, remedies of 
Imyer, 464. 

see also under “Unpaid seller.” 

Severable contracts, 355. 

Shares and stocks 

included in the detiiiilion of 
"goods”, 18,186. 
sale of, 186, 

transfer of shares iti company, com¬ 
plete title when pusses, 234. 

Sheriff 

cannot buy the goods taken in 
execution, 80. 

Ship 

charteied by buyer, goods delivered 
to, whether in possessiQu of master 
as earner or as agent of buyer, 
»Mn,4WX4l8. 

in course of constinotion, effect of 
payment by instalments for, 257, 

<d r'b 

may come within definition of goods, 

{}4(Xjnr., I H no. 

to be named by,})ij^fr under f.o.b. 

waperty in, 

2,57. .on: / 

:L;uJiJ/i(ob node 
in 0 . i. f, contra{jjlU)W>,l4)tS 
in f. 0. ai 


meaning of, 567. 
time of, 158, 568. 

without reservation of right of 
disposal, 273, 

l^pj^pg docum^iila 

meaning of, 570. 

Similar terms 

to “on ajiproval” or “on sale or 
return”, 264. 

Smuggling 

infringement of revenue laws, cont¬ 
ract void, 67, 

Specific goods 

in a deliverable state, transfer of 
property in, 234. 

non - severable contract of 
movable and immovable pro¬ 
perty, 239. 

not affheted by postponement 
of time of payment of price 
or time, of goods, or both. 
236, 

seller to do something to 
ascertain price, 243. 
siibje<‘t to intention of parties, 
237. 

meaning of, 13, 46, 105, 143, 242. 
perishing before making of contract 
of sale, without the knowledge of 
the seller, contract void, 137. 
knowledge of destruction, 138. 
non-existence of part of the 
goods sold, 139. 

perishing before sale but after 
agreement to sell, 141. 
agremuent avoided, 141. 
reservation of right of dispOvsal 
in a contract of sale of, when 
property passes, 267. 
sab of, by description, I9(k 

implied condition as to mer¬ 
chantable quality, 216. 
to be put into a deliverable state, 
when property passes, 239. 
unconditional sale of, in a deli¬ 
verable state, transfer of property 
in, 235. " 

application for, 470. 
decree for, subject to provisions of 
Specific Belief Act, 470. 

Specific Stock 

sale of part of, 143, 250. ^ 


I 
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^m» «di md^9^ 

of goods, included in definition of 

quality, 13, 46. 

Stipttlaliinid 

as to time in a contract of sale, 
whether a conditioaa or warraty, 

166, m , 

effect of the waiver of, 16Si. 
Stocki m»A fkarae 
included it) definition of ‘goods”. 
IB, 34, 40. 

Bale of, 197. ^ 

Stoppage in transit 

^ by notice to principal, 421, 

• , - I 

I person jn actual possession ot 
goods, 421, 

" duties of seller and carrier when 
notice of, given, 42j, 424. 

^ effect of, not to rescind sale gene¬ 
rally bnt to restore* goods to 
seller’s possession, 4 hB, 4.B4. 
effect of part delivery on, 410, 420. 
how effected, 42J. 

' no rescission of contract by unpaid 
seller’s mere elercise of right of 
lien or, 4B.B, 434. 
right of unp«iid seller of, 406. 
extent of, 408. 
nature of, 408. 

when can it be exercised, 407. 


0. i. i eontrftctv 670. 

Tml 

for determining whether a contract 
is of sale oj^ of agroiaBieiit to aall, 
105. 

Timber 

whether included in “gcittds”, 35^38. 

Tiipfi 

for rejeotiem of goods, 378. 
of payment, stipulation# as to, when 
essence of a contract of sale, 155. 
1,56. 

other stipulations as to, whoa 
esseinee i)i a contract of sale. 155, 
168 . 

oleainiiice by a certain time, 
160. 

date of hill of lading, 160. 
date of shipmenft, 159; 
in a contract of sate ol goods 
“to arrive”, 160. 

sale of goods to be shipped within 
a certain^ 159. 

stipulations as to, whether a condi¬ 
tion or a wp-rranty, 163* 
waiver of, effect, 162. 

Title 

buyer’s on sale by apparent owner, 
287, 317. 

by buyer in possession after 
sale, 311. 


Storage charges 

lien for, 501. 

Sub^sale 

effect of, on unpaid sellers lights, 
426. 

of documents of title, 426, 429, 

Suita for breach of contract 

for damages for non-accepatoce, 
453. 

for non-delivery. 464. 
for repudiation of contract 
before date of delivery, 484. 
for price. 4:48 

when property has not passed, 
450. 

where protierty has passed to 
buyer, 448* 

4 Surety 

* for buyer, title of, 308, 389. 

**^iiiboUc ' dcliwry 

I what is, 18, 324. 

I Tender 

^ of shipping documents to buyer in 


by mercantile agent, 287, 295, 
317. 

by one of the joint owners, 
301. 

by person in possession under 
a voidable contract, 302. 

by seller in possession after 
sale,. 310* 

on resale by unpaid seller, 
436* 

under the authority or consent 
of owner, 287, 293. 

when the owner is precludfi 
from denying authority, 28V, 
293. 

document of, to goodn, 12, 20. 

implied uudei taking as to, 180. 

1 voidable, 306. 

j warranty by auctioneer of princi¬ 
pal’s, 512-514. 

Tort 

buyer obtaining possession of good« 
by, 404. 
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wroagful conversion of goods, 
waiver by own<^r of, 108. 

Toriious 

resale of goods by seller, 446. 

Trade combtnatiojis 

how far valid, 75, 

Trade name 

goods sold under a, 193, 199, 210. 
no implied condition as to its 
fitness for any particular 
purpose, 199, 2l0. 
meaning of, 211. 

Trade UiMige 

abeut goods delivered on approval, 
267. 

as implied term, 502, 606, 508. 
evidence of, 198. 

implied condition or warranty as to 
quality^ of fitness for a particular 
purpose may be annexed by, 199, 
216, 

provisions of the Act as to delivery 
of wrong quantity subject to, 344. 

Transfer 

of possession, effect of, 19. 

Transfer of Property 

between seller and buyer, 226 
by award of arbitrator, 94. 
by part owner, 301, 
conditional nontract, 238. 
does not take place if bill of ex¬ 
change not honoured and bill of 
lading wrongfully retained by 
buyer, 267, 276. 

in goods forming portion of a bulk, 
227, 

in goods in potential existence, 
260. 

in goods to be manufactured, 257, 
in mixed goods, 229. 
in part of goods under a contract 
for .sale of quantity of goods, 260. 
in present sale of future goods, 260, 

I i specific or ascertained goods, 
280. 

property passes when intended 
to pass, 232. 

in specific goods in a deliverable 
state, 284. 

uneonditional contract, 235, 
where something remains to 
be done, 243. 

in specific goods to be put in a 
deliverable state, 239. 


in dnascertained or future goods, 
247. 

mere ascertainment of goods does 
not result in, 228. 

non-severable contract of movable 
and unmovable property, 239.' 
not necessarily co-eval with trans¬ 
fer of risk, 229. 
not until goods*identified, 226. 
of part of a specific whole, 227. 
on delivery, 2.55. 

must be in pursuance of the 
contract, 256. 

on event sufticient to identify 
goods, 229. 

rules in the Act as to, subject to 
intention of parties, 230, 232, 246. 

f ransier of Title 

by a mercantile agent, 287. 
essential conditions for, 295. 

agent must be a mercantile 
agent, 295. 

buyer must act in good faith 
and without notice of want of 
‘ authority, .300. 
mercantile agent must he in 
possession of goods or of a 
document of title to goods, 
297. 

mercantile agent must be 
acting in ordinary course of 
business as sucdi, 299. 
possession of raercanlile agent 
must be with coriseut of 
owner, 297. 

by a person in possession of g^ods 
under a voidable contract, 302 
by agent of necessity, 292. 
by an executor, 292, 
by liquidator of a company, 292. 
by mortgagor of goods, 29^. 
by official assignee, 292. 
by part owner, 301. 
by pawnee, 292. 

by person not the owner, when 
sale, 287, 288. 

where consent of owner obtai* 
ued by fraud, 
by receiver, 292. 

by seller or buyer in possession 
after sale, 308. 

market overt, English law of, not 
applicable to India, 292. 
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priiii?4.pfe pf nemo dat qmd non 
kabet, 290. 

Trantk 

deterioration of floods in c©nrf?e of, 

mi. 

duration of, 409, 411. 
not terminated if j^oods rejected by 
buyer, 410, 418. 

8e/a, ,%1, 965. 
termination of, 409. 

on attornment of carrier to 
buyer on reachinj?destination, 
417. 

no buyer obtaining delivery 
before goods reacWng destina* 
tion, 41G 

on carrier or bailee \vr(mgfuil> 
refusing to dfdiver goods to 
l)ii>er or hm agent, 410, 419. 
whether by lading goods at 
wharves bfdonging to public 
bodie.s, 421. 

Ufiaftcerlatned goads 

chief instances of, 227. 
contract lor the sale of, no property 
transferred'to bm er until goods 
ascertained, 22(>. 

goods forming portion of a bulk, 
227. 

riglit of re-sale or right lo recover 
insurance and ware house charges 
before appropriation to contract, 
2G(). 

sale by description of, in a deli¬ 
verable state, when pioperty 
passes, 247. 

Underselling 

lawful, 149. 

Unpaid seller 

definition of. 98G. 

meaning of seller for the, 38G, 
388, 

when payment by negotiable 
instruments, 38G, 387. 
effect on right of lien or stoppage 
of sellers assent to sub-sale or 
pledge by buyer, 426, 429. 
having lien do^^ia not lose it by 
obtaining a decree for price of 
goods, 401, 406. 
rights of, 

against the goods, 386. 
of lien on the goods in his 
possession, for the price, 390. 


of re-Sale, 390, 

of stoppage in transit in case 
oi buyer 8 insolvency, 390* 
when property ha the goods 
has not passed to the buyer, 
390, 391. 

when property in the goods 
has passed to the buyer, 390. 
seller may be estopped from 
alleging thal goods are, 136. 

Usage 

of a particular trade, I 4 O. 
terms annexed by, 21G, 502, 506. 
trade, evidence of, 198. 

condition or warranty implied 
form, 199, 216. 

Valuation 


b\ two valuers, 154. 
comidetion of, 153. 
distinguished from arbitration, 153. 
iixing of piice by, of third party, 
151. 

may be included in reference to 
arbitration. 152, 153. 
questioning, 152, 153. 
wrongfully prevented by one party. 

suit for damages, 151, 155. _ 

Valuer 

to determine price of goods sold, 
151. 

appomtnient of, 151, l52. 
cannot delegate authority, 151. 
failure to make valuation by, 
152. 


responsibility of, 151, 152. 
Voidable Contract 

.sale by person in possession under, 


302. 

difference between Indian 
English law^ as to, BOG. 
what is. 306. 307. 

Wager 

ascertainment of price 
contract of sale invalic) 
commercial transaction . 

Wagering contracts , 

meaning of, 63. ^ 

sale of future go 


void, 63. 

Waiver 

of conditj4 

162, ir 


no. 


\io. 
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of tort by owner, wrongful conver¬ 
sion of goods, 108, 
what amounts to, 171, 
when, of a condition precedent may 
be implied, 172- 
acceptance, 174. 
incapacitation of promisor, 173. 
ifueapacitation of promisee, 174. 
prevention or hindrance by 
promisee, 172, 

repudiation of contract, 173. 

W«r 

alfepi of, on contracts of sale of 
** go^ds, 143, 180. 

Iil'er«lii0ttsekee|>e]r’8 certificate 

included in ‘document of title to 
goods,’ 12, 27. 

Warrant for delivery of goods 

is a document of title, 12. 
what is, 27, 

Warranty 

breach of, compulsory treatment of 
a breach of condition as, 175. 
definition of, 164. 
express, 168. 
implied, 168, 

’ of freedom from encumbrances, 
169, 185, 


of quiet possession* 169,184. 
of fitness 198, 209. 
may be either included in the con¬ 
tract of sale, or may be given after 
the contract of sale is completed, 
164, 165. 

may be included in conditions, 165. 
when condition to be treated as, 
169 

waiver of condition or to treat it 
as, 170. 

Wharfinger 

definition of, 27. 
effect of delivery to, 361. 

Wharfinger’s certificate 

included in ‘document of title to 
goods,’ 12, 27. 

Wharves 

delivery at public, 421. 

Whole price 

meaning of, 387. 

Workman labour 

contract for, distinguished from 
contract of sale. 183. 

Writing 

what does it include, 113. ^ 

Wrongful conversion 

remedy of owner on, 107, 108, 
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